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THE STATE OF EUROPE 

DURING THE MIDDLE A(iES. 
CHAPTER VIII. 

THB CONSTITUTIONAL HISTORY OF ENGLAND^ 



PART I. 
tHB ARGU>-8AX0N d6N8tlTim01l. 

The Ani^-Saxon Gonstitiitioii— Sketch of Anglo-Saxon Histoiy— Succession to the Cto\m-^ 
Orders of Men-~Thanes and Ceorls— Wittenagemot--Jadicial System— Division into Hon- 
dred»— County-Court— Trialby Jury— its Antiquity inrestigated— Law of Frank-pledge— its 
several Stages— Question of Feudal Tenures before the Conquest. 

Tfo unbiassed observer, who derives pleasure from the welfare of 
his species, can foil to consider the long and uninterruptedly increas- 
ing prosperity of England as the most beautiful phaenomenon in the 
history of mankind. Climates more propitious may impart more 
largely the mere enjoyments of existence ; but in no other r^on 
have the benefits that political institutions can confer been diffused 
over so extended a population ; nor have any people so well recon- 
ciled the discordant elements of wealth, order, and liberty. These 
advantages are surely not owing to the soil of this island, nor to the 
latitude in which it is placed ; but to the spirit of its laws, from 
which, through various means, the characteristic independence and 
industrionsness of our nation have been derived. The constitution, 
therefore, of England must be to inquisitive men of all countries, far 
more to ourselves, an object of superior interest ; distinguished es- 
pecially, as it is, from all free governments of powerful natiods which 
history has recorded, by its manifesting, after the lapse of several 
centuries, not merely no symptom of irretrievable decay, but a more 
expansfve energy. Comparing long periods of time, it may be justly 

II. ^ 



2 " STATE OF EUEOPE [Ciw. Till, 

asserted that the aJminislration oF government lias progressively be- 
come more equitable, and tlie privileges of the subject more secure ; 
and, though it would be both presumptuous and uuwise to express 
an unlimited confidence as to the durabilily of liberties, which owe 
ibeir greatest security to the constant suspicion of the people, yet, if 
we calmly refiect on the present aspect of this country, it will pro- 
bably appear, that whatever perils may threaten our constitution are 
rather from circumstances altogether unconnected with it than ^m 
any intrinsic defects of its own. It will be the object of the ensuing 
chapter to trace the gradual formation of this system of government. 
Such an iuvestigatioD, impartially conducted, will detect errcu^ dia- 
metrically opposite ; those intended to impose on the populace, which, 
on account of their palpable absurdity and the ill faith with which 
they are usually proposed, I have seldom thought it worth white 
directly to repel ; and those which better informed persons are apt 
to entertain, caught from transient reading, and the misrepresents 
lions of late historians, but easily refuted by the genuine testimony 
of ancient times. 

siotb ai iT.g]i>- The seven very unequal kingdoms of the Saxoa Hept- 
saiui hinorr. arcby, formed successively out pf the countries wrested 
from the Britons, were originally independent of each other. Seve- 
ral times, however, a powerful soveieign acquired a preponderating 
influence over his neighbours, mai'ked perhaps by the payment of 
tribute. Seven are enumerated by Bedc as having thus reigned over 
the whole of Britain ; an expression which must be very loc«ely m- 
terpreted. Three kingdoms became at length predominant; those 
of Wessex, Mercia, and Northumberland , The first rendered tribu- 
tary the small estates of the Soulh-East, and the second that of the 
Eastern Angles. But Egber^f king of Wessex, not only incorporated 
with his own monarchy the dependent kingdoms of Kent and Es.sex, 
but obtained an acknowledgment of his superiority from Mercia and 
rforthumberland ; the latter of which, though the most extensive of 
any Anglo-Saxon state, was too much weakened by its internal di- 
visions to offer any resistance (1). Still however the kingdoms of 
Mercia, East Angtia, and Northumberland remained under their 
. ancient line of sovereigns ; nor did either. Egbert or his five imme-' 
diaie successors assume the title of any Mother crown than Wessex (2). 
The destruction of those minor states was re.urved for a different 
enemy. About the end of the eighth century the northern pirates 
to ravage the coast of England. Scandinavia exhibited in that 
rery singular condition of society. Her population, contiuu- 
dundant in those barren regions which gave it birth, was cast 
search of plunder upon the ocean. Those who loved riot ra- 
lan famine embarked in large armaments under chiefs of legi- 
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timate authority, as well as approved valour. Such were the Sea- 
kiDgs, renowned in the stories of the North ; the younger branches 
commonly of royal families, who inherited, as it were, the sea fDr 
their patrimony. Without any territory l3ut on the bosom of the 
waves, without any dwelling but their ships, these princely pirates 
were obeyed by numerous subjects, and intimidated mighty na- 
tions (1). Their invasions of England became continually more for- 
midable; and, as their confidence increased, they began first to win- 
ter, and ultimately to form permanent settlements in the country. 
By their command of the sea, it was easy for them to harass every 
part of an island presenting such an extent of coast as Britain ; the 
Saxons, after a brave resistance, gradually gave way, and were on 
the brink of the same servitude or extermination which their own, 
arms had already brought upon the ancient possessors. 

From this imminent peril, after the three dependent kingdoms^ 
Mercia, Northumberland, and East Anglia, had been overwhelmed, 
it was the glory of Alfred to rescue the Anglo-Saxon monarchy. 
Nothing less than the appearance of a hero so undesponding, so en- 
terprizing, and so just^ could have prevented the entire conquest of 
England. Yet he never subdued the Danes, nor became master of 
the whole kingdom. The Thames, the Lea, the Ouse, and the Ro- 
man road called Watling-street, determined the limits of Alfred's 
dominion (2). To the north-east of this boundary were spread the 
invaders, still denominated the aimies of East Anglia and Northum- 
berland (3) ; a name terribly expressive of foreign conquerors, who 
retained their warlike confederacy, without melting into the mass of 
their subject population. Three able and active sovereigns, Edward, 
Athelstan, and Edmund, the successors of Alfred, pursued the course 
of victory, and finally rendered the English monarchy co-extensive 
with the present limits of Hhgland. Yet even Edgar, the most power- 
ful of the Anglo-Saxon kings, did not venture to interfere with the 
1^1 customs of his Danish subjects (4). 

Under this prince, whose rare fortune as well as judicious conduct 
procured him the sirname of Peaceable, the kingdom appears to have 
reached its zenith of prosperity. But his premature death changed 
the scene. The minority and feeble character of Ethelred II. pro- 
voked fresh incurdons of our enemies beyond the German sea. A 
long series of disasters, and the inexplicable treason of those to whom 
the public safety was entrusted, overthrew the Saxon line, and es- 
tablished Canute of Denmark upon the throne. 
The character of the Scandinavian nations was in some measure 



|1) PortlieseTlUngr, or Sea-kin^, a new and In- , (4) Wllklns, leges Anglo-Saxon, p. 83. la lOW, 

terestlng subject, I would refer to Mr. Turner's His- after a revolt of the Northunabrlaus, Edward tbe Con- 

tory of the Anglo-Saxons, In wbleh valuable woili fessor renewed the laws of Canute. Chronic. Saxon. 

Almost erery particular that can IBustrate our early It: seems now to be asoertiAned by the conapartsoo of 

annals will be found. dialects, that the Inhabitants fjrom the Humb^t or 

<2) Wllklns, Leges Anglo-Saxon, p. n. Chronioon at Jeast the Tyne, to the Firth of^Forth, were chlef- 

Saxon. p. 90. lyi^aBes. 

(3^ Chronlcon Saxon, passim. 
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changed from what it had been during their first intasions. They 
had embraced the Christian faith ; they were consolidated into great 
kingdoms; they had lost some of that predatory and ferocious spirit 
which a religion invented, as it seemed, for pirates had stimulated. 
Those too who had long been settled in England became gradually 
more assimilated to the natives, whose laws and language were not 
radically different from their own. Hence the accession of a Danish 
line of kings produced neither any evil, nor any sensible change of 
polity. But the EInglish still outnumbered their conquerors, and 
eagerly returned, when an opportunity arrived, to the ancient stock. 
Edward the Confessor^ notwithstanding his Norman favourites, was 
endeared by the mildness of his character to the English nation; and 
subsequent miseries gave a kind of posthumous credit to a reign not 
eminent either for good fortune or ynse government. 
suceessioD to the In a Stage of civilization so little advanced as that of 
crown. ^g Anglo-Saxons, and under circumstances of -such in- 
cessant peril, the fortunes of a nation chiefty depend upon the wis- 
dom and valour of its sovereigns. No free people, therefore, would 
entrust their safety to blind chance, and permit an uniform obser- 
vance of hereditary succession to prevail against strong public expe- 
diency. Accordingly the Saxons, like most other European nations, 
while they limited the inheritance of the crown exclusively to one 
royal family, were not very scrupulous about its devdution upon the 
nearest heir. It is an unwarranted assertion of Carte, that the rule 
of the Anglo-Saxon monarchy was 'Mineal agnatic succession, the 
blood of the second son having no right until the extinction of the 
eldest (1)." Unquestionably the eldest son of the last king, being of 
full age, and not manifestly Incompetent, was his natural and pro- 
bable successor; nor is it perhaps certain, that he always waited for 
an election to take upon himself the rights of sovereignty; although 
the ceremony of coronation, according to the ancient form, appears 
to imply its necessity. But the public security in those times was 
thought incompatible with a minor king; and the artificial substitu- 
tion of a regency, which stricter notions of hereditary right have in- 
troduced, had never occurred to so rude a people. Thus, not to 
mention those instances which the obscure times of the Heptarchy 
exhibit, Ethelred I., as some say, but certainly Alfred, excluded the 
progeny of their elder brother from the throne (2). Alfred, in his 
testament, dilates upon his own title, which he builds 4ipon a triple 
foundation, the will of his father, the compact of his brother Ethel- 
red, and the consent of the West-Saxon nobility (3). A similar ob' 
jection to the government of an infant seems to have rendered Athel- 
stan, notwithstanding his reputed illegitimacy, the public choice upon 

(f ) Vol. I. p. Ms. Blackstone has laboured to proTo EUward the Elder, was son of Ethelbert. The Saxon 

the same proposition ; but his knowledge of English Chronicle only calls him the king's cousin ; which he 

histonr was rather superficial. . would t>e as the son of Ethelred. 

p) Chronlcon Saxon. P.M. Hume says, (hat Ethel- i3| ^Iman, Vita Alhiedi, Appendix, 
wald, who attempted to raise an insurrection agajnst 
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the death of Edward the Elder. Thus too the sons of Edmund I. 
were postponed to their uncle Edred, and, again, preferred to his 
issue. And happy might it have been for England if this exclusion 
of infants had always obtained. But upon the death of Edgar, the 
royal family wanted some prince of mature years to prevent the 
crown from resting upon the head of a child (i) ; and hence the mi- 
norities of Edward 11. and Ethelred 11. led to misfortunes which over- 
whekned for a time both the house of Cerdicand the English nation. 

The Anglo-Saxon monarchy, during its earlier period, mflnence or 
seems to have suffered but little from that insubordina- proTindaigom- 
tion among the superior nobility, which ended in dis- "***' 
memberin^; the empire of Charlemagne. Such kings as Alfred and 
Athelstan were not likely to permit it. And the English counties, 
each under its own alderman, were sot of a size to encourage the 
usurpations of their governors. But when the whole kingdom was 
subdued there arose, unfortunately, a fashion of entrusting great 
provinces to the administration of a single earl. Notwithstanding 
their union, Mercia, Northumberland, and East Anglia were re- 
garded in some degree as distinct parts of the monarchy. A dif- 
ference of laws, though probably but slight, kept up this separatioqv 
Alfred governed Mercia by the hands of a nobleman who had mar- 
ried his daughter Ethelfleda; and that lady, after her husband's 
death, held the reins with a masculine energy till her own ; when her 
brother Edward took the province into his immediate command (2). 
But from the aera of Edward H.'s accession, the provincial governors 
began to overpower the royal authority, as they had done upon the 
Continent. England under this prince was not far removed from 
the condition of France under Charles the Bald. In the time of 
Edward the Confessor, the whole kingdom seems to have been di- 
vided among five earls (3), three of whom were Godwin and his sons 
Harold and Tostig. It cannot be wondered at, that the royal line was 
soon supplanted by the most powerful and popular of these leadei^s, a 
prince well worthy to have founded a new dynasty, if hiis eminent 
qualities had not yielded to those of a still more illustrious enemy. 

There were but two denominations of persons above Dmrtbutionin- 
the class of servitude. Thanes and Ceorls ; the owners to Than« and 
and the cuhivators of land, or rather perhaps, as a more- 
accurate distinction, the gentry and the inferior people. Among all 
the northern nations, as is well known, the weregild, or compensation 
for murder, was the standard measure of the gradations of society. 
In the Anglo-Saxon laws, we find two ranks of freeholders; the first, 
called King's Thanes, whose lives were valued at 1200 shillings ; the 



{I) Accofding to Ibe blstorlan of Ramsey, a sort of a title of office tin the elerentb centaryi ^h«i It ' 

Intfrregnum took place on Edgar's death ; bis sod's used as synoDymoui to alderman, for a gorernor of 

blrtb not being thought snficlent to glTe htm a dear a county or province. After the conquest. It super- 

riglit during Infancy. 3 Gale, xr Script, p. 413. seded altogether the ancient title. Seldeo's Titles of 

|2) Chronlcon Saxon. Honour, toI. 111. p 638. ( edit. WIIklnf,).aQd Anglo- 

(3) The word earl ( eorl) meant originally a man Saxon writings passim, 
of nobje birth, as opposed to the ceorl. U was nol 
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second of inferior degree, whose composition was half that sum (1). 
That of a ceorl was ^ shillings. The nature of this distinction be- 
tween royal and lesser thanes is very obscure ; and I shall have some- 
thing more to say of it presently. However the thanes in general, 
or Ando-Saxon gentry, must have been very numerous. A law of 
Ethelred directs the sheriff to take twelve of the chief thanes in every 
hundred, as his assessors on the bench of justice (2). And from 
Domesday Book we may collect that they had formed a pretty large 
class, at.least in some counties, under Edward the Confessor (3). 
CQiiditton of tti« 'f he coqip(^ition for the life of a ceorl was, as has 

ceoris. i)een said, 200 shillings. If this proportion to the value 
of a thane points out the subo^^dination of ranks, it certainly does not 
exhibit the lower freemen in a state of complete abasement. The 
ceorl was not bound, as for as^appears, to the land which he culti- 
vated (4) ; he was occasionally called upon to bear arms for the public 
safety (S) ; he was protected against personal injuries, or trespasses 
on his land (6) ; he was capable of property, and of the privileges 
which it conferred. If he came to possess five hydes of land (or 
about 600 acres), with a church and mansion of his own, he was en- 
titled to the name and rights of a thane (7). I am however inclined 
to suspect, that the ceorjs were sliding more and more towards a slate 
of servitude before the conquest (8). The natural tendency of such 
times of rapine, with the analogy of a similar change in France, 
teads to this conjecture. And as it was part of those singular regula- 
tions which were devised for the preservation of internal peace, that 
every man should be enrolled in some tything, and be dependent 
upon some lord, it was not very easy for the ceorl to exercise the 
privilege (if he possessed it) of quitting the soil upon which he lived. 

Notwithstanding this, I doubt whether it can be proved, by any 
authority earlier jthan that of Glanvil, whose treatise was written 
about 1180, that the peasantry of England were reduced to that ex- 
treme debasement, which our law-books call villenage, a condition 
which left them no civil rights with respect to their lord. For, by the 
laws of William the Conqueroi*, there was still a composition fixed 
for the murder of a villein or ceorl, the strongest proof of his being, 
as it was called, law-worthy, and possessing a rank, however sub- 
ordinate, in political society. And this composition was due to his 
kindred, not to the lord (9). Indeed, it seems positively declared in 
another passage, that the cultivators, though bound to remain upon 

(1) Wilbiiu, p. 40. 43, i4. 72. 101 . (4) Leges Alfred!, c. 33. la Wllklns. This text Is not 

(2) Ibid. p. 117. unequivocal ; aud I coDfess that a law of Ina (c. 39) 
^ Domesday Book having been compiled by dlf- has rather a contrary appearance. 

ferent sets of commieslouers, their language has (5) Leges Inae, c. 51 . Ibid. 

sometimes varied In desoriblng the same class of per- (6) Leges Alfred!, c. 31 . 35. 

tons. The liberi homfnea, of whom we find contl- (7) L^es Athelstanl, Ibid. p. 70. 71. 

nual mention In some counties, were perhaps not (8) If the laws that bear the name of William lire,- 

different from the tAo^n/, who occur In other places, as Is generally supposed, those of bis predecewor 

But this subject is very obscure ; and a clear appro- Ed ward, they were already annexed to the soil. p. 235. 

benslonofthedassesofsociety mentioned in Domes- (9) WiUilns,p.221. 

<lay seems at present unattainable. 
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the land, were only subject to certain services (1). Agmo, the treatise 
denominated the Laws of Henry I., which, though not deserving that 
appellation, must be considered as a contemporary document, ex-* 
pressly mentions the twyhinder or villein as a freeman (2). Nobody 
can doubt that the vtllani bordarii of Domesday Book, who are always 
distinguished from the serfs of the demesne, were the ceorls of Anglo- 
Saxon law (3). And I presume that the socmen, who so frequently 
occur in that record, though far more in some counties than in others, 
were ceorls more fortunate than the rest, who by purchase had ac- 
quired freeholds, or by prescription and the indu^nce of their 
lords bad obtained such a property in the outlands allotted to them^ 
that they could not be removed, and in many instances might dispose 
of them at pleasure. They are the root of a noble plant, the free so- 
cage tenants, or EngUsh yeomanry, whose independence has stamped 
with peculiar features both our constitution and our national character. 
Beneath the ceorls in political estimation were theocm- 

1 -• 1? Tfc '^ • T 1 J i_ British natives. ' 

quered natives of Britain. In a war so long and so ob- 
stinately maintained as that of the Britons against th^r invaders, it is 
natural to conclude, that in a great part^^of the country the ori- 
ginal inhabitants were almost extirpated, and that the remainder 
were reduced into sei*vitude. This, till lately, has been the con- 
current opinion of our antiquaries; and with some quaUfication, I do 
not see why it should not still be received. In every kingdom of 
the continent, which was formed by the northern nations out of the 
Roman empire, the Latin language preserved its superiority, and 
has much more been corrupted through ignorance and waii( of a 
standard, than intermingled with their original idiom. But our own 
language is, and has been from the earliest times after the Saxon 
conquest, essentially Teutonic, and of the most obvious affinity to 
those dialects which are Spoken in Denmark and Lower Saxony. 
With such as are extravagant enough to controvert so evident a truth 
it is idle to contend ; and those who believe great part of our lan- 
guage to be borrowed from the Welsh may doiibttess infer that great 
part of our population is derived from the same source. If we look 
through the subsisting Anglo-Saxon records, there is not very fre- 
quent mention of British subjects. But some undoubtedly there 
were in a state of freedom, and possessed of landed estate. A Welsh- 
man, (that is, a Briton,) who held five hydes, was raised, like a ceorl, 
to the dignity of thane (4). In the composition, however, for their 
lives, and consequently in their rank in society, they were inferior to 
the meanest Saxon freeman. The slaves, who were 
frequently the objects of legislation, rather for the pur- 
pose of ascertaining their punishments, than of securing their rights, 
may be presumed, at least in early times, to have been part of the 
conquered Britons. For though his own crimes, or the tyranny of 

M) Wilklns, p. 235. (3) Somner on Gavelkind, p. 74. 

[2) Leges Henr. I. c. 70. and 76. in WUkfne. (4) Leges insB, p .18. Leg. AtbeM. p. 71. 
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Others, might possibly reduce a Saxon ceorl to this condition (1), it 
is inconceivable that the lowest of those who won England with their 
swords should in the establishment of the new ^ngdoms haye been 
left destitute of personal liberty. ' 

The wittenago- The great couucil by which an Anglo-Saxou king wds 
°^^' guided in all the main acts of government bore the ap- 
pellation of Wittenagemoty or the assembly of the wise men. All 
their laws express the assent of this eouncil ; and there are instances, 
where grants made without its concurrence have been revoked. It 
was composed of prelates and abbots, of the aldermen of shires, and 
as it is generally expressed, of the noble and wise men of the king- 
dom (2). Whether the lesser thanes, or inferior proprietors of lands, 
were entitled to a place in the national council, as they certainly 
were in the shiregemot, or county-court, is not easily to be dedded. 
Many writers have concluded, from a passage in the History of Ely, 
that no one, however nobly born, could sit m the wittenagemot, so 
late at least as the reign of Edward the Confessor, unless h^ possessed 
forty hydes of land, or about five thousand acres (3). But the pas- 
sage in question does not unequivocally relate to the wittenagemot; 
and being vaguely worded by ani ignorant monk, who perhaps had 
never gone beyond his fens, ought not to be assumed as an incontro- 
vertible testimony. Certainly so very high a qualification cannot be 
supposed to have been requisite in the kingdoms of the Heptarchy ; 
nor do we find any collateral evidence to confirm the hypothesis. 
If, however, all the body of thanes or freeholders were admissible to 
the wittenagemot, it is unlikely that the privilege should have been 
fully exercised. Very few, I believe, at present, imagine that there 
was any representative system in that age ; much less that the ceorls 
or inferior freemen had the smallest share in the deliberations of the 
national assembly. Every argument, which a spirit of controversy 
once pressed into this service, has long since been victoriously re- 
futed. 
, ^. . , It has been justly remarked by Hume, that among a 

ludlclal power. . i,. ''j.'' . . ^ ', ai 

people who lived m so simple a manner as these Anglo- 
Saxons, the judicial power is always of more consequence than the le- 
gislative. The liberties of these Anglo-Saxon thanes were chiefly se- 
cured, next to their swords and their free spirits, by the inestimable 
right of deciding civil and criminal suits in their own county-court; 
an institution vmich having survived the conquest, and contributed 
in no small degree to fix the liberties of England upon a broad and 
popular basis, by limiting the feudal aristocracy, deserves attention 
in following the history of the British constitution. 

The division of the kingdom into counties, and of these into hun« 
dreds and decennaries, for the purpose of administering justice, was 

(1) Leges Ine, c. 24. mlnlam mlolm^ obtineret, Ile^t nobllis esset, Inter 

(2) Leges Ai^lo-Saxon. in Wllklns, passhn. proceres tunc namerarl oqh potalt. S^ale, Scrlp- 
JS) Quonlam Hie quadraglnta bydarum terree do- tores, p. iH3. 
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*not peculiar to England. In the early laws of France 
and Lombardy, frequent mention is made of the hundred cJ^StST nm- 
court, and now and then of those petty viilage-magis- ^ •™' "^^ 
trates, who in England were called ty thing-men. It has 
been usual to ascribe the establishment of this system among our 
Saxon ancestors to Alfred, upon the authority of Ingulfus^ a writer 
contemporary .with the conquest. But neither the biographer of 
Alfred, Asserius, nor the existing laws of that prince bear testimony 
to the fact. With respect ind^ ta the division of counties, and 
their government by aldermen and shmfBs, it is certain, th^it both 
existed long before his time (1) ; and the utmost that can be supposed, 
is that he might in some instances have ascertained an unsettled boun- 
dary. There does not seem to be equal evidence as to the antiquity 
of the minor divisions. Hundreds, I think, are first mentioned in a 
law of Edgan, and tythings in one of Canute (2). But as Alfred, It 
must be remembered, was never master of more than half the king- 
dom, the complete distribution of England into these districts cannot, 
upon any supposition, be referred to him. 

There is, indeed, a circumstance observable in this division which 
seems to indicate that it could not have taken place at one time, nor 
upon one system ; I mean the extreme inequality of hundreds in dif- 
ferent parts of England. Whether the name be conceived to refer 
to the number of free families, or of landholders, or of petty vills, 
forming so many associations of mutual assurance or frank-pledge, 
one can hardly doubt that, when the term was first applied, a hundred 
of one or other of these were comprised, at an average reckoning, 
within the district. But it is impossible to reconcile the varying size 
of hundreds to any single hypothesis. The county of Sussex contains 
sixty-five ; that of Dorset forty-three ; while Yorkshire has only twenty- 
six; and Lancashire but six. No difference of population, though 
the south of England was undoubtedly far the best peopled, can be 
conceived to account for so prodigious a disparity. I know of na 
better solution, than that the divisions of the north, properly called 
wapentakes (3), were planned upon a different system, and obtained 
the denomination of hundreds incorrectly, after the union of all 
England under a single sovereign. 

Assuming, therefore, the name and partition of hundreds to have 
originated in the southern counties, il will rather, I think, appear pro- 
bable, that they contained only an hundred free families, including 
the ceorls as well as their landlords. If we suppose none but the 
latter to have been nunibered, we should find six thousand thanes in 
Kent, and six thousand five hundred in Sussex; a reckoning totally 
inconsistent with any probable estimate (4). But though we have 

(1) Counties, as well as tbe aldermen wbo presld- (3) Leges Edward! Confiess. c. 33. 

ed oTer them, are mentioned in the laws of Ina, c. 36. (4| It would he easy to mention particular hun- 

(2) Wilklos, p. 87. 138. The former, however, rfr* dreds in these counties, so small as (o render this 
*ers to them as an ancient institution : qusratur supposition quite rldtculous. 

canturio conTentns, sicut antek InstMutnm erat. 
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little direct testimony as to the population of those times, there is one - 
passage which falls in very sufficiently with the former supposition. 
Bede says, that the kingdom of the South Saxons, comprehending 
Surrey as well as Sussex, contained seven thousand families. The 
county of Sussex alone is divided into sixty-five hundreds, whidi 
comes at least close enough to prove, that free families, rather than 
proprietors, were the subject of that numeration. And this is the 
interpretation of Du Cange and Muratori; as to the Gentense and De- 
canise of their own ancient laws. 

I cannot but feel some doubt,,notwithstanding a passage in the laws 
ascribed to Edward the Confessor (1), whether the tything-man ever 
possessed any judicial magistracy over his small district. He was, 
more probably, little different from a petty constable, as is now the 
case, I believe, wherever that denomination of office is preserved. 
Tlie CQurt of the hundred, not held, as on the continent;, by its own 
centenarius, but by the sheriff of the county, is frequently mentioned 

Count -court '° ^^^ '^^®^ Anglo-SaxoH laws. It was, however, to the 
county-court that an English freeman chiefly looked for 
the maintenance of his ciyil rights. In this assembly, held monthly, 
or at least more than once in the year,* (for there seems some ambi- 
guity or perhaps fluctuation as to this point,) by the bishop and the 
eail, or, in his absence, the sheriff, the oath of allegiance was admi- 
nistered to all freemen, bres^ches of the peace were inquired into, 
crimes were investigated, and claims were determined. I assign 
all these functions to the county-court, upon the supposition that no 
other subsisted during the Saxon times, and that the separation of 
the sheriffs tourn for criminal jurisdiction had not yet taken place, 
which, however, I cannot pretend to determine (2). 
suitin ihecoan- A vcry aucicnt Saxon instrument, recording a suit in 
ty-court. ijjg county-court under the reign of Canute, has been 
published by Hickes, and may be deemed worthy of a literal trans- 
lation in this place. '' It is made known by this writing, that in the 
shiregemot (county-court) held at Agdnothes-stane, (Aylston in Here- 
fordshire,) in the reign of Canute, there sat Athelstan the bishop, 
and Ranig the alderman, and Edwin his son, and Leofwin Wulfig's 
son ; and Thurkil the White and Tofig came there on the king's busi- 
ness; and there were Bryning the sheriff, and Athelweard of Frome, 
and Leofwin of Frome, and Goodric of Stoke, and all the thanes of 
Herefordshire.. Then came to the mote Edwin son of Enneawne, 
and sued his mother &r some lands, called Weolintun and Cyrdes- 
lea. TJien the bishop asked, who Would answer for his mother. 
Then answered Thurkil the White, and said that he would, if he knew 
the facts, which he did not. Then were seen in the mote three 
tbanes, that belonged to Feligly, (Fawley, five miles from Aylston,) 

(I ) Leges Ed wardl Confess, p. 203. Nothing, as far (2) This point Is ohscure ; but I do not perceive that 

AS I know, confirms this passage, which hardly tal- the Angio-Saxoo laws distinguish the civil from the 

lies wUh what the genuine Anglo-Saxon documents criminal tribunal, 
eon tain as to the Judicial arrangements of that period. 
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Leofwin of Frome, iEgdwig the Red, and Thinsig Stsegthman ; and 
they went to her, and inquired what she had to say about the lands 
which her son claimed. She said that she had no land which be- 
longed to him, and fell into a noble passion against her son, and 
calling for Leofieda her kinswoman, the wife of Thurkil, thus spake 
to her before them : ' This is Leofleda my kinswoman, to ^om I 
give my lands, money, clothes, and whatever I possess after my life: * 
and this said, she thus spake to the thaqes : ^ Behave like thanes, and 
declare my message to all the good men in the mote, and tell them 
to whom I have given my lands, and all my possessions, and nothing 
to my son ; ' and bade them be witnesses to this. And thus they 
did, rode to the mote, and told all the good nten what she had en- 
joined them; Then Thurkil the White addressed the mole, and re- 
quested all the thanes to let his wife have the lands which her kins- 
woman had given her ; and thus they did, and Thurkil rode to the 
church of St. Ethell^ert, with the leave and witness of all the people, 
and bad this inserted in a book in the church (1)." 

It may be presumed from the appesd made to the thanes present 
at the county-court, and is confirmed by other ancient authorities (2),^ 
that all of them, dnd they alone, to the exclusion of inferior free- 
men, were the judges of civil controversies. The latter indeed were 
called upon to attend its meetings, or, in the language of our pre- 
sent law, wer^ suitors to the court, and it was penal to be absent. 
But this was on account of other duties, the oath of allegiance which 
they were to take, or the ff ank-pledges into which they were to en- 
ter, not in order to exercise any judicial power.; unless we conceive, 
that the disputes of the ceorls were decided by judges of their own 
rank. It is more important to remark the crude state of legal pro- 
cess and inquiry, which this instrument denotes. Wit)iout any re- 
gular method of instituting or conducting causes, the county-court 
seems to have had nothing to recommend it but, what indeed is no 
trifling matter, its security from corruption and tyranny ; and in the 
practical jurisprudence of our Saxon ancestors, even at the beginning 
of the eleventh century, we perceive no advance of civility and skill 
from the state of their own savage progenitors on the banks of the 
Elbe. No appeal could be made to the royal tribunal, unless justice 
was denied in the county-court (3). This was the great constitu- 
tional judicature in all questions of civil right. In pother instru-^ 
ment, published by Hickes, of the age of Ethelred II., tiie tenant of 
lands which were claimed in the king's court, refused to submit to 

(t) Hickes, Dlssertatlo Eplstolaris, p. 4. \A Thesau- boob kept In the cburch of St. Etbelbert, wbereta 

nis Antiquttatum Septentrlon. vol. ill. Before tbe Thurkil Is said to have Inserted the proceedings 

oonqaest, says Gurdon, ( on Courts-^ron, p. 589. ) of the county-court, may or may not have been a 

grants were enrolled in tbeshlre-book in public sbire> public record, 
mote, after proclamation i&ade for any to come in (2) Id. p. 3. Leges Henr. Priml, c. 29. 
that could claim the lands conveyed ; and this was (3) Leges Eadgari, p. 77. ; Ganutl, p. 436. ; Henries 

as irreversible as the modern fine with proclama- Primi, c. 34. I quote tbe latter freely as Aoglo-Saz- 

tions, or recover. This may be so ; but tbe county- on, though posterior to ttie conquest ; their spitit be-^ 

court lias at least long ceased to be a court of record ; ing perfectly of tbe former period, 
and one would ask for proof of the assertion. Tbe 
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the decree of that tribunal, without a regular trial itf the county ; 
which was accordingly granted (i). There were, however, royal 
udges, who either by way of appeal from the lower courts, or ia 
excepted cases, formed a paramount judicature; but how their court 
was composed under the Anglo-Saxon sovereigns, I do not pretend 
to asstrt ^. 

Trial b ju ^^ ^^^ '^^ ^ prevailing opinion, that trial by jury 

y ury. u^jj^y j^ referred to the Anglo-Saxon age, and common 
tradition has ascribed it to the wisdom of Alfred. In such an his- 
torical deduction of the English government as I have attempted, an 
institution so peculiarly characteristic deserves every attention to its 
origin; and I shall therefore produce the evidence which has been 
supposed to bear upon this most Eminent partof our judicial system. 
The first text of the Saxon laws which may appear to have such a 
meaning is in those of Alfred. '* If any Due accuse a king's thane of 
homicide, if he dare to purge himself (ladian), let him do it along 
\^ith twelve king's thanes. If any one accuse a thane- of less rank 
(Isessa maga) than a king's thane, let him purge himself along with 
eleven of his equals, and one king's thane (3)," This law, which, 
Nicholson contends, can mean nothing but trial by jury, has been 
referred by Hickes to that ancient usage of compurgation, where 
the accused sustained his own oath by those of a number of Iris 
friends, who pledged their knowledge,^ or at least their belief, of his 
innocence (4). 

In the canons of the Northumbrian clergy, we read as follows : 
"If a king's thane deny this, (the practice of heathen superstitions,) 
let twelve be appointed for him, and let him take twelve of his kindred 
(or equals, magfa,) and twelve British strangers; and if he fail, then 
let him pay for his breach of law twelve half-marcs : If a landholder 
(or lesser thane) deny the charge, let as many of his equals, and as 
many strangers be taken as for a royal thane ; and if he foil, let him 
pay six half-marcs : If a ceorl deny it, let as many of his equals, and 
as many strangers be taken for him as for the others ; and if he fail^ 
let him pay twelve orae for his breach of law (5)/' It is difficult at 
first sight to imagine, that these thirty-six so selected were merely 
compurgators, since it seems absurd that the judge should name in- 
different persons, who without inquiry were to make oMh of a par- 
ty's innocence. Some have therefore conceived, that in this and 
other instances where compurgators are mentioned, they were vir- 
tually jurors, who, before attesting the facts, were to inform their 
consciences by investigating them. There are however passages m 

(f ) Dlssertatlo Eplstolarls, p. S. p. 460. CtroB. Sax. p. 409. lo tbe Leges Denr. I. 

(21 Madox, History of tbe Exchequer, p.65., willnot c. 40., Ibe Mmlls of the royal aod local Jarlsdtcttpoa 

admit the extetence of any court analogous to the are deOned, as lo criminal matters, and seem to have 

Gnrla Regis before tbe conquest ; ali pleas being de- l)een little changed since the reign of Canute, p. 435. 

termined in the county. There are however several (3) Leges Alfred!, p. 47. 

Instances of decisions before the king ; and In some (4f Nicholson, Preefatlo ad L^es Anglo-Saxon 

cases it seems that the vrlttenagemot bad a Jodictal Wilklnsli, p. 40. Htckes, Dissertatio Eplstolarls. 

aotborlty. Leges Canatl, p. 435., 436. Hist. Eltensis, (s) Wilklns, p. 400. 
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the Saxon laws nearly parallel to that just quoted, which seem in- 
compatible with this interpretation. Thus, by a law of Athelstan, if 
any one claimed a stray ox as his own, five of his neighboui^ were 
to be assigned, of whom one was to maintain the claimant's oath (1). 
Perhaps the principle of these regulations, and indeed of the whole 
law of compurgation, is to be found in that stress laid upon general 
character, which pervades the Anglo-Saxon jurisprudence. A man 
of ill reputation was compelled to undergo a triple ordeal, in cases 
where a single one sufficed for persons of credit ; a provision rather 
inconsistent with the trust in a miraculous interposition of Provi- 
dence which was the basis of that superstition. And the law of , 
frank-pledge proceeded upon the maxim that the best guarantee of 
every man's obedience to the government was to be sought in the 
confidence of his neighbours. Hence while some compurgators were 
to be chosen by the sheriff, to avoid partiality and collusion, it was 
still intended, that they should be residents of the vicinage, witnesses 
of the defendant's previous life, and competent to estimate the pro- 
bability of his exculpatory oath. For the British strangers, in the 
eanon quoted above, were certainly the original natives, more inter- 
mingled with their conquerors, probably, in the provinces north of 
the Humber than elsewhere, and still denominated strangers, as the 
distinction of races was not done away. 

If in this instance we do not feel ourselves warranted to infer the 
existence of trial by jury, still less shall we find even an analogy to it 
in an article of the treaty between England and Wales^ during the 
reign of Etheh'ed II. ** Twelve persons skilled in the law (lahmen), 
six English and six Welsh, shall instruct the natives of each coun- 
try, on pain of forfeiting their possessions, if, except through igno- 
rance, they give false information (2)." lliis is obviously but a 
regulation intended to settle disputes among the Welsh and English, 
to which their ignorance of each other's customs might give rise. 

By a law of the same prince, a court was tot be held in every 
wapentake, where the sheriff and twelve principal thanes should 
£wear that they would neither acquit any criminal, nor convict any 
innocent person (3). It seems more probable, that these thanes 
were permanent assessors to the sheriff, like the scabini so frequently 
mentioned in the early laws of France and Italy, than jurors indis- 
criminately selected. This passage, however, is stronger than those 
which have been already adduced ; and it may be thought, perhaps, 
with justice, that at least the seeds of our present form of trial are 
discoverable in it. In the history of Ely, we twice read of pleas 
held before twenty-four judges in the court of Cambridge ; which 
seems to have been formed out of several neighbouring hundreds (4). 

But the nearest approach to a regular jury, which has been pre- 



(1) Leges AtbelsUni, p. 58. 

(2) LegesEtbelredlfp. 425. 
(3| Id. p. 417. 



H) Hl8t. Ellensls, In Gale's Scriplores, t. til. p. 471. 
aiid478« 
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served in oar sc^ty memorials of the Anglo-Saxon age, occurs in 
the history of the monastery of Ramsey. A controversy relating to 
lands between that society and a certain nobleman was brought into 
the county-court ; when each party was heard in his own behalf. 
After this commencement, on account probably of the length and 
difficulty of the investigation, it was referred by the court to thirty- 
six thanes, equally chosen by both sides (i). And here we begin 
to perceive the manner in which those tumultuous assemblies, the 
mixed body of freeholders in their county-court, slid gradually into 
a more steady and more diligent tribunal. But this was not the 
work of a single age. In the Conqueror's reign, we find a proceed- 
ing very similar to the case of Ramsey, m which the suit has been 
commenced in the county-court, before it was found expedient to 
remit it to a select body of freeholders. In the reign of William 
Rufus, and down to that of Henry II., when the trial of writs of right 
by the grand assize was introduced, Hickes has discovered other in- 
stances of the original usage (2). The language of Domesday Book 
lends some confirmation to its existetice at the time of that survey ; 
and even our common legal expression of trial by the country seems 
to be derived from a period when the form was literally popular. 

In comparing the various passages which I have quoted, it is 
impossible not to be struck with the preference given to twelve, or 
some multiple of it, in fixing the number either of judges or compur- 
gators. This was not peculiar to England. Spelman has produced 
several instances of it in the early German laws. And that number 
seems to have^ been regarded with equal veneration in Scandina- 
via (3). It is very immaterial from what caprice or superstition this 
predilection arose. But its general prevalence shews that, in search- 
ing for the origin of trial by jury, we cannot rely for a moment upon 
any analogy which the mere number affords. I am induced to make 
this observation, because some of the passages which have been 
alledged by eminent men, for the purpose of establishing the exist- 
ence of diat institution before the conquest seem to have little else to 
support them. 

xaw of frank- There is certainly no part of the Anglo-Saxon polity 
pledge. which has attracted so much of the notice of modern 
lim6s as the law of frank-pledge, or mutual responsibility of the 
members of a tything for each other's abiding the course of justice. 
This, like the distribution of hundreds and tythinjfs themselves, and 
like trial by jury, has been generally attributed tp Alfred ; and of 
this, I suspect, we must also deprive him. It is not surprising, that 
the great services of Alfred to his people in peace and in war should 
have led posterity to ascribe every institntion, of which the begin- 
ning was obscure, to his contrivance, till his fame has become almost 

H) Hist, lamisy, Id. p. 44S. vbC- Nembda. Edinb. Review, vol. ivl. p. 115. : a 

(2) HIckeslI Dlflsertatio Eplstolarls, p. 33. 3d. most learDed arid elabornte eamy. 

i^ Spelman's Olofisary, voc. J urate. Do Cange, 
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as fabulous in legislation as that of Arthur in arms. The English 
nation redeemed from servitude, and their name from extinction ; 
the lamp of learning refreshed, when scarce a glimmer was visible ; 
the watchful observance of justice and puljMe order ; these are the 
geuuine praises of Alfred, and entitle him to the rank he has always 
held in men's esteem, as the best and greatest of English kings. But 
of bis legislation there is little that can be asserted with sufficient 
evidence ; the laws of his time that remain are neither numerous nor 
particularly interesting ; and a loose report of late writers is not 
sufficient to prove that he compiled a dom-boc, or general code for 
the government of his kingdom. 

An ingenious and philosophical writer has endeavoured to found 
the law of f rank-pledge upon one of those general principles to which 
he always loves to recur. " If we look upon a tything," he says, 
^' as regularly composed of ten families, this branch of its police will 
appear in the highest degree artificial and singular ; but if we con- 
sider that society as of the same extent with a town or village, we 
shall find-limt such a regulation is conformable to the general Asage 
of barbarous nations, and is founded upon their common notions of 
justice (i)." A variety of instances are then brought forward, drawn 
from the customs of almost every part of the world, wherein the 
inhabitants of a district have been made answerable for crimes and 
injuries imputed to om of them. But none of these fully resemble 
the Saxon institution of which we are treating. They relate either 
to the right of reprisals, exercised with respect to the subjects of 
foreign countries, or to the indemnification exacted from the district, 
as in pur modern statutes which give an action in certain cases of 
felony against the hundred, for crimed which its internal police was 
supposed capable df preventing. In the Irish custom, indeed, which 
bound the head of a sept to bring forward everyone of his kindred who 
should be charged with any heinous crime, we certainly perceive a 
strong analogy to the Saxon law, not as it Jatterly subsisted, but 
underone of its prior modifications. For I think that something of 
a gradual progression may be traced to the history of this famous 
police, by following the indications afforded by those laws through 
which alone we become acquainted with its existence. 

The Saxons brought wi^ them from their original forests at least 
as much roughness as any of the nations which overturned the Roman 
empire; and their long struggle vdth the Britons could not contri- 
bute to polish their manners. The royal authority was weak ; and 
little had been learned of that regular system of government which 
the Franks and Lombards acquired from the provincial Romans 
among whom they were mingled. No people were so much ad- 
dicted to robbery, to riotous frays, and to feuds arising out of family 
revenge, at the Anglo-Saxons. Their statutes are filled with coi^ 
plaints that the public peace was openly violated, and with penalties 

(I) Millar on the English GoTernment, t. 1. p. 489-. 
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whidi seem» by their repetition, to have been di$r^;arded. The ven- 
geance taken by the kindred of a murdered man was a sacred right, 
which no bw ventured to forbid, though it was limited by those 
which established a cooiposition^ and by those which protectql 
the family of the murderer from their resentment. Even the au- 
thor of the laws ascribed to the Confessor speaks of this family 
warfare, where the composition had not been paid, as perfectly 
lawful (1). But the law of composition tended probably to increase 
the number of crimes. TJbough the sums imposed were sometimes 
heavy, men paid them with the help of their relations, or entered 
into voluntary associations, the purposes whereof might often be 
laudable, but which were certainly susceptible of this kind of abuse. 
And many led a life of rapine, forming large parties^of ruffians, who 
committed murder and roUbiery with little dread of punishment. 

Against this disorderly condition of society, the wisdom of our 
English kings, with the assistance of their great councils, was em- 
ployed in devising remedies, which ultimately grew up into a peculiar 
system. No man could leave the shire to which he belonged without 
the permission of its alderman (2). No man could be without a lordv 
pn whom he depended ; though he might quit his present patron, it 
was under the condition of engaging himself to another. If he failed in 
this, his kindred were bound to present him in the coifhty-court, and 
to name a lord for him themselves. Unless this were done, he might 
be seized by any one who met him as a robber (3). Hencie, notwith- 
standing the personal liberty of the peasants, it was not very prac- 
ticable for one of them to quit his place of residence. A stranger guest 
could not be received more than two nights as such ; on the third the 
host became responsible for his inmate's conduct (4). 

The peculiar system of frank-pledges seems to have passed through 
the following very gradual stages. At first an accused person was 
obliged (0 find bail for standing his trial (5). At a subsequent period 
his relations were called upon to become sureties for payment of the 
composition and other fines to which he was liable (6). They were 
even subject to be imprisoned until payment was made, and this im- 
prisonment was commutable for a certain sum of money. The next 
stage was to make persons already convicted, or of suspicious re- 
pute, give sureties for their future behaviour (7). It is not till the 
reign of Edgar that we rind the first general law, which places every 
man in the condition of the guilty or suspected, and compels him to 
find a surety, who shall be responsible for his appearance when ju- 
dicially summoned (8). This is perpetually repeated and. enforced 
in later statutes, during his reign and that of Ethelred. Finally, the 

(I) Parentibos occlsl fiat emeodatio, Tel guerra (3) Leges Alhelstant, p. 56. 

, eoram portetur. Wllklos, p. f 99. This, like many (4) Leges Edwardi Confess, p. 202. 

other parts of that spurious treatise, appears to (5) Leges Lotharil Iregls Cantlll,e. ft. 

have been taken from some older laws, or at least (6) Leges Edwardi Sentoris, p. SsT 

traditions. I do not conceive that this private re- (7) Leges Athelstani, p. ST. c. 6. 7. 8. , . 

venge was tolerated by law after the conqaest. (8) Leges Eadgarl, p. 78. 

(3) Leges Alfredl, c. 33. 
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laws of Canute declare the necessity of belonging to s6me huadred 
and tylhingy ^ well as of providing sureties (1) ; and it may, per- 
haps, be inferred, that the custom of rendering every member of 
a tything answerable for the appearance of all the rest, as it existed 
after the conquest, is as old as the reign of this Danish monarch. ^ 

It is by no means an accurate notion which the Writer to whom 
I have already adverted has conceived, that '* the members of every 
tything were responsible for the conduct of one another ; and that the 
society, or their leader, might be< prosecuted and compelled to make 
reparation for an injury committed by any individual." Upon this 
false apprehension of the nature of frank-pledges the whole of his 
analogical reasooing is founded. It is indeed an error very current 
in popular treatises, and which might plead the authority of some 
whose professional learniqg should have saved them from so obvious 
a mistatement. But in fact the members of a tything were no more 
than perpeluaf bail for each other. *' The greatest security of the 
pqbUc order (says the law ascribed to the Confessor) is that every 
man must bmd himself to one of those societies which the English 
in general call freeborgs, and the people rf Yorkshire, ten men's 
tale (2). *' This consisted in the responsibility of ten men, each for 
the other, throughout every village in the kingdom; so that if one of 
the ten committed any fault, the nineshould produce him in justice ; 
where he should mtake reparation by his own prpperty or by pei^- 
sonal punishment. If h6 fled from justice, a mode was provided, 
according to which the tything might dear themselves from participa- 
tion in his crime or escape ; in default of such exculpatioa, and the 
malefactor's estate proving deficient, they were compelled to make 
good the penalty. And it is equally manifest from every other pas- 
sage in which mention is made of this ancient institution, that the 
obligation of the tything was merely that of permanent bail, respon- 
sible only indirectly for the good behaviour of their members. ' 

Every freeman, above the age of twelve years, was required to be 
enrolled in some tything (5). In order to enforce this essential part 
of police, the courts of the tourn and leet were erected, or rather 
perhaps separated from that of the county. The periodical meetings 
of these, whose duty it was to inquire into the state of tythings, 
whence they were caUed the view of frank-pledge, are, regulated in 
Magna Charta. But this custom, which %eems to have b^n in full 
vigonl* wfien Bracton wrote, and is enforced by a statute of Ed- 
ward II., gradually died away in succeeding times (4). According 
to the laws ascribed to the Confessor, which are perhaps of insuffi- 
cient authority to fix the existence of any usage before the conquest, 
lords, who possessed a baronial jurisdiction, were permitted to keep 

(ir X^ges Canuti, p. 137. deed Selden tells us, (lanas Anglonim, t. )l. p. 993.) 

(2) teges Edwardi Id WiUdns, p. a(M. ^ that it was not quite obsolete la his time. The form 

|3) Leges Canati, p. ^36. ^ may, for anght 1 know, be kept up in some parts 

(4) Stat. 18 E. II. Traces Of the actual view of of England at this day. For some reason wtilch I 

(rank-pledge appear in Corqwall as late as the totb cannot explain, the distribution by tens was changed 

of Henry VI. Jtot. Parliam. rol. ir. p. 4^. And in- into one by doze&s. Britton, c. 29. and Stat. 18 E. II. 

It. • • 2 



18 STATE OF EUROPE [Giap. vm. 

their ouiitary tenaets aad the servants of thdr houseliold under their 
own peculiar frank-pledge (1). Nor was any freeholder, in the age 
of Biacton» bound to be enrolled in a ty thing. 

It renuuns only, before we conclude this sketch of the 
wte^r ta^ Anglo-Saxon system, to consider the once famous ques- 
bdToro ttM coo- tion respecting the establishment of feudal tenures in 
^" England brfore the conquest. The position asserted 

by Sir Henry Spelman in his Glossary, that lands were not held feu- 
dally before that period, having been denied by the Irish judges in 
the great case of tenures, he was compelled to draw up his treatise 
on Feuds, in which it is more fully maintained. Several other wri- 
ters, especially Hickes, Madox, and Sir Martin Wright, have taken 
the same side. But names equally respectable might be (hroWn into 
the opposite scale; and I think the prevailing bias of modem anti- 
quaries is in favour of at least a modified affirmative as to this 
question. 

Lands are commonly supposed to have been divided, among tl|e 
Anglo-Saxons, into bodand and folkland. The former was held in 
full propriety, and might be conveyed by boc or. written grant : the 
latter was occupied by the common people, yielding rent or other 
service, and perhaps without any estate in the land, but at the plea- 
sure of the owner. These two species of tenure might be compared 
to freehold and oq)ybold, if the latter had retained its original de- 
pendence upon the mil of the lord (2). Bocland was devisable by 
will; it was equally shared among the children ; it was capable of 
being entailed by the person under whose grant it was originally 
takent and in case of a treacherous or cowardly desertion from the 
army, it was forfeited to the crown (3). 

It is an improbable, and even extravagant supposition, that all 
these hereditary estates of the Anglo-Saxon ireeholders were origi- 
nally parcels of the royal demesne, and consequently that the' king 
was once the sole proprietor in his kingdom. Whatever partitions 
were made upon the conquest of a British province, we may be sure 
that the shares of the army were coeval with those of the general. 
The great mass of Saxon property could not have been held by ac- 
tual beneficiary grants from the crown. However, the royal de- 
mesnes were undoubtedly very extensive. They continued to be so, 
even in the time of the Confessor, after the donations of his pi*ede- 
cessors. And several instruments granting lands to individuals, 
besides those in favour of the churchy, are extant. These are gene- 
rally couched in that style of full and unconditional conveyance, 

(f) P.aoa. folkland alodial ; the second most strangely takes 

(a| This sappoBltloa may plead the great autbo- folklaod for feadal. I cannot satisfy oiyself Wlie- 

rltles of Somner and Lye, the Anglo-Saxon lexlco- ther tbainland and rereland, which occur some- 

graphers, and appears to iiie far mord probable times in Domesday book, merdy correspond with the 

than the theory of Sir John Dalryinple, in his Essay other two denominations, 

on Feudal Property, or that of the author of a dls- (3) Wllklns, p. 43. 14S. The latter law Is copied 

coarse on the Bocland and Folkland of the Saxons, from one of Charlemagne's Capitularies. Balose. 

ms, whose name, I think, was ibbetson. The first p. 707. ^ 

uf these suf^oses bocland to hare been feudal, and v 
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which i$ observable in aU such charters of the same age upoo the 
Ck>miiieiit. Some exceptions, however, occur ; the lands bequeathed 
by Alfred to certain of his nobles were to return to his family 4n de- 
fault of male heirs ; and Hickes is of opinicm that the royal consent, 
which seems to have been required for the testamentary disposition 
of some estates, was necessary on account of their beneficiary te* 
nure (1). 

All the freehold lands of England, except some of those belonging 
to the church, were subject to three great public burthens; military 
service iii the king's expeditions, or at least in defensive war (2), the 
repair of bridges, and that of royal fortresses. These obligations, 
and especially the first, have been sometimes thought to denote a 
feudal tenure. There is, however, a confusion into which we may 
fall by not sufficiently di$criminatmg the rights of a king aschief lord 
of bis vassals, and as sovereign of his subjects. In every country, 
the supreme powi^r is entitled to use the arm oi each citizen in the 
public defence. The usage of all nations agrees with common rea- 
son in establishittg this great principle. There is nothing therefore 
peculiarly feudal in this military service of landholders; it was due 
from the alodial proprietors upon the continent, it was derived from 
their German ancestors, it had been fixed, probably, by the legisla- 
tures of the Heptarchy upon the first settlement in Britain. 

It is material however to observe, that a thane forfeited his here- 
ditary freehold by misconduct in battle; a penalty more severe than 
was inflicted upon alodial proprietors on the continent. We even 
find in the earliest Sax<m laws, that the stthcundman, who seems to 
liave corresponded to the inferior thane of later times, forfeited his 
land by neglect of attendani^ in war ; for which an alodialisi in France 
would only have paid his heribannum, or penalty ($). Nevertheless, 
as the policy (^ difiereit states may enforce the duties of subjects 
by more or less severe sanctions, I do not know that a law of for- 
feiture in such cases is to be considered as positively implying a feu- 
dal tenure. 

But a much stronger presumption is afforded by passages that in- 
dicate a mutual relation of lord and vassal among the feee proprie- 
tors. The most powerful subjects have not a natural right to the 
service of other freemen. But in the laws enacted during the Hep- 
tarchy, we find it hinted that the sithcundman, or petty gentleman, 
might be dependent on a superior lord (4). This is more distinctly 
expressed in some ecclesiastical canons, apparently of the tenth cen- 
tury, which distinguish the king's thane^ from the landholder who 
depended upon a lord (5). Other proofs of this might be brought 
from the Anglo-Saxon laws (6). It is not however sufficient to profe 

11) Dtasertatlo EptotoUois, p. 60. (3| Leges Ins, p. 23. Du Cange, TocHerlbannam. 

01 This daty Is by MMoe e^>re8sed rata ezped^^o ; By tbe laws of CaAnte, p. 135., a fine only was Im- 

by ofliers, boatis propulslo, wblch ieems to make no posed for this ofTence. 

nnall durerenoe. Bat, nnfortanately, most of tbf (4) P. 10. 23. 

BBItary aerrloe which an Anglo-Saxon freeholder (5) Wllklns, p. 101. 

had to lender Wirt df the latter kind. , (6) P. 71. 144. 146. 
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a mutual relation between the higher and lower order of gentry, in 
order to establish the exbtence of feudal tenures. For this relation 
was often personal, as I have mentioned more fully in another place, 
and bore the name of commendation. And no nation was so rigor- 
ous as the English in compelling every man, from the king's thane 
to the ceorl, to place himself under a lawful superior. Hence the 
question is not lo be hastily decided on the credit of a few passages 
that express this gradation of dependence ; feudal vassalage, the ob- 
ject of our inquiry, being of a realj not a personal nature, and result- 
ing entirely from the tenure of particular lands. But it is not un- 
likely that the pei*sonal relation of client, if I may use that word, 
might in a multitude of cases be changed into that of vassal. And 
certainly many of the motives which operated in France to produce 
a very general commutation of alodial into feudal tenure might have 
a similar influence in England, where the disorderly condition of so- 
ciety made it the interest of every man to obtain the protection of 
some potent lord. 

The word thane corresponds in its derivation to vassal; and the 
latter term is used by Asserius, the contemporary biographer of 
Alfred, in speaking of the nobles of that prince (1). In their atten- 
dance, too, upon the royal court, and the fidelity which was expected 
from them, the king's thanes seem exactly to have resembled that 
class of followers, who, under different appellations, were the guards 
as well as courtiers of the Frank and Lombard sovereigns. But I 
have remarked that the word thane is not applied to the whole body 
of gentry in the more ancient laws, where the word eorl is opposed 
to the ceorl or roturier, and that of $ithcundman (2) to the royal 
thane. It would be too much to infer ^rom the extension of this 
latter woitl to a large class of persons, that we should interpret it 
with a close attention to etymology, a very uncertain guide in almost 
all investigations. 

For the age immediately preceding the Norman invasion, we can- 
not have recourse to a better authority than Domesday Book. That 
incomparable record contains the names of every tenant, and the 
conditions of his tenure, under the Confessor, as well as the time of 
its compilation ; and seebis to give little countenance to the notion, 
that a radical change in the system of our laws had been effected 
during the interval. In almost every page, we meet with tenants 
either of the crown, or of other lords, denominated thanes, free- 
holders (liberi homines) or socagers (socmanni). Some of these, it is 
stated, might sell their lands to whom they pleased; others were 

(1) Alfredas cam paads sals noblllbos, et etiam word, occarrlDg only, I brieve, during the Hep- 
cam qaibofdam mlUtlbos et Yassallls. p. 166. No- tarcby. WUklns translates It, prteposUas paganos, 
bllesYaasalllSamertonenslspagl.p.feT. YetHlches wbtcb glres a wrong Idea Bat geifth^ whicb is 
objects to the aathentldty of a cbarter ascribed plainly tbe same word, Is used In Alfred's transla- 
to Edgar, because It contains tbe word Yassallos, tlon or Bede for a gentleman or nobleman. Where 
^* qaam k Nortmannis Angll babaemnt.'' Dlsser- Bede uses comet, the Saxon Is always geslth or ge- 
tatlo Eplsttri. p. T. sithman ; where prineept or dux oocars, the vertioa 

{2j Wnuns, p. S. 7. S., etc. This Is an obscure Is ealdorman. ^ SeMen's Titles of Bonour, p. 643. 
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restricted from alienation. Some, as it is expressed, might go with 
their lands whither they would; by which I understand the right of 
coAimending themselves to any patron of their choice. These of 
course could not be feudal tenants in any proper notion of that term. 
Others could not depart from the lord whom they served ; not, cer- 
tainly, that they were personally bound to the soil, but that so long 
as they retained it, the seigniory of the superior could not be de^ 
feated (1). But I am not aware that military service is specified in 
any instance to be due from one of these tenants ; though it is dif- 
ficult to speak as to a negative propositiou of this kind with any con- 
fidence. 

No direct evidence appears as to the ceremony of homage or the 
oath of fealty before the conquest.- The feudal exaction of aid in 
certain prescribed cases seems to have been unknown. Still less 
could those of wardship and marriage prevail, which were no parts 
of the great fiiudal system, but introduced, and perhaps invented, by 
our rapacious Norman, tyrants. The English lawyers, through an 
imperfect acquaintance with the history of feuds upon the Continent, 
have treated these unjust innovations as if they had formed essential 
parts of the system, and sprung naturally from tha relation between 
lord and vassal. And, with reference to the present question, Sir 
Henry Spelman has certainly laid too much stress upon them in con- 
cluding that feudal tenures did not exist among the Anglo-Saxons, 
because their lands were not in ward, nor their persons sold in mar- 
riage. But I cannot equally concur with this eminent person in deny- 
ing the existence of reliefs during the same period. If the heriot, 
which is first mentioned in the time of Edgar (t2), (though it may 
probably have been an established custom long before,) were not 
identical Mrith the relief, it bore at least a very strong analogy to it. 
A charter of Ethelred's interprets one word by the other (5). In the 
laws of William, which re-enact those of Canute concerning heriots, 
the term relief is employed as synonymous (4). Though the heriot 
was in later times paid in chattels, the relief in money, it is equally 
true that originally the law fixed a sum of money in certain cases for 
the heriot, and a chattel for the relief. And the most plausible dis- 
tinction alledged by Spelman, that the heriot is by law due from the 
personal estate, but the relief from the heir, seems hardly applicable 
to that remote age, when the law of succession as to real and per- 
sonal estate was not different. • 

It has been shewn in another place, hfw the right of territorial ju- 

(4) It sometimes weakens a proposition, which Is Tres Angli tennenint Darneford T. R. E. et non 

capable of innamerable proofs, to take a Yery few poterant ab eccleslA separari. Duo ex lis reddebanl 

at random": yet the following casual speclipens will v solldos, et tertlus serrlebat sicat Thalnus. p. 88. 
illastrate the common l;«nguage of Domesday Book. Has terras qui tenuerant T. R. E. qD6 Tolaemnt 

HflBC tria maneria tenult DlTera tempore r^ls Ed- Ire poterant, pi'«ter unum Seric vocatum, qal In 

ward! et potalt Ire cum terrA qu6 volebat. p. 85. Ragendal tenult 111 cameras terre ; sed non poterat 

TotI emit earn T. R. E. (temp, regis Edwardl) de cum ed alfeubl reoedere. p. 235. 
ecdesli Malmsburlenst ad aetatem trlnm bomlnum ; (2) Selden's Works, vol. 11. p. 1820. 
et Infra banc termlnum poterat Ire cum el ad quern (3) Hist. Ramseyens. p. 430. 
vellet domlnnm. p. 72. (4) Leges Canutl, p. 444. Leges Gollelml, p. 298. 
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risdictionVas generally, aQd at last inseparably, connected with feu* 
dal tenure. Of this right we OEieet frequent instances in thelaws and 
records of the Anglo-Saxons, though not in those of an early date. 
A charter of Edr^ grants to the monastery of Groyland soc, sac, 
toll, team and infangthef ; words which generally went together in 
the description of these privileges, and signify the right of holding a 
court to which all freemen of the territory should repair, of deciding 
pleas therein, as well as of imposing amercements according to law, 
of taking tolls upon the sale of goods, and of punishing capitally a 
diief taken in the fact within the limits of the manor (1). Another 
charter from the Confessor grants to the abbey of Ramsey similar 
rights over all who were suitors to the sheriffs court, subject to mi- 
litary^ service, and capable of landed possessions ; that is, as I con- 
ceive, all who were not in servitude (2). By a law of Ethelred, noae 
but the king could have jurisdiction over a royal thane (S). And 
Domesday Book is full of decisive proofs, that the English lords bad 
their courts wherein they rendered justice to their suitors, like the 
continental nobility ; privileges which are noticed with great precision 
in that record, as part of the statistical survey. For the right of ju- 
risdiction at a time when punishments were almost wholly pecuniary, 
was a matter of property, and sought from motives of rapacity as 
well as pride. 

Whether therefore the law of feudal tenures can be said to have 
existed in England before the conquest must be left to every reader's 
determination. Perhaps any Attempt to decide it positively would 
end in a verbal dispute. In tracing the history of every political in- 
stitution, three things are to be considered, the principle, the form, 
and the name. The last vrill probably not be found m any genuine 
Anglo-Saxon record (4). Of 4he form, or the peculiar ceremonies 
and incidents of a regular fief, there is some, thpugh not much ap- 
pearance. But those who reflect upon the dependence in which free 
and even noble tenants held their estates ()f other subjects, and upon 
the privileges of territorial jurisdictioii, will, I think, perceive much 
of the intrinsic character of the feudal relation, though in a less mature 
and systematic shape than it assumed after the Norman conquest. 

(1) lognlfas, IK 35. I do not pretend to assert tbe not mistaken, to territorial Jarlsdictlon In the Saxon 
autbentldty oftbese chartei^, whlcb at all events laws. Probably It was not ft^nent till near the 
are nearly as old as the conquest. Hickes calls most end of tbe tenth century. 

of them In question. Dissert. Epist. p. 66. : but (4) Feodum twice occurs In the testament of Al- 

some later antiquaries seem to bav« been mdfre fa- fred ; but it does not Appear to be Qsed in Its proper 

Tourable. Arcbaeologia, toI. xvUl. p. 40. MouTean sense^ nor do I apprehend that instrument to have 

Tralt6 de Diplomatique, t. 1. p. 348. # beeh originally written in Latin, it was much 

(2) Hist. Bamsey. p. 454. mwe consonant to ▲Uk-ed's practice to emplorhis 

(3) r. ifS. This Is tbe earliest allusion, tf I am own language^ 
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PART n. 

THE ANGLO-NORMAN CONSTITUTION. 

The Angto-Norman Gonstitntioii— Causes of ttie Conqoest— -Policy and Cliaracter of William 
—iiis Tyraiiny—Iiitrodttction of Feudal Serriee»—Dilfereiiee between the Feodal Goreni-^ 
ments of France and England— Causes of the great Power of the first Norman Kings— 
Arbitrary Character of their GoTemment-^reat Gonneil— Resistance of the Barons to John 
—Magna Charta— tto principal Articles— Reign of Henry III.— ^e ConsQtution acquires a 
more {liberal character— Judicial System of the Anglo-Nocmans— Curia Regis, Exche- 
quer, etc.— Establisliment of the Common Law— its Effect in fixing the Constitution- 
Remarks on the Limitation of Aristocratical Priyiieges in England. 

It 18 denned by WilHam of Haknsburf an exlraordi- condoeat or 
nary work of Providence, that the Eng^^ should have iBetand br wu- 
given up all for lost after the battle of Hastings, where ^^^' 
only a small though brave army had perished (i). ft was indeed the 
conquest of a great kingdom by the prince •f a single provufice, an 
event not easily paralleled, where the vanquished were little, if at all, 
less courageous than their enemies, and where no domestic factions 
exposed the country to an invader. Yet William was so advantage* 
ously situated, that his success seems neither unaccountable nor any 
matter of discredit to the English nation. The heir of the house 
of Cerdic had been already set aside at the election of Harold ; and 
his youth, joined to a mediocrity of understanding which excited nei- 
ther esteem nor fear (2), gave no encouragement to the scheme of 
placing him upon the thronein those moments of imminent peril which 
follow^ed the battle of Hastings. England was peculiarly destitute 
of great mai. The weak reigns of Ethelred and Edward had ren- 
dered the government a mere oligarchy, and reduced the nobility 
iBio the state of retainers to a few leading houses, the repres^taUves 
of which were every way unequal to meet such an enemy as the 
duke of Normandy. If indeed the concurrent testimony of histo- 
rians does not exaggerate his forees, it may be doubted whether 
England possessed military resources sufficient to have resisted so 
Qumerous and well-appointed an army» 

This forlorn state of the country induced, if it did not justify, the 
measure of tendering the crown to William, which he had a pretext 
or title to claim, arising from Che intentions, perhaps the promise, 
perhaps even the testament of Edward, which had more weight in 

(4) Bfalmdl). p. 53. And Henry of Hantingdoosafv to recover tlie kingdom, wat treated by WlUlam 

emphatlcaUy : Mlllefldmo et seiageslmo sexto anno with a kindness wblcb coald mily baTe proceeded 

grattaB, perfeclt domiaator Deus de gente Anglorom from contempt of bis onderstandlng; for he was 

quod dIA cogltaVerat. Gentl namqoe Normanno- not wanting In coorage. Hebecaoie the Intimate 

nun asperm et calllde tradldlt eos ad extermlnan- Mwd of Robert doke of Normandy, whose fortones, 

dim. p. 210. as well as character, moch resembled his own. 

|2) Edgar, after one or two tueffectoal attempts 
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those times than it deserved, and was at least better than the naked 
title of conquest. Add this, supported by an oath exactly similar 
to that taken by the Anglo-Saxon kings, and by the assent of the 
multitude, English as well as Normans, on the day of his coronation, 
gave as much appearance of a regular succession, as the circum- 
stances of the times would permit. Those who yielded to such cir- 
cumstances could not foresee, and were unwilling to anticipate, the 
bitterness of that servitude which William and his Norman followers 
were to bring upon their country. 

H18 condDct at The commencement of his administration was toler- 
flrst moderate, ^yy equitable. Tbough many conHscations took place 
in order to gratify the Norman army, yet the mass of property was 
left in the hands of its former possessors. Offices of high trust were 
bestowed upon Englishmen, evien upon those whose family renown 
It becomes more might havc raised the most aspiring thoughts (1). But 
tyrannical. partly through thc insolence and injustice of William's 
Norman vassab, partly through the suspiciousness natural to a man 
conscious of having overturned the national government, his yoke 
soon became more heavy. The English were oppressed ; they re- 
belled, were subdued, apd oppressed again. All their risings were 
without concert, and desperate ; they wanted men fit to head them, 
and fortresses to sustain their revolt (2). After a very few years, 
they sank in despair, and yielded for a century to the indignities of 
a comparatively small body of strangers without a single tumult. 
So pos»ble is it for a nation to be kept in permanent servitude, even 
without losing its reputation for individual cpurage, or its desire of 
freedom! 

The tyranny of William displayed less of passion or insol^ce than 
of that indifference about human suffering, which distinguishes a 
cold and far-sighted statesman. Impressed by the frequent risings 
of the English at the commencement of his reign, and by the recol- 
lection, as one historian ob^rves, that the mild government of Ca- 
nute had only ended in the expulsion of the Danish line (3), he form- 
ed the scheme of rivetting such fetters upon the conquered nation, 
that all resistance should become impracticable. Those who had ob- 
tained honourable offices were successively deprived of them ; even 
, the bishops and abbots of English birth were deposed (4); a stretch 
of power very singular in that age, and which marks how much the 
great talents of William made him (eared by the churc^^, in the mo- 

.(1) OrderlCDs Tltalls, p. 520. (hi Da Chesoe, Hist, conld prove the person murdered to be an En^sb- 

Norm, script^ man. This was tried bf an inqnest, upon what 

(2) Ordericas notices the want of castles In En- was called a presentment of Engllshry. But from 

gland, as one reason why rebellions were easily the reign of Henry II., the two nations having been 

^lelled. p. 511. Failing In their attempts at a ge- very much Intermingled, this inqatry, as we learn 

nerous resistance, the English endeavoured to get from the Dialogue de Scaccarlo, p. 26., ceased, and 

rM of their enemies by assassination, to which in every case of a fireemap murdered by persons 

many Mermans became victims. William therefore unlinown, the hundred was flned. See howevier 

enacted, that In every case of murder, which strictly Bracton, I. 111. c. 15. 

meant the billing of any one by an unknown hand, (3) Malmsbury, p. lOf . 

the hundred should be liable In a fine, nnless they (4) Hoveden, p. 453. 
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nient of her highest pretensions, for Gregory VII. was in the papal 
chair. Morcar, one of the most illustrions English, suffered perpe- 
tual imprisonment. Waltheoff, a man of equally conspicuous birth, 
lost his head upon a scaffold by a very harsh if not iniquitous sen- 
tence. It was so rare in those times to inflict judicially any capital 
punishment upon persons of such rank, that his death seems to have 
produced more indignation and despair in England than any single 
circuoistance. The name of Englishman was turned into a reproach. 
None of that race for a hundred years were raised to any dignity in 
the state or church (1). Their language and the characters in which 
it was written were rejected as barbarous ; in all schools, children were 
taught French, and the laws were administered in no other tongue (2). 
It is well known, that this use of French in all legal proceedings lasted 
till the reign of Edward III. 

This exclusion of the English from political privileges confiscation of 
was accompanied with such a confiscation of property as Bngush proper- 
never perhaps has proceeded from any^government, not *^* 
avowedly founding its title upon the sword. In twenty years from 
the accession of Willis^m, almost the whole soil of England had been 
divided among foreigners. Of the native proprietors many had 
perished in the scenes of rapine and tyranny which attended this con- 
vulsion ; many were fallen into the utmost poverty : and not a few, 
certainly, still held their lands as vassals of Norman lords. Several 
English nobles, desperate of the fortunes of their country, sought 
refuge inrthe court of Constantinople, and approved their valour in 
the wars of Alexius against another Norman conqueror scarcely less 
celebrated than their own, Robert Guiscard. Under the name of 
Varangians, those true and faithful supporters of the Byzantine em- 
pire preserved to its dissolution their ancient Saxon idiom (5). 

The extent of this spoliation of property is not to be gathered 
merely from historians, whose language might be accused of vague- 
ness and amplification. In the great national survey of Domesday 
Book, we have an indisputable record of this vast territorial revolution 
during the reign of the Conqueror. I am indeed surprised at Bra- 
dy's position, that the English had suffered an indiscriminate depri- 
vation of their lands. Undoubtjedly there were a few left in almost 
every county, who still enjoyed the estates which they held under 
Edward the Confessor, free from any superiority but that of the 

(f) Becbet is said to have been the first English- tractarentur ; et puerls etlam In schoUs prlndpla 

man who reached any considerate dignity. Lord Ilterarom grammatica Gallic^, ac non Anglic^ tra- 

lyttleton's Hist, of H^nry II. vol. II. p. 22. And Ead- derentar v modus etlam scrlbendl Angilcus omlt- 

mer declares, that Henry I. would not place a slogie teretur, et modus GalUcus in chartis et In Ubris om- 

Englishman at the head of a monastery. Si Anglus nlbus admltteretur. 

erat, nulla virtus, ut honore allquo dignns Judi- (3) Gibbon, vol. x. p. 223. No writer, except per- 

caretur, jeum poterat adjuvare. p. 110. haps the Saxon Chronicler, is so full of William's 

^) Ingulf us, p. 61. Tanttm tunc Angllcos abo- tyranny as Orderlcus Yitalls. See particularly 

mlnali sunt, ut quantocumque merlto pollerent, de p. 507. 512. 514. 521. 523. in Du Chesne,,Hlst. Norm, 

dignitatibns repellebantnr ; et multd mln<is habUes Script. Orderlcus was an Englishman, but passed 

allenigenffi de qudcumque alifl natlone, quee sub at ten years old, A- ^- 10M« luto Normandy, where 

coeio est, extitlssent, gratanter assumerentur. Ip- he became professed In the monastery of Eu. ibid, 

sum etlam Idloma tantdm abhorrebant, qu6d leges p. 92i. 
terraQ, statutaqne Angllcorum regum llnguA Gallici 
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crowOy and were deoomiDatedy as in fonner times, the kiog'sthanes(i). 
GospatriC) son perhaps of one of that name who had possessed the 
earldom of Northnmberland, held forty-one manors in Yorkshire, 
though many of them are stated in Domesday to be waste. Inferior 
freeholders were probably much less disturbed in their estates than 
the higher dass. Though few of English birth contmned to enjoy 
entire manors, even by a mesne tenure, it is reasonable to suppose 
that the greater part of those who appear, under various denomi- 
nations, to have possessed smaU freeholds and parcels of manors, 
were no other than the original natives. 

Derastauon of Bcsidcs the seveHties exercised upon the English 
Yorkshire and after evcry insurrection, two instances of William's un- 
sparing cruelty are well known, the devastation of YoHl- 
shire and of the New Forest. In the former, which had the tyrant's 
plea necessity for its pretext, an invasion being threatened from D-- 
mark, the whole country between the Tyne and the Humber was laid 
so desolate, that for nine yeaps afterwards there was not an inha- 
bited village, and hardly an inhabitant left; the vi^asting of this district 
having been followed by a feimine, which swept away the whole po- 
pulation (2). Tliat of the New Forest, though undoubtedly less 
calamitous in its effects, seems even more monstrous, from the frn 
volousness of the cause (3). He afforested several other tracts. And 
these favourite demesnes of the Norman kings were protected by a 
system of iniquitous and cruel regulations, called the Forest Laws, 
which it became afterwards a great object with the assertors of li- 
berty to correct. The penalty for killing a stag or a boar was loss 
of eyes : for William loved the great game, says the Saxon Chro- 
nicle, as if he had been their father (4). 

Proofs of depo- ^ ^^^^ general proof of the ruinous oppression of 
puiatioQ tnm William the Conqueror may be deduced from the com- 
DomeidarBook. pj^pj^^iy^ couditiou of the English towns in the reign of 

Edward the Confessor, and at the compilation of Domesday. At the 
former epoch there were in York 1607 inhabited houses, at the latter 
967; at the former there wei'e in Oxford 721, at the latter 245; of 
172 bouses in Dorchester, 100 were destroyed; of 243 in Deii)y, 
103; of 487 in Chester, 20S. Some other towns had suffered less, 
but scarcdy any one fails to exhibit marks of a decayed population. 
As to the relative numbers of the peasantry and value of lands at 
these two periods, it would not be easy to assert any thing without a 
laborious examination of Domesday Book. 

(I) Brady, whose onfaimess always keeps pace and Brady on the one side, and Tyrrell, Petyt, and 

with his ability, pretends that all these were menial Atwood on the other. 

officers of the klng^s bonsehold. But notwithstand- (2) Malmsbufy, p. 103. Horeden, p. 451. Orderlc. 

log the difficulty of disproving these gratoltous sup- Vltalis, p. 514. The desolation of Yorkshire con- 

poslttons, It is pretty certain, that many of the En- tinned In Malmslrary*s time, dxty or serenty years 

gllsh proprietors In Domesday codM not have been afterwards; nudum omnium solum usque ad hoc 

of this description, fiee p. 99. 153. 218. 219. and etiam tempus. 

other places. The question however was not worth (3) Malmsbury, p. ill . 

a battle, though It makes a figure In the controversy (4) Chron. Saxon, p. 191. 
of Normans and Antl-Normans, between Dugdale 
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The demesne lands of the crown, extensive and scatr Domaint or the 
tered over every county were abundantly sufficient to ^^^' 
support its dignity and magnificence (i) ; and William, far from wast- 
ing this revenue by prodigtil grapts, took care to let them at the high- 
est rate to farm, little caring how much the cultivators were racked 
by his tenants (2). Yet his exactions, both feudal and in the way of 
tallage from his bui'gesses and the tenants of his vassals, were almost 
as violent as his confiscations. No source of income was neglected 
by him, or indeed by his successors, however trifling, unjust, or mi- 
reasonable. His revenaes, if we could trust Ordericus Miches or tiw 
Vitalis, amounted to t06(M. a day. This, in mere weight conqueror, 
of silver, would be equal to nearly 1,200,000/. a year at present. 
But the arithmetical statements of tliese writers are not implicitly to 
be relied upon. He left at his death a treasure of 60,000/., which, 
in conformity to his dymg request, his successor distributed among 
the diurch and poor of the kingdom, as a feeble expiation of the 
crimes by which it had been accumulated {Sj ; an act of disinterest* 
edness, which seems to prove that Rufus, amidst all his vices, was 
not destitute of better feelings than historians have ascribed to him. 
It might appear that William had little use for his extorted wealth. 
By the feudal constitution, as established during his reign, he com- 
manded the senice of a vast army at its own expense, either for do- 
mestic or continental warfare. But this was not sufficient mg mercenary 
for his purpose : like other tyrants, he put greater trust *'»<*•• 
in mercenary obedience. Some of his predecessors had kept bodies 
of Danish troops in pay ; partly to be secure against their hostility, 
partly from the convenience of a regular army, and the love which 
princes bear to it. But William carried this to a much greater length. 
He had always stipendiary soldiers at his command. Indeed his army 
at the conquest coidd not have been swelled to such numbers by any 
other means. They were drawn, by the atArement of high pay, not 
from France and Britany alone, but Flanders, Germany, and ev^n 
Spain. When Canute of Denmark threatened an invasion in i06S, 
William, too conscious of his own tyranny to use the arms of his 
English subjects, collected a mercenary force so vast^ that men won*> 
dered, says the Saxon Chronicler, how the country could maintain it. 
This he quartered upon the people, according to the proportion of 
their estates (4). 

Whatever may be thought of the Anglo-Saxon te- Peudaisystemw. 
nures, it is certain, that those of the feudal system were tabiwied. 
thoroughly established in England under the Conqueror. It hasbean 
observed, in another part of this work, that the rights, or feudal in- 
cidents, of wardship and marriage were nearly peculiap to England 

(1) Tbey consisted or 1422 manors Lyttleton's deatb-bed. p. 660. Tbongb tbls may be bis Inren- 

Bcnory II. vol. 11. p 288. tlon, yet facts seem to sbew tbe compunctions of tbo: 

|2) Cbron. Saxon, p. 188. tyrant's conscience. 

(8) Hbntlngdon, p. 371. Ordericas Yltalis pats a (4) Cbron. Saxon, p. iK. Ingulftis, p. 19. 
iMkg penitential q>eecb Into William's moatb on bis 
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aad Normandy, They certainly did not exist in the former before 
the conquest; but whether they were ancient customs of the latter 
cannot be ascertained, unless we ha^ more incontestable records of 
its early jurisprudence. For the Great Customary of Normandy is a 
compilation as late as the reign of Richard Goeur de Lion, when the 
laws ^ England might have passed into a country so long and inti- 
mately connected with it. But there appears reason to think, that the 
seizure of the lands in wardship, the selling of the heiress in marriage, 
were originally deemed rather acts of violence than conformable to 
law. For Henry I/s* charter expressly promises, that the mother, 
or next of kin, shall have the custody of the lands as well as person 
of the heir (1). And as the charter of Henry II. refers to and con- 
firms that of his grandfather, it seems to follow, that what is called 
guardianship in chivalry had not yet been established. At least it is 
not till the assize of Glarendon, confirmed at Northampton in ii76(2), 
that the custody of the heir is clearly reserved to the lord. With 
respect to the right of consenting to the marriage of a female vassal, 
it seems to have been, as I have elsewhere observed, pretty general 
in feudal tenures. But the sale of her person in marriage, or the 
exaction of a sum of money in lieu of the scandalous tyranny, was 
only the law of England, and was not perhaps fully authorized as such 
till the statute of M erton in 1256. 

Oneinnovation made by William upon the feudal law is very deserv- 
ing of attention. By the leading principle of feuds, an oath of fealty 
was due from the vassal to the lord of whom he immediately held 
his land, and to no other. The king of France, long after this period, 
had no feudal and scarcely any royal a^uthority over the tenants o^his 
own vassals. But William received at Salisbury, in 1085, the fealty 
of all landholders in England, both those who held in chief, and their 
tenants (3); thus breaking in upon the feudal compact in its most es- 
sential attribute, the exclusive dependence of a vassal upon his lord. 
And this may be reckoned among the several causes which prevented 
the continental notions of independence upon the crown from ever 
taking root among the. English aristocracy. 

preflerratioa of fhc bcst mcasurc of William was the establishment of 
pubucpeace. public pcacc. Hc permitted no rapine but his own. 
The feuds of private revenge, the lawlessness of robbery, were re- 
pressed. A gill loaded with gold, if we believe some ancient writers, 
might have passed safely through the kingdom (4). But this was the 
tranquillity of an imperious and vigilant despotism, the degree of which 
may be measured by^ these effects, in which no improvement of civi- 

H) Terra et lib^rorum custos erit slve uxor, site omit ooe other circumstsnce, apparently praise- 
alias proploqaorum, qui Justus esse debebtt; et worthy, vi^lch Ordertcusmentioiis of William, that 
prflBClplo at barooes mel similiter se cootiueant he tried to learn English, In order to render Justice 
ergk Alios vel fillas vel nxores homlnum n^eorum. by understanding every man*s complaint, but failed 
Leges Anglo-Sazonica), p. 234. on account of his advanced age. p. 520. This was 

(2) Idem, p. 330. in the early part of his reign, before the reluctance 

(3) Chron. Saxon, p. 187. of the English to submit had exasperated bis dlqH>- 
14) Idem, p. 490. M. Paris, p. 10. I will not sltlon. 
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Iization had aay share. There is assuredly nothing to wonder at in 
the detestation with which the English long regarded the memory 
of this tyrant (1). Some advantages undoubtedly, in the course of 
human affairs, eventually sprang from the Norman conquest. The 
invaders, though without perhaps any intrinsic superiority in social 
virtues over the native English, degraded and barbarous as these are 
represented to us, had at least that exterior polish of courteous and 
chivalric manners, and that taste for refinement and magnificence, 
which serve to elevate a people from mere savage rudeness. Their 
building[s, sacred as well as domestic, became more substantial and 
elegant. The learning of the clergy, the only claiss to whom that 
^word could at all be applicable, became infinitely more respectable in 
a short time after the conquest. • And though this may by some be 
ascribed to the general improvements of Europe in that point during 
the twelfth century, yet I think it was partly owing to the more free 
intercourse with France and the closer dependence upon Rome which 
that revolution produced; This circumstance was, however, of no 
great moment to the English of those times, whose ha^^iness could 
hardly be affected by the theological reputation of Lanfranc and An- 
selm. Perhaps the chief benefit which the natives of that generation 
derived from the government of William and his successors, next to 
that of a more vigilant police, was the security they found from inva- 
sion on the side of Denmark arfd Norway. The high reputation of 
the Conqueror and his sons, with the regular organization of a feudal 
militia, deterred those predatory armies, which had brought such re- 
peated calamity on England in former times. 

The system of feudal policy, though derived to En- 
gland from a French source, bore a very different appear- twwn^tSTeJdTi 
ance in the two countries. France, for about two cen- JJ" pr^^***"*** 
turies after the house of Capet had usurped the throne of 
Charlemagne's posterity^ could hardly be deemed a regular confede- 
racy, much less an entire monarchy. But in England, a govern- 
meint, feudal indeed in its form, but arbitrary in its exercise, not only 
mai^ntained subordination, but almost extinguished liberty. Several 
causes seem to have conspired towards this radical difference. In 
the first place, a kingdom, comparatively small, is much more easily 
kept under controul than one of vast extent. And the fiefs of 
, Anglo-Norman barons after the conquest were far less considerable, 
even relatively to the size of the two countries, than those of France. 
The earl of Chester hekl, indeed, almost all that county (2) ; the earl 
of Shrewsbury nearly the whole of Salop. But these domains bore 

H) ^. Halmsb. Pr«f. ad 1. til. the house of Moatgomery, it acquired all the coon- 
(2) This was, upon the wbqie, more like a great try between the Mersey and Rlbble. Several eminent 
Frencb flef than any English earltfom. Hugh de men Inherited the earldom ; but upon the death of 
Abrlncis, nephew of William L, had barons of his the mosl distinguished, Ranulf, In 1232, It fell Into a 
own, one of w bom held forty-six and another thirty female line, and soon escheated to the crown. Dug- 
manors. Chester was first caUed a county palatine dale's Baronage, p. 45. Lyttleton*s Henry II. vol. 11. 
under Qenry II. ; but it preTlously i>osse88ed all re- p. 218. 
galtan rights of Jurisdiction. After the forfeitures of 
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tto oomparkon with the dukedom of Guienne, or the county of Tou- 
louse. In general) the loi*dships of Williani's barons, irhether this 
were owing to policy or accident, were exceedingly dispersed. Ro- 
bert, earl of Horetou, for example, the most richly endowed of his 
followers, enjoyed 248 manors in C!ornw2dU t(4 in Sussex, 196 in 
Yorkshire, 9d in Northamptonshire, besides many in other coun- 
ties (i)^ Estates so disjoin^!, however immense in their aggregate, 
were ill calculated for supporting a rebellion. It is observed by Ma- 
dox, that the knighCs fees of dmost every barony were scattered 
over various counties. 

In the next place, these baronial fiefs were hdd under an actual 
derivation from the crown. The great vassals of Erance had usurp- 
ed their dominions before the accession of Hugh Capet, and barely 
submitted to his nominal sovereignty. They never intended to yield 
the feu4al tributes of relief and aid, nor did^some of them even ac- 
knowledge the supremacy of his royal jurisdiction. But the Conqueror 
and his successors imposed what conditions they would upon a set 
of barons who owed aU to their grants; and ^s mankind's notions of 
right are generally founded upon prescription, these peers grew ac- 
customed to endure many burthens, reluctantly indeed, but without 
that feeling of injury which would have resisted an attempt to impose 
them upon the vassals of the French crown. For the same reasons, 
the barons of England were regularly summoned to the great coun- 
cil, and by their attendance in it, and concurrence in the measures 
which were there resolved upon, a compactness and unity of interest 
was given to the monarchy which was entirely wanting in that of 
France. But above all, the paramount authority of the king's court, 
and those excellent Saxon tribunals of the county and hundred, kept 
within very narrow limits that great support of the feudal aristocracy, 
the right of territorial jurisdiction. Except in the counties palatine, 
the feudal courts possessed a very trifling degree of jurisdictipn over 
civil, and not a very extensive one over criminal causes. 
Hatred of English Wc may add to the circumstances that rendered the 
to NuroMii*. crown powerful during the first century after the con- 
quest^ an extreme antipathy of the native English towards their in- 
vaders. Both William Rufus and Henry I. made use of the former 
to strengthen themselves against the attempts of their brother Robert; 
though they forgot their promises to the English after attaining their, 
object (2). A fact, mentioned by Ordericus Viialis, illustrates the 
advantage which the government found, in this national animosity. 
During the siege of Bridgenorth, a town belonging to Robert de Be- 
lesme, one of the most turbulent and powerful of the Norman ba- 
rons, by Henry 1. in H02, the rest of the nobility deUberated toge- 
ther, and came to the conchision, that if the king could expel so 
distinguished a subject, he would ^e able to treat them all as his ser- 

(4) Dugdale's Baronage, p. 25. (2) W. Malmsbary, p. 420. et 456. R. HoTeden, 

p. 464 . Cbron. Saxon . p. 494. 



Its exactions. 
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▼ants. They endeavoured therefore to bring about a treaty ; but the 
English part of Henry's arroy^ hating Robert de Belesme as a Nor- 
man, urged the king to proceed with the sieges which he did, and 
took the castle (1). 

Unrestrained, therefore, comparatively speaking, by -^^^ ^^^^ 
the aristocratic principles which influenced other feudal iformtn goveriH 
countries, the administration acquired a tone of rigour °°^** 
and arbitrariness under William the Conqueror, which, though some- 
times perhaps a little mitigated, did not c^se during a c^tury and 
a half. For the first three reigns we must have recourse to histo- 
rians; whose language, though vague, and perhaps exaggerated, is 
too uniform and impressive to leave a doubt of the tyrannical cha- 
racter of the government. The intolerable exactions of tribute, the 
rapine of purveyance, the iniquity of royal courts, are continually in 
their mouths. ** God sees the wretched people," says the Saxon 
Chronicler, ** most unjusdy oppressed; first they are despoiled of 
their possessions, tl^en butchered. This was a grievous year (1124). 
Whoever had any property, lost it by heavy taxes and unjust de- 
crees (2)." The same ancient chronicle, which appears to have be^ 
continued from time to time in the abbey of Peterborough, fre- 
quently utters sinlilar notes of lamentation. 

From the reign of Stephen, the miseries of which 
are not to my immediate purpose, so far as they pro- 
ceeded from anarchy and intestine war (5), we are able to trace the 
character of govemmept by existing records (4). These, digested 
by the industrious Madox into his History of the Exchequer, give us 
for more insight into the spirit of the constitution, if we may use 
such a word, than all our monkish chronicles. It was not a san- 
guinary despotism. Henry 11. was a prince of remarkable cle- 
mency ; and none of the Conqueror's successors were as grossly 
tyrannical as himself. But the system of rapacious extortion from 
their subjects prevailed to a degree Which we should rather expect 
to find among eastern slaves, Uian that high-spirited race of Nor- 
mandy, whose renown then filled Europe and Asia. The right of 
wardship was abused by selling the heir and his land to the highest 
bidder. That of marriage was carried to a still grosser excess. The 
kings of France indeed claimed the prerogative of forbidding the 
marriage of their vassals' daughters to such persons as they thought 

(4) Do Ctiesne, Script. Norman, p. 807. mtteir greater erib. If two or three men were seen 

(2) ChroD. Saion. p. 228. Non fadli potest narrarl riding ap to a town, all-ltfl Inhabitants left It, taking 
mls«rla, says Roger de Doveden, quam snatlnuit lllo them for plunderers. And this lasted, growing worse 
tempore | drc. ann. Ufa. | terra Angloram propter and worse, throughout Stephen*s reign. Men said 
regias ezactiones. p. 470. (^nly, that Christ and his saints were asleep.** 

(3) Th« f oIlowlDg simple picture of that reign flrom p. 239. 

the Saxon Chronicle may be worth Inserting. '*The (4) The earliest record In the Plpe-offloa is that 

nobles and bishops built castles, and filled them with which Madox, in conformity to the usage of others, 

devlllsb and wicked men, and oppressed the people, cites by the name .of Magnum Rotolum qnlnto Sto- 

cm^y torturing men for their money. They im- phanl. But in a particular dissertation subjoined to 

posed taxes upon towns, and wlien they had exhaust- his History of the Exchequer, 1m indlnes, though 

edtberaofererything, set them on fire. Toumlglit not dectslrely, to refw this record to the reign of 

travel a day, and not ftnd one man llTlng in a town, - Henry I. 
nor any land In coltlTatlon. Nerer did the country 
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unfriendly or dangerous to themselves ; but I am not aware that 
they ever compelled them to marry^ much less that they turned this 
attribute of sovereignty into 'a means of revenue. But in £ngland» 
wolnen, and even men, simply as tenants in chief, and not as wards, 
fined to the ci*own for leave to marry whom they would, or not to 
be compelled to marry any other (4). Towns not only fined for 
original grants of franchises, but for repeated corifirmations. The 
Jews paid exorbitant suras for every common right of mankind, for 
protection, for justice. In return, they were sustained against their 
Christian debtors in demands of usury, which superstition and 
tyranny rendered enormous (2). Men fined for the king's good- 
will; or that he would remit his anger; or to have his mediation 
with their Adversaries. Many fines seem as it were imposed in sport, 
if we look to the cause ; though their extent, and the solemnity with 
which they were recorded, prove the humour to have been dif- 
ferently relished by the two parties. Thus the bishop of Winchester 
paid a ton of good w ine for not reminding the king (John) to give a 
girdle to the countess of Albemarle ; and Robert de Vaux five best 
palfreys, that the same king might hold his peace about Heni^ Pinel's 
wife. Another paid four marks for leave to eat (pro licenti^ come- 
dendi). But of ail the abuses whi(^h deformed the Anglo-Norman 
government, none was so flagitious as the sale of judicial redress. 
The king, we are often told, is the fountain of jastice; but in those 
ages, it was one which gold alone could unseal. Men fined to have 
right done them ; to sue in a certain court ; to implead a certain 
person; to have restitution of land which they had recovered at 
law (5). From the sale of that justice which every citizen has a right 
to demand, it was an easy transition to withhold or deny it. Fines 
were received for the king's help against the adverse suitor ; that is, 
for perversion of justice, or for delay. Somedimes they were paid 
by opposite parties, and, of course, for opposite ends. These were 
called .counter-fines ; but the money was, sometimes, or as Lord 
Lyttleton thinks, invariably, returned to the unsuccessful suitor (4). 
General taxes Amoug a pcoplc imperfectly civilized, the most out- 
rageous injustice towards individuals may pass without 
the slightest notice, while in matters affecting the community, the 
powers of government are exceedingly controuled. It becomes there- 
fore an important question, what prerogative these Norman kings 
were used to exercise in raising money, and in general legislation. 
By the prevailing feudal customs, the lord was entitled to demand a 
pecuniary aid of his vassals in certain cases. These were, in En- 
gland, to make his eldest son a knight, to marry his eldest daughter, 
and to ransom himself from captivity. Accordingly, when such 
circumstances occurred, aids were levied by the crown upon its te- 

(4 ) Madox, c. 10. are well selected from Madox by Home, Appendix II. : 

^ Idem, c 7. upon which account I hare gone less into detail than 

(3) Id., c. 42 and 43. would otherwise hare been neceasarr. 

(4) The most opposite Instances of these exactions 
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nants, at Ihe rate of a mark or a pound for every knight*s fee (1). 
These aids, being strictly due in the prescribed cases, wercf taken 
without requiring the consent of parliament. Escuage, which was 
a commutation for the personal. service of military tenants in war, 
having rather the appearance of an indulgence than an imposition^ 
might reasonably be levied by the king (2). It waa not till the charter 
of John that escuage became a parliamentary assessment ; the cus- 
tom of commuting service having then grown general, and the rate 
of commutation being variable. . * 

None but military tenants could be liable for escuage (3); but the 
inferior subjects of the crown were oppressed iy tallages. ; The de* 
mesne lands of the king and all royal towns were liable to tallage ; 
an imposition far more rigorous and irregular than those which f^il 
upon the gentry. Tallages were continually raised upon different 
towns during all the Norman reigns, without the consent of parlia- 
ment, which neither represented them nor cared for their interests. 
The itinerant justices in their circuit usually set this tax. Sometimes 
the tallage was assessed in gross upon a town, and collected by the 
bftrgesses : sometimes individuaHy at the judgment of the justices. 
There was an appeal from an excessive assessment to the barons of 
the exchequer. Inferior lords might tallage their own tenants and 
demesne towns, though not, it seems, without the king s permis- 
sion (4). Customs upon the import and export of merchandize, of 
which the prisage of wine, that is, a right of taking two casks out of 
each vessel, seems the most:tnaterial, were immemorially exacted by 
the crown. There is no appearance that these originated with par- 
liament (5). Another tax, exiehding to all the lands of the kingdom, 
was Danegeld, the ship-money of those times. This name had been 
originally given to the tax imposed under Ethelredll., in order to 
raise a tribute exacted by the Panes. It was afterwards applied to 
a pernmnent contribution for the public defence against the same 
enemies. But after the conquest this tax is said to have been only 
occasionally required ; and the latest instance on record of its pay- 
ment is in the 20ih of Henry II. Its imposition appears to have been 
at the kings discretion (6). 

The right of general legislation was undoubtedly "placed Right or legisia. 
in the king, conjointly with hi^ great conncil (7), or, if "<»• 

(1} The reaionuble aid was flxed by the 'statute of carlo ad flnem. . Madox, Dtst. Excbequer, p. 25. (edit* 

Westminster, 3 Edw. I. c. 36., at tt^eoty shillings la folio.) 

for every tmlgbts fee, and as muct) for every 20/. va- (3) The tenant tn capite vvas entitled to be re-lm- 

lue ofland.beld by socage. The aid pour Taire tltz bursed v»hat would have been bis escuage by bis 

chevalier might be raised, when he entered into his vassals even ir he performed personal service. Ma- 

flfleenth year; pour flite marler, when she reached d6x, c. 16. 

the age of seven. (^| For the important subject of tallages, see Ma- 

1^ Fit Interdum, ui Immlnente vcl Insurgente In dox, c. 17. 

regnum hostlum machinatioDe, decernat rex de sin- (5) Madox, c. 18. Hale's Treatise on the Customs 

gulfs feodis mliitum summam allquam solvl, mar- in Hargrove's Tracts, vol. i. p. tl6. 

cam scillret, vel Hbram unam ; und^ miilltbus sti- (6) Hear., Uantingdon, L v. p. 205. DIalogus de 

pendiaveldonatlvasuccedant. MavuItenln^prlDccps Scaccario, c. it. Madox, c. 17. Lytlletou's Oenry II. 

stipendlarlos qu&m domestlces belUcls exponere ca- vol. 11. p. 170. 

slbos. Haac Itaqoe summa, quia nomine sculorum (7) Gianvli, Prologus ad Tr^ctatum de Consuetude 
solvitor, scutagium noreinatur. DIalogus de Scae^ 

II. 3 
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the expression be thought more proper, wilh their advice. So little 
opposition M^as foi^nd in these assemblies by the early Normsm kings,^ 
t^t they gratified their own love of pomp, as well as the pride of 
their barons, by consulting them in every important bu»ne.ss. But 
the limits of legislative power were extremely indefinite. New laws, 
like new taxes, affecting the community, required the sanction oJF 
that assembly which was supposed to represent it ; but there was no 
security for individuals against acts of prerogative, which we should 
justly consider as most tyrannical. Henry U., the best of these mo- 
narchs, banished from England the relaticms and friends of Becket, 
to the number of four hundred. At another time, he sent over from 
Nortnandy an injunction that all the kindred of those who obeyed a 
papal interdict shouki be banished, and their estates confiscated (1). 
lawsandchar- ^^ statutcs of thosc reigus do not exhibit to us many 
tert of Norman provisions Calculated to maintain public liberty on a 
^'"^''' broad and general foundation. And although the laws 

then enacted have not all been preserved, yet it is unlikdy that any 
of an extensively remedial nature should have left no trace of their 
existence. We find, however, what has sometimes been called the 
Magna Gharta of William the Conqueror, preserved in Roger de 
Hoveden*s collection of his laws. We wiH, enjoin, ^nd grant, says 
the king, that all freemen of our kingdom shsdl enjoy their lands in 
peace, free from all tallage, and from every unjust exaction, so that 
nothing but their service lawfully due to us shall be demanded ^at 
their hands (2). The laws of the Conqueror found in Hoveden are 
wholly different from those in Ingolfus, and are suspected not to 
have escaped considerable interpolation (5). It is remarkable that 
no reference is made to this concession of William the Conqueror in 
any subsequent charter. However it seems to comprehend only the 
feudal tenants of the crown. Nor, does the charter of Henry I., 
though so much celebrated, containVany thing specially expressed 
but a remission of unreasonable relief^i^ wardships, and other feudal 
burthens (4). It proceeds however to declare that he gives his sub- 
jects the laws of Edward the Confessor, with the emendations made 
by his father with consent of his barons (5); The charter of Steph^ 

r 

(1) Boreden, p. m. Lyttteton, vol Jl. p. 530. The exactfone Idjustfl, et ab onml fallagto, Ka qoM nihU 
latter says that thia edict mast bare been framed by ab Us exigatar vel capiatur,.Qlsl serrlllum saam U- 
tbe king with the advice and assent of bis council, berum, qnod de Jure nobis facere debent et facere 
Bat U be means his great council. 1 cannot soppose tenentur ; et proiit statntum est Us, et 1111$ h nobis 
thai all the barons and tenants in capite could baTo datum et concessum Jure bspreditario in perpetaum 
been doly summoned to a council hc4d beyond seas, per commune conclltam totiusregni nostri praedtctl. 
S«ine English bardas might doM>tte88 have been with id) SeIden,adBadmerura. Body ( Treatise^n Coa- 
tbe king, as at Terneoii In lt76, where a mixed as- vocations, p.24i9. ) Infers from the words of Hoveden, 
sembiy of English and French enacted laws ft>r both that thef were altered fk-om the French original by 
coontFl^. Benedict. Abbas apod HfWM. Soatf^ortii- Glanvii. 

amptou In 1165, several Norman barons, voted ;'nor (4) Wllkins, p. 234. 

to any notice taken of this as Irregular. FitzSt^ben, ^5) A great Impression Is said to ba^e'been wMb 

Ibid. So unfixed, or rather unformed, were all con- on the barons confederated against John, by the pro- 

ftitatlunal principles. duction of Eeury I.'s charter, whereof they bad been 

(2) Voiumus etiam ac flrmlter praectpimus et con- Ignorant. Matt. Paris, p. 212. But this could hardly 
cedimus, ut omnesliberi homines totius monarchte have been the existing charter, for reeions idledged 
prodicti regal nostri hobeant et teneant t^ras suas by Blackstone. Introdtactlon to Magna Charta, p. 6. 
et poaseiBlonw suas heok, et in pace, iiberd ab omni 
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not only confirms thai of his predeceBsor^ but adds, in fuller terms 
than Henry had used, an express concession of the la>ys and customs 
of Edward (1). Henry 11. is silent about these, although he repeats 
the confirinaiion of his grandfather's chartei* (2). The people bow- 
ever had begun to look back to a more ancient standard of law. The 
Norman conquest^ and all that ensited upon it, had endeared the 
memory of their Saxon government. Its disorders were forgotten, 
or, rather, were less odious to a rude nation, than the coercive jus- 
tice by which tKey were afterwards restrained (3). Hence it became 
the favourite cry to demand the laws of Edward the Confessor; and 
the Normans themselves, as they grew dissatisfied with th^ royal 
administrationvfell into these English sentiments (4). But what these 
lawswere,^or niore properly perhaps, these customs subsisting in the 
C!oafe$sor's age, was not very distinctly understood (S). So far how- 
ever was clear, that the rigorous feudal servitudes, the weighty tri- 
butes upon poorer freemen, had never prevailed before the conquest. 
In claiming the laws of Edward the Confessor, Our ancestors meant 
but the redress of grievances which tradition told them hdd not 
always existed. 

It is highly probable, independently of the evidence ^^^^ j ,^ 
supplied by the charters of Henry I. and bis two suoces- ctoncuMor*3|Mi8- 
sors, that a sense of oppression had long been stimulat- ^^ ^^ **'^°'' 
ing the sub}.ects of so arbitrary a g[Overnmeiit, before thety gave any 
demonstrations of it sufficiently palpable to find a place m history. 
But there are certainly no instances of rebellion, or even, as far as 
we know, of a constitutional resistance in parliament, down to the 
reign of Richard I, The revolt of the earls of Leicester and Nor- 
folk against Henry U., whidi endangered his throne and comprehend- 
ed his children with a lai^e part or his barons, appears not to have 
been founded even upon the pretext of public grievances^ tinder 
Richard I., something more of a national spirit began to shew itself. 
For the king having left his dtaticellor William Longchamp joint rcs 
gent and justiciary with the bishop of Durham during his crusade, 
the foolish insolence of the former, who excluded bis co-adjutor from 
any share in the administration, provoked every one of the nobility. 
A convention of these, the king's brother placing hhnself at their 

H) WllUns, Legfs Anglo-Saxon, p. 310. Eapropter pend qulcunqae sic bodi^ occisiM rqiiBrl- 

(3) Id. p. 318. tor, at murdrum punltar, exceptis his qulbtiff certa 

1^ The Saxon Qbrofticler complatfls of a wlttena- f ant at dixiroiia serTllls condltkuiis Indicia, p. 26^ 

gonot, as he calls it, or assizes, held at Leicester In (5) Non qaas tuttt, sed quasohservaverit, says yfll- 

If 24, where forty-foor thieves mere hanged, a greater Ham or Malmsbary, concerning th6 Confessor^^ws. 

namher than was ever before known ; lt~ was said Those bearing his name In Lambard and WiU^ins are 

tbit many safVered unjustly, p. 228. evidently sparioas, though It may not be easy to fix 

(41 The distinction between the two nations was upon the time wheh thby w^refoti^. Iti6s4 foMld 

pretty well obliterated at the end of Henry II/s reign, In Ingulfn , in the French language, are genuine, 

as we learn from the Dialogue on fbe Exchequer, andv^erc^coBflrmedbyVrilllin&theGtfD^uei'or. Nei- 

tben written ; Jam cohabltaallbus Anglkls et Kor- tber of these collections, however, can be thought to 

nannfs, et alterutrOm oxores duc^ntlbus vel ouben- have any relation to the civil liberty of the subject, 

tibus. He pevmistflB sun4 naliones„ ut vix dlscerni It has been deemed more rational to suppose, that 

poaslt hodl^, de llberla ioqoor, quis AngliCus, quls these iongio^s for Edward's laws were rather meant 

NertnannussH genere; exceptis dhutaxat ascriptitfls for a mild admlnistratioB of goverument, free from 

q«l TlUanI dicttutiir, qolbns non est Hberum obstati- aojnsf NormaH innotatlohs, than any wrllteu an4 

tlbofl domtiite mU ^ rat Matos eondttfone discedere . deflnlttve system. 
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head, passed a sentence of rernqyal and banishment upon the chan- 
cellor. Though there might be reason to conceive that this would 
not be unpleasing to the king, who was already apprised how much 
Longchamp had abused his trust, it was a remarkable assumption of 
power by that assembly, and the earliest authority for a leading prin- 
ciple of our constitution, the responsibility of ministers to parlia- 
ment. 

In the succeeding reimi of John, all the rapacious 

Maffaa Charts. . . V t^t ■ • i 

exactions usual to these Norman kmgs were not only 
redoubled, but mingled with other outrages of tymnny still more 
intolerable (1). These too were to be endured at the hands of a 
prince utterly contemptible for his folly and cowaitlice. One is sur- 
prised at the forbearance displayed by the barons, till they took 
arms at length in that confederacy which ended in establishing the 
Great Charter of Liberties. As this was the first effort towards a 
legal government, so is it beyond comparison the most important 
event in our history, except that Revolution without which its 
benefits would rapidly have been annihilated. The constitution of 
England has indeed no single dale from which its duration is to be 
reckoned. The institutions of positive law, the far more important 
changes which time has wrought in the order of society dunng 
six hundred years subsequent to the Great Charter, have undoubt- 
edly lessened its direct application to our present circumstances. 
But it is still the key-stone of English liberty. All that has since 
been obtained is little more than as confirmation or commentary ; and 
if every subsequent law were to be swept away, there would still 
remain the bold features that distinguish a free from a despotic mo- 
narchy. It has been lately the fsishion to depreciate the value of 
Magna Charta, as if it had Sprung from the private ambition of a few 
selfish barons, and redressed only some feudal abuses. It is indeed 
of little importance by what motives those who obtained it were 
guided. The real characters of men most distinguished in the trans- 
actions of that time are not easily determined at present. Yet if we 
bring these ungrateful suspicions to the test, they prove destitute of 
alt reasonable foundation. An equal distribution of civil rights to 
all classes of freemen forms the peculiar beauty of the charter. In 
this just solicitude for the people, and in the moderation which in- 
fringed upon no essential prerogative of the monarchy, we may per- 
ceive a liberality and patriotism very unlike the selfishness which is 
sometimes rashly imputed to these ancient barons. And, as far as 
we are guided by historical testimony, two great men, the pillars 
of our church and state, may be considered as entitled beyond the 
rest to the glory of this monument; Stephen Langton, archbisliop of 
Canterbury, and William, earl of Pembroke. To then* temperate 

(1) lu 1207, John took a seventh of the moveablefl ed: 1684. Bot hl« Insults upon the ndbiltty in de- 
or lay and spiritual persons, cunctUmurmurantlhus, baoching their wives and daughters were, as usual- 
bcd cootradloere noo aodentlbus. Matt. Paris, p. 186, ly happens, the most exasperating provocation. 
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zeal for a legal governmeut, England was indebted during that cri- 
tical period for the two greatest blessings that patriotic statesmen 
could confer ; the establishment of civil liberty upon an immoveable 
basis> and the preservation of naiiona( independence under the an- 
cient line of sovereigns, which rasher men were about to exchange 
for the dominion of France. 

By the Magna Gharta of John, reliefs were Umited to a certain 
sum, according to the rank of the tenant, the waste committed by 
guardians in chivalry restrained, the disparagement in matrimony of 
female wards forbidden, and widows secured from compulsory mar- 
riage. These regulations, extending to the sub-vassals of the crown, 
redressed the worst grievances of every military tenant in England. 
The franchises of the city of London and of all towns and boroughs 
were declared inviolable. The freedom olF commerce was guaranteed 
to alien merchants. The court of Common Pleas, instead of follow- 
ing the king's person, was fixed at Westminster. The tyranny exer- 
cised in the neighbourhood of royal forests met with some check, 
which was further enforced by the Charter of Forests under Hen- 
ry HI. 

But the essential clauses of Magna Charta are those which protect 
ihe personal liberty and property of all freemen, by giving security 
from arbitrary imprisonment and arbitrary spoliation. '*' No freeman 
(says the 29lh chapter of Henry lll/s charter, which, as the existing 
law, I quote in preference to that of John, the variations not being 
very material) shall be taken or imprisoned, or be disseised of his 
freehold, or liberties, or free customs, or be outlawed, or exiled, or 
any otherwise destroyed ;, nor will we pass upon him, nor send upon 
him, but by lawful judgment of his peers, or by the law of the land (1 ). 
We will sell to no man, we will not deny, or delay to any man jus- 
tice or right. " It is obvious that these words, interpreted by any 
honest court of law, convey an ample security for the two main rights 
of civil society. From the aera, therefore, of King John's charter, 
it must have been a, clear principle of our constitution, that no man 
can be detained in prison without trial. Whether courts of justice 
framed the writ of Habeas Corpus in conformity to the spirit of this 
clause, or found it already in their register, it became from that aera 
th^ right of every subject to demand it. That writ, rendered more 
actively remedial by the statute of Charles II., but founded upon the 
broad basis of Magna Charta, is th^ principal bulwark of English U- 
berty ; and if ever temporary circumstances, or the doubtful plea of 

(<) Nisi per legale Judicium parlDm suorum, vel town^lerk's ofBce In London, called Liber Cmta- 
per legem terre. Several explaoallons bave been mariim et Regum antlqaorum, a varloas^ reading, 
offered of the aiternatWe clause ; which some have et per legem terra, occurs. Blackstooe's Charters, 
referred to Judgment by default or demurrer ; p. 42. And the word vel Is so frequently used Cor 
others to the process of attachment for contempt, et^ that 1 am not wholly tree from a suspicion. 
Certainly there are many legal procedures ^ides that it was so intended in this place. The meaning, 
trial by Jury, through which a parly's goods or will be, that no person shall be disseised, etc. ex- 
person may be taken. But one may doubt Whether cept upon a lawful cause of action or Indictment 
these wercf in contemplation of the framers of Alag- fonnd by the verdict of a Jury. This really seems 
n* charta. In an entry of the charter of 42i7 by a as good as any of the dlsjuoctlve Interpretations ; 
contemporary hand, preserved in a book In the but 1 do not offer it with much confldence. 
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poHlkal necessity, shall lead men to look on its denial with apathy, 
the most distinguishing characteristic of our constitution will be ef- 
faced. 

As the clause recited above protects the subject from any absolute 
spoliation of his freehold rights, so others restrain the excessive amerce- 
ments which had an almost equally rumous operation. The mag- 
nitude of his offence, by the i4th clause of Henry IIL's charter, 
must be the measure of his fine; and in every case the contenenient 
(a word expressive of chattels necessary to each man's station, as the 
arms of a gentleman, the merchandize of a trader, the pbugh and 
^vaggons of a peasant) was exempted from seizure. A provision was 
made in the charter of John, that no aid or escuage should be impos- 
ed, except in the three feudal cases of aid, without consent of parlia- 
ment. And this was extended to aids paid by the city of London. 
But the clause was omitted in the three charters granted by Hen- 
ry III., though parliament seem to have acted upon it in most pan of 
his reign. It had however no reference to tallages imposed upon 
towns without their consent. Fourscore years were yet to elapse 
before the great principle of parliamentary taxation was explicitly and 
absolutely recognized. 

A law which enacts that justice shall neither be sold, denied, nor 
delayed, stamps with infamy that ffi)vernment under which it had be- 
come necessary. But from the time t)f the charter, according to 
Madox, the disgraceful perversions of right, Avhich are upon record 
in the rolls of the exchequer, became less frequent (1). 
state of thecon- f'pom this sdrsL St ucw soul was infuscd into the people 
gtitution under of England. Her liberties, at the bcst long in abeyaoce, 
Heory lu. bccamc a tangible possession, and those indefinite aspi- 

rations for the laws of Edward ih^ Confessor were changed into a 
steady regard for the Great Charter. Pass bat from the history of 
Roger de Hoveden to that of Matthew Paris, from the second Henry 
to the third, and judge whether the victorious struggle had not excit- 
ed an energy of public spirit to which the nation was beforea sti*anger. 
The strong man, in the subtiroe language of Milton, was aroused 
from sleep, and shook his invincible locks. Tyranny indeed and in- 
justice will by all historians, not absolutely servile, be noted with 
morol reprobation ; but nevfr shall we find in the English writers of 
the twelfth century that assertion of positive and national rights 
which distinguishes those of the next a||^, and particularly the monk 
of St. Alban's. Fi*om his prolix history we may collect three ma- 
terial propositions as to the state of the English constitution during 
the long reign of Henry III. ; a prince to whom the epithet of worth- 
less seems best applicable ; and who, without committing any flagrant 
crimes, was at once insincere, ijl-judging, and pusillanimous. The 
intervention of such a reign was a very fortunate circumstance for 

(I) Hl8t. of Exchequer, c. *2. 
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public liberty ; which might possibly have been crushed in its infoncy, 
if an Edward had immediately succeeded to tlie throne of John4 

i . The Great Charter was always considered as a fundamental 
law. But yet it was supposed to acquire additional security by fre« 
quent confii^mation. This it received, with some not inconsiderable 
variations, in the first, second, and ninth years of Henry's reign. The 
last of these is in our present atatute^-book, and has never received 
any alterations ; but Sir E. Coke reckons thirty-two instances wherein 
it has been solemnly ratified. Several of these were during the reign 
of Henry III., and were invariably purchased by the grant of a sub" 
sidy (i). This prudent accommodation of parliament to the circum- 
stances (if their age not only made the law itself appear more invio- 
lable, but established that correispondence between supply and redress, 
which for some cet)turies was the balance-spring <tf our constitution. 
The charter indeed was often- grossly violated by the administra- 
tion. Even Hubert de Burgh, of Whom history speaks more favour- 
ably than of Henry's later fovourites, though a faithful servant of the 
crown, seems, as is too often the case vnth such men, to have thought 
the king's honour and interest concerned in maintaining an unlimited 
prerogative (2). The government was however much worse admi- 
nistered after his fall. From the great difficulty of compelling 
the king to observe the boundaries of law, the English clergy, to 
whom we are much indebted for their zeal in behalf of liberty dur. 
ing this reign, devised means of binding his conscience, and terrifying 
his imagination by religious sanctions. The solemn excommnnica- 
trou, accompanied with the most awful threats, pronounced against 
the violators of Magna Gharta, is well known from our cominon his- 
tories. The king vvas a party to this ceremony, and swore to ob- 
serve the charter. But Henry III., though a very devout person, 
had his own notions as to the validity of an oath that affected his 
power, and indeed passed his life in a series of perjuries. Accord* 
ing to the creed of that age, a papal dispensation might annul any 
prior engagement ; and he was generally on sufficiently good terms 
with Rome 'to obtain such an indulgence^ 

2. Though the prohibition of levying aids oi*-escuages without con- 
sent of parliament had been omitted in all Henry's charters, an omis- 
sion for which we cannot assign any other motive than the disposition 
of his ministers to get rid of that restriction, yet neither one nor the 
other seems in fact to have been exacted at discretion throughout his 
reign. On the contrary, the barons frequently refused the aids, or 
rather subsidies, which his prodigality was always demanding. In- 
deed it would probably have been impossible for the king, however 
frugal, stripped as he was of so many lucrative though oppressive 
prerogatives by the Great Charter, to support the expenditure of 
government from his own lesources. Tallages on his demesnes, and 
especially on the rich and ill*affected city of L(mdon, he imposed 

M) Matt. ParH, p. 272. t2) M. Parts, p. »l. 
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wilhout scruple ; but it does not appear that be ever pretended to a 
right of general taxation. We may therefore take it for granted, 
that the clause in John's charter, though not expressly renewed, was 
still considered as of binding force. The king was often put to great 
inconvenience by the refusal of supply ; and at one time was t*educed 
to sell his plate and jewels, which the citicens of London buymg, he 
was provoked to exclaim with envious spite against their riches, which 
he had not been able to exhaust (i). 

3. The power of granting money must of course imfly the power 
of ^vithholdittg it; yet this bas sometimes been little more than a no* 
minal privilege. But in this reign the English parliament exercised 
their rigUt of refusal, oi*, what was much better, of conditional as- 
sent. Great discontent was expressed at the demand of a subsidy 
in 1237; and the king ailedging that he had expended a great deal of 
money on his sister's marriage with the emperor, and also upon his 
own, the barons answered, that he bad not taken their advice in those 
affairs, nor ought they to shaie the punishment of acts of impru- 
dence they had not conmiitted (2). In 1241, a subsidy having been 
demanded for the war in Poitou, the barons drew up a remonstrance, 
enumerating all the grants they had made on former occasions, but 
always on condition that the imposition should not be turned into pre- 
cedent. Their last subsidy, it appears, had been paid into the hands 
of four barons, who were to expend it at their discretion for the be- 
nefit of the king and kingdom (3) ; an early instance of parliamentary 
controul over public expenditure. On a similar demand in 1244, the 
king was answered by complaints against the violation of the charter, 
the waste of former subsidies, and the mal-administration of his ser- 
vants (4). Finally the barons positively refused any money ; and he 
extorted 1500 marks from the city of London. $ome years after- 
wards they declared their readiness to burthen themselves more than 
ever, if they could secure the observance of the charier ; and re- 
quested that the Justiciary, Chancellor, and Treasurer might be ap- 
pointed with consent of parliament, according, as they asserted, to 
ancient custom, and might hold their offices during good be- 
haviour (5). » 

Forty years of mutual dissatisfaction had elapsed, when a signal 



HI- M. Paris, p. 650. (ios regul ordinante conseHSu et go&sIIIo. p. 266. 

(2) Qu6d bscc omaia sloe cousillo fldeHum suo- Accordingly, the biog demanding tbe great seal 
mm Decerat, nee debuerunt esse pcenoe partidpes, from hloi in 1236, be refused to glre it up, alledg- 
qui ftierant 6 culpd Immunes. p. 367. Ing tbat ba?lng rec^ved it In tbe general council of 

(3) Id. p. 515. tbe kingdom, be could not resign It without the 

(4) Id. d. 563. S72. Mattbew Parls's language is same autborHy. p. 363. And tbe parliament of 1248 
particularly uncourtly : rex cilm inbtanli^sim^, ne complained tbat tbe king bad. not followed tbe 
dlcam Impudentlssimd, auxlUum pecunlare ab lis steps of bis predecessors In app(rfnt|ng tbese three 
Itertim postulacet. totles Iffisl et lllusl, contradixe- great ofHcers by tbeir consent, p. 646. What bad 
runt el unaulmller et uno ore In facie. been In (act the practice of former kings, I do not 

\5) De communl cooslito regni, slcot ab antiquo know; but ft Is not likely to have been such as they 

consuetom et Justum. p. 778. Tbls was not so great represent. Henry, bowerer, bad named the arcb- 

an encroachment as It may appear. Aalpb de bishop of York to tbe regency of tbe kingdom dur- 

ISevlUe, bishop of Chichester, bad been made Chan- lug bis absence beyond sea In 1242, de consUlo om- 

cellor In 1223, assensu tolius regni ; itaque scilicet nium comilnm el baronum nostrorum et ononium 

ut non deponcretur ab ciJus slgllll custodlfi nisi to • tidciium nostrorum.-Rymcr, 1. 1, p. 400. 
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act of Henry's improvidence brought on a crisis which endangered 
bis throne. Innocent lY., out of mere animosity against the fomily 
of Frederic 11., left no means untried to raise up a competitor for the 
crown of Naples^ which Manfred had occupied. Rrchard edrl of 
Cornwall having been prudent enough to decline this speculation^ 
the pope offered to support Henry's second son, Prince Edmunds 
Tempted by such a prospect, the silly king involved himself in irre- 
trievable embarrassments by prosecuting an enterprize which could 
not possibly be advantageous to England, and upon which he entered 
without the advice of his parliament. Destitute himself of money, 
he was compelled to throw the expense of this new crusade upon the 
pope ; but the assistance of Rome was never gratuitous, and Henry 
actually pledg^ his kingdom for the money which she might expend 
in a war for her advantage and his own (1). He did not even want 
the effrontery to telt parliament in 1257, introducing his son Edmund 
as king of Sicily, that they were bound for the repaymeril of 14,000 
marks with interest. The pope had a^, in furtherance of the Nea- 
politan project,, conferred upon Henry tfaie tithes of all benefices in 
England, as well as the first-fruits of such as should be vacant (2). 
Such a copcessiou drew upon the king the implacable resentment of 
his clergy, already complaining of the cowardice or connivance that 
had during all his reign exposed them to the shameless exactions of 
Rome. , Henry had, now Indeed cause to regret his precipitancy. 
Alexander IV., the reigning pontiff, threatened him not only with a 
revocation of the grant to his son, but with an excommunication and 
general interdict, if the money advanced on his account should not be 
immediately repaid (5), and a Roman agent explained the demand to 
a parliament assembled at London. The sum required was so enor- 
mous, we are told, that it struck all the hearers with astonishment and 
horror. The nobility of the realm were indignant to think that one 
man's supine folly should thus bring them to ruin (4). Who can deny 
that measures beyond the ordinary course of the constitution were 
necessary to controul so prodigal and injudicious a sovereign ? Ac- 
cordingly, the barons insisted that twenty-four person;5 should be 
nominated, half by the king, and half by themselves, to reform the 
state of the kingdom. These were appointed on the meeting of the 
parliament at Oxford, after a prorogation. 

The seven years that followed are a revolutionary period, the events 
of which we do not find satisfactorily explained by the historians of 
the time (S). A king divested of prerogatives by his people soon 
appears even to themselves an injured party; and, as the baronial 

(1) Bymer, t. i. p. T71. « mam, at stuporem simul et borrorem in aurlbus 
\2) P. 813. generaret audteutiam. Doiait igltur nobiUtas reg- 
is) Rymer, t. i. p. 6S2. Tbts InaiupiclODS nego- nl, se unJus bomtnis Ua confaadl supinA slmpllci- 
\ tlatioo for Sicily, whjcb Is not altogether unlike that tate. M. Paris, p. 827. 
of James I. about the Spanish match, In Its folly, (5) The best account of the provisions of Oxford 
bad success, and the di&^atisractiQn it occasioned at In 1260 and the circumstances connected with them 
home, receives a good deal of Illustration from do- Is found In the Burton Annals. ST Gale, xv Scriptures 
cuments In Rymer s collectlou. p. 407. Many of these provisions were aAerwards 
W Quantitas pecunts ad lantam ascendii sum- enacted in the statute of Marlebrldge. 
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oligarchy acted with Uiat arbitrary temper which is never pardoned 
in a government that has an air of usurpation about it, the royalists 
begsm to gain ground, chiefly llirough the defection of some who had 
joined in the original limitations imposed on the crown, usually called 
the provisions of Oxford. An ambitious man, confident in his talents 
and popularity, ventured to display too marked a superiority above 
his fellows in the same cause. But neither his character, nor the 
battles of Lewes and Evesham fall strictly within the limits of a con* 
stitulional history. It is however important to observe, that, even in 
the moment of success, Henry III. did not presume to revoke smy part 
of the Great Charter. His victory had been atchieved by the arms of 
the English nobility, who had, generally speaking, concurred in the 
former measures against his government, and whose opposition to the 
eaii of Leicester's usurpation was compatible with a steady attach- 
ment to constitutional liberty (1). 

The opinions of emhaent lawyers are undoubtedly^ 
tte*°pra!^tira where legislative or judicial authorities fail, the hesi 
Bra^n ^"* evidence that can be adduced in constitutional history. 
It will therefoie be satisfactory to select a few passages 
from Bracton, himself a judge at the end of Henry Ill.'s reign, by 
whk;h the limitations of prerogative by law virill clearly appear to 
have been fully established. ^^The king," says he, *^must not be 
subject to any man, but to God and the law ; for the law makes him 
king. Let the king therefore give to the law what the law gives to 
him, dominion and power; for there is no king where will and not 
law bears rule (2)." '' The king (in another place) can do nothing on 
earth, being the minister of Grod, but what he can do by law ; nor is 
what is said (in the Pandects) any objection, that whatever the prince 
pleases shall be law ; because by the words that follow in that text it 
appears to design not any mere will of the prince, but that whicli is 
established by the advice of his counsellors, the ki^g giving bis au- 
thority, and deliberation being had upon it (3)/' This passage is 
undoubtedly a misrepresentation of the famous lex regia, which has 
ever been interpreted to convey the unlimited power of ibe people 
to iheir emperors (4). But the very circumstance of so perverted a 
gloss put upon this text is a proof that no other doctrine could be 
admitted in the law of England. In another passage, Braeton reckons 
as superior to the king, ''not only God and the law, by which he is 
made king, but bis court of earls and barons; for the former (co- 
mites) are so styled as associates (tf the king, and whoever has an 
associate, has a master (5); so that if the king were without a bridle, 
that is, the law, they ought to put a bridle upon him (6)." Several 

(1) Tbeearl ofGlocestM*, whose personal quarrel (3) L. iH. e. 0. These words are nearly copied 
wUh Montfort had overthrown the baronial- oil- ftom Glanvirs introduction to his treatise, 
garcbf, wrote to the king in V2ffl, vt proTlslooes (4) See SeM&a ad Fletam, p. lO'iG. 

Oxonlae tenerl (adat per regnam suum, et at pro- (5) This means, f suppose, that he who acts witb 
mlssa slbl apud Eresbam de facto complaret. Matt, the consent or others must be in some degree re- 
Paris, p. 850. strained by them ; but It Is III expressed. 

(2) L. I. c. S. («^ L. H. e. 46 
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Other passages in Bracton might be produoed to Uie same import; 
but these are sufficient to demonstrate the important fact^ that how- 
ever extensive or even indefinite might be the royal prerogative in 
the days of Henry III., the taw was already its superior, kself but 
made part of the law, and was incompetent to overthrow it. It is 
true, diat in this very reig^ Hhe practice of dispensing with statutes 
by a non-obstante was introduced, in imitation of 4he papal dispen- 
sations (1). But this prerogative could only be exerted within captain 
linuts, and however pernicious it may be jnstly thought, was» when 
thus understood and defined, not, strictly speaking, incompatible 
with the legislative ^verei^ty of parliament. 

Id conformity with the system of France and other ^^^^^^ ,^ ^^ 
feudal countries, there was one standing council, which 
assisted the kings of England in the collection and management of 
their revenue, the administrafion of justice to suitors, and the dispatch 
of all public business. This was styled the king*s court, and held 
in his palace, or wherever he was personally present. It was com- 
posed of the great offices; the chief justiciary (2), the chancellor, 
the constable, marshal, chamberlain, steward, and treasurer, with 
any others whom the king might appoint. Of this great court there 
was, as it seems, from the b^inning, a particular branch in whi(^ 
all matters relating to the revenue were^xclusively transacted; This, 
though composed of the same persons, yet being hel^ in a different 
part of the palace, and for different business, was distinguished from 
the king's court by the name of the exchequer; a se- The court ofw- 
paration which became complete » when civil pleas were «i>eqa*"- 
decided and judgments recorded in this second court (3). 

It is probable, that in the age next after the conquest, few causes 
in which the crown had no interest were carried before the. royal 
tribunals; every man finding a readier course of justice in the manor 
or cotinty to which he belonged (4). But, by degrees, this supreme 
jurisdictionbecame more familiar; and as it seemed less liable to par- 
ti) M. Paris, p. 7(H. agelost him, and from a record lo Madox's Hist, of 
(2) The Chief Jasticlary was tlie greatest subject Exch. c. 21^ note A, -wherein the eaxi of Pembroke 
in Eoglaod. Besides presldihg In the king's court, U named rector regis et regnf , and Habert de Bargb 
and In the exchequer, he was originally, by Tlrtue justiciary, in t24t, the archbishop of York was ap- 
of his office, the regent-ofthe kingdom during the pointed to the regency during flenry's absence In 
absence of the sovereign; which, tlU the loss of Poitou, without the tlUe of justiciary. Bymer, 4. f. 
Normandy, occurred very frequently. Writs, at p. 410. Still the offlce Was so considerable, that the 
such times, ran In his name, and mwe t^e'd by barons who met In the Oxford parliament of 1^ 
him. Madox, Hist, of Excheq. p. 16. His appoint- Insisted, that the Justiciar should be annually 
Fient upon these temporary ncoasloos was express^ chosen with their approbation. But the subse-^ 
ed, ad custodiendum loco npstro terram nostram quent successes of Henry prevented this being esta- 
Anglteetpacemregninostrf; and all persons were blished; and Edward I. discontinued the offlce 
enjoined to obey him tanquam Juslitiarlo nostro. altogether. 

Rymer, t I. p. 181. Sometimes, however, the king (3| por every thing that can be knimn about the 
Issued his own writ de (iltra mare. The flrst time Curia Regis, and especiolly this branch of It, the 
when the dignity of this offlce was impaired was at student of pur conStltuHonal history should have 
the death of John, when the justiciary, Hubert de recourse to Madox's History of th^ Exchequer 
Burgh, being besieged In Dover Castle, those who and to the DIaJogus de Scaccarlo, written In the 
proclaimed Henry HI. at Glocester, constituted the time of Henry ll. by Rlchwrd bishop of Ely, though 
«rt1 of Pembroke governor of the king and king- commonly ascribed to Gervase of Tilbury. Thl» 
dom, Hubert still retaining his ofBce. This Is er- treatise he will find subjoined to Madox's work, 
nioeously stated by Matthew Paris, who has misled (4) Omuls causa termlnetur comltatu, vel hun- 
Spelman In his Glossary ; but the truth appears dredo, vel halimoto socam habentinm. Leges 
from Hubert's answer to the articles of Charge Henry I.e. 9. 
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tiality or inliRiidation than the provincial courts, suitors grew wtliiog 
to submit to its expensiveness and inconvenience. It v^as obviously 
the interest of the king's court to give such equity and steadiness to 
its decisions as might encourage this disposition. Nothing could be 
more advantageous to the king's authority, nor, what perhaps was 
more immediately regarded, to his revenue; since a fine was always 
paid for leave to plead in his court, or to remove thither a cause 
conmienced below. But because few, comparatively speaking, could 
have recourse to so distant a tribunal as that of the king's court, and 
perhaps also on account of the attachment which the English felt to 
their ancient right of trial by the neighbouring freeholders, Henry II. 
established itinerant justices, to decide civil and criminal pleas within 
iiMtitutionofjiw- each county (I). This excellent institution is referred 

tices of assize, [jy ^jg^Q iq (j^q twenty-secoud year of that prince; but 
Madox traces it several years higher \2). We have owed to it the 
uniformity of our common law, which would otherwise have been 
split, like that of France, into a multitude of local customs; and we 
still owe to it the assurance, which is felt by the poorest and most 
remote inhabitant of England, that his right is weighed by the same 
incorrupt and acute understanding upon which the decision of the 
highest questions is reposed. The justices of assize seem originally to 
have gone their circuits annually; and as part of their duty was to 
set tallages upon royal towns, and superintend the collection of the 
revenue, we may be certain that there could be no long interval. 
This annual visitation was expressly confirmed by the twelfth section 
of Magna Ghana, which provides also, that no assize of novel dis- 
seisin, or mort d'ancestor, should be taken except in the shire where 
the lands in controversy lay. Hence this clause stood opposed on 
die one hand to the encroachments of the king's court, which might 
otherwise, by drawing pleas of land to itself, have defeated the suitor's 
right to a jury from the vicinage ; and on the other, to those of the 
feudal ai'istocracy, who hated any interference of the cro\m to chas- 
tise their violations of law, or controul their own jurisdiction. Ac- 
cordingly, while the confederacy of barons against Henry 111. w^as 
in its full power, an attempt was made to prevent the regular circuits 
of the judges (3). 
The court of Long after the separation of the exchequer from the 

c6mmou Pleas, king's court, another branch was detached for the deci- 
sion of private suits. This had its beginning, in Madox's opinion, as 
early as the reign of Richard I (4). But it was completely established 

0) Dlalogos de Scaccarfo, p. 38. factarmn veolsse. Cbron. Mc. Trivet. A.D. 4260. I 

(^ Hist, of Exchequer, c. ill. Lord lyttleton thinks forget where I found this quotation, 

that this institution may have been adopted in Iml- (4) Hist, of Exchequer, c 19. Justices of the bench 

tatlou of Louts TI. who half a century before had are mentioned several years before Magna Charta. 

Introduced a similar regulation In his dominions. But Madox thinks the chief Justiciary of England 

Blst. of Henry II. vol. 111. p. 20U. might preside In the two courts, as well as in the 

(3) Justlclarll regis Angllaa, qui dicuntur lUuerls, exchequer. After the erection of the Gonmion Bench, 

mlssl Berfordlam, pro suo exequendo officio repel- the style of the superior court began to alter. It 

luntur, allegantlbus his qui tcgl adversabantur, ceased by degrees to be called the king's court, 

ipsos contr& formam provlsionum Oxonia3 nuper Pleas were said to be held cqram rege, or coram 
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by Magna Gbarta. *^ Common Pleas, " it is said in the fourteenth 
dause, ''shall not follow our court, but be held in some certain 
place." Thus was formed the Court of Common Bench at Westmin- 
ster, with full and, strictly speaking, exclusive jurisdiction over all 
civil disputes, where neither the kings interest nor any matter sa- 
vouring of a criminal nature was concerned. For of such disputes 
neither the court of king's bench, nor that of exchequer, can take 
cognizance, except by means of a legal fiction, which in the one 
case supposes an act of force, and in the other a debt to the crown. 

The principal officers of state, who had originally ongm or the 
been effective members of the king's court^ begian to cop^uion Law. 
withdraw from it, after tiiis separation into three courts of justice, 
and left their places to regular lawyers; though the treasurer and 
chancellor of the exchequer have still seats on the equity side of that 
court, a vestige of its ancient constitution. It would indeed have 
been difficult for men4)red in camps or palaces to fulfil the ordinary 
functions of judicature, under such a system of law as had grown up 
in England. The rules of legal decision among a rude people are 
always v^ry sitnple; not serving much to guide, far less to controul, 
the feelings of natural equity. Such were those which prevailed 
among the Anglo-Saxons; requiring no subtler intellect, or deeper 
learning, than the earl or sheriff at the head of his county-court 
might be expected to possess. But a great change was wrought In 
about a century after the conquest. Our English lawyers, prone to 
magnify the antiquity, like the other merits of their system, are apt 
to carry up the date of the common law, till, like the pedigree of an 
illustrious family, it loses itself in the obscurity of ancient time. Even 
Sir Matthew Hale does not hesitate to say, that its origin is as undis- 
coverable as that of the Nile. But though some features of the com- 
mon law may be distinguishable in SaxOn times, while our limited 
knowledge prevents us from assigning many of its peculiarities to 
any ij^terminable period, yet the general character and most essential 
parts' of the system were of much later' growth. The laws of the 
Anglo-Saxon kings, Madox truly observes, are as different from 
those collected by Glanvil as the laws of two different nations. The 
pecuniary compositions for crimes, especially for homicide, which 
'fun through the Anglo-Saxon code down to the laws ascribed to 
Henry 1. (i), are not mentioned by Glanvil. Death seems to have 
been the regular punishment of murder as well as robbery. Though 
the investigation by means of ordeal was not disused in his time (2), 
yet trial by combat, of which we find np instance before the conquest, 
was evidently preferred. Under the Saxon government, suits appear 

regeoblcunqaeruerit. And tbus the coart of king's to save bis life. Hovedeu, p. 566. it appears as If 

beocb was formed oat of the remains of the ancient the ordeal were permitted to persons already con> 

carta regis. ricted by the verdict of a Jury. If they escaped In 

(1) C. 70, this purgation, yet, In cases of murder, they were 

P) ▲ cUtien of londou, suspected of murder, bav- banished the realm. liVllklns, Leges Aoglo-Saxon. 

log failed In the ordeal of cold water, was hanged p. 330. Ordeals were abolished about the beginning 

by order of Henry |I., though be offered $iQO marks of Henry in.'s reign. 
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to have commenced, even before the king, by verbal or written com-, 
plaint; at least, no trace remains of the original writ, the foundati(»i 

of our civil pit)cedure (i)< The descent of lands before the con- 
quest was according to the custom of gavelkind, or equal partition 
among the children (2) ; in the age of Henry I. the eldest son took 
the principal fief to his own share (3) ; in that of Glanvil he inherited 
all the lands held by knight-service ; but llie descent of socage lands 
depended on the particular custom of the estate. By the Saxon laws, 
upon the death of tlie son without issue, the father inherited (4) ; by 
our common law, he is absolutely, and in every case, excluded. 
Lands were, in general, devisable by testament before the conquest; 
but not in the time of Henry H., except by particular custom. These 
are sufficient samples of the differences between our Saxon and 
Norman jurisprudence; but the distinct character of the two will 
strike more forcibly evefy one who peruses successively the la(W8 
published by Wilkins, and the treatise ascribed to Glanvil. The 
former resemble the barbaric codes of the Continent, and the capi- 
tularies of Charlemagne and his family ; minute to an excess in ap* 
portioning punishments, but sparing and indefinite in treating of 
civil rights; while the other, copious, discriminating, and technical, 
displays the characteristics as well as unfolds the principles of En- 
gHsh law. It is difficult to assert any thing decisively as to the pe- 
riod between the conquest and the reign of Henry H., which presents 
fewer materials for legal history than the preceding age; but the 
treatise denominated the Laws of Henry I., compiled, at the soonest, 
about the end of Stephen's reign (5), bears so much of a Saxon cha- 
racter, that I should be inclined to ascribe our present common law 
to a date, so far as it is capable of any date, not much antecedent to 
the publication of Glanvil (6). At the same time, since no kind of 
evidence attests any sudden and radical change in the jurisprudence 
of England, the question must be considered as left in great ob- 
scurity. Perhaps it might be reasonable to conjeaure, that the trea- 
tise called Leges Henriei P)*iAi contains the ancient usages still pre- 
vailing in the inferior jurisdictions, and that of Glanvil the rules esta- 
blished by the Norman lawyers of the king's court, which would of 
course acquire a general recognition and efficacy, in consequence of. 
the institution of justices holdmg their assizes periodically throughout 
the country. 

Character and '^^ Capacity of dccidiug legal controversies was now 
defects of the Only to be found in men who had devoted Ihemselves 
English law. ^^ ^^^^ peculiar study ; and a race of such men arose, 
whose eagerness and even enthusiasm in the profession of the law 
were stimulated by the self-complacency of intellectual dexterity in 

• 

(1) BIckef, Dissert. Epfstol. p. S. treatise, which was not publlshedin Italy till USt. 

(2) Leges OaUelml, p. 225. (6) Madox, Hist, of Exch. p. 122. edit. trif. Loitl 

(3) Leges Henrr I. c. 70. Lyttietun, tol. 11. p. 12^7., has gfreo reasons for snp- 

(4) IMd. posing that GlaoTll was not the author of bis trea- 
ts) The decretom of Cfattan Is qaoted to this tise, but some derk under his direction. 



Pin U. ] DURING THE MIDDLE AGES. 47 

threading its intricate and thorny mazes. The Normans are noted in 
their own country for a shrewd and h'tigious temper, which may 
have given a character to our courts of justice in early times. Some- 
thing too of that excessive subtlety, and that preference of technical 
to rational principles, which runs through our system, jnay be im* 
pated to the scholastic philosophy, which was in vogue during the 
same period, andjs marked by the same features. But we have 
just reason to boast of the leading causes of these defects ; an ad- 
herence to fi&ed rules, and a jealousy of judicial discrelion, which 
have in no country, l believe, been carried to such a length. Hence 
precedents of adjudged cases, becoming authorities for the future, 
have been constantly noted, and form indeed almost the sole ground 
of arguHient in questions of mere law. But these authorities being 
frequently unreasonable and inconsistent, partly from the infirmity 
oS all human reason, partly from the imperfect manner in which a 
number cf unwarranted and incorrect reporters have hand^ them 
down, later judges grew anxious to etude by impalpable distinctions 
whait they did not venture to overturn. In some instances, this eva- 
sive skill has been applied to acts of the legislature. Those who are 
moderately conversant with the history of our taw, will easily trace 
other circumstances that have co-operated in producing that techni- 
cal and subtle system which regulates the course pf real property. 
For as that formed almost the whole of our ancient jurisprudence, 
it is there that we must seek its original character. But much of the 
same spirit pervades every part of the law. No tribunals of a ci- 
vilized people ever borrowed so little, even of illustration, from the 
writings of philosophers, or from the institutions of other countries. 
Hence law has been studied, in general, rather as an Suvt than a 
science, with more solicitude to know its rules and distinctions, than 
to perceive their application to that for which all rules of law ought 
to have been established^ the maintenance of public and private 
rights. Nor is there any reading more jejune and unprofitable to a 
philosophical mind than that of our ancient law-books. Later times 
> 'have 'introduced other inconveniences, till the vast extent and mul- 
tiplicity of our laws have become a practical evil of serious impor- 
tance, and an ^1 which, between the timidity of the l^islature on 
the one band, and the selfish views of practitioners on the other, is 
Ek^Iy to reach, in no long period, an intolerable excess. Deterred 
by an interested damonr against innovation from abrogating what 
is useless, simplifying what is complex, or determining whatis doubt-> 
ful, and always more inclined to stave off an immediate difficulty by 
some patch-work scheme of modifications and suspensions, than to 
consult for posterity in the comprehensive spirit of legal philosophy, 
we accUimuiate statute upon statute, and precedent upon pk^ecedent, 
till no industry can acquire, nor any intellect digest the mass of 
leanung that grows upon the panting student ; and our jurispru* 
dence seems not unlikely to be simplified in th« worst and least 
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honourable manner, a tacit agreenient of ignorance among its pro- 
fessors* Much indeed has already gone into desuetude within the 
bst century, and is known only as an occult science by a small num- 
ber of adepts. We are thus gradually approaching the crisis of a 
necessary reformation, when our laws, like those of Rome, must 
be cast into the crucible. It would be a disgrace to the nineteenth 
century, if England could not find her Tribonian (1). 

This establishment of a legal system, which must be considered as 
complete at the end of Henry IIl.*s reign, when the unwritten usages 
of the common law as well as the forms and precedents of the courts 
were digested into the great work of Bracton, might, in some re- 
spects, conduce to the security of public freedom. For, however 
highly the prerogative might be strained, it was incorporated with 
the law, and treated with the same distinguishing and argumentative 
subtlety as every other part of it. Whatever things, therefore, it 
was asserted that the king might do, it was a necessary implication, 
thai there were other things which he could not do ; else it were 
vain to specify the former. It is not meant to press this too far; 
since undoubtedly the bias of lawyers towards the prerogative was 
sometimes too discernible. But the sweeping maxims of absolute 
power, which servile judges and churchmen taught the Tudor and 
Stuart princes, seem to have made no progress under the Planta- 
genet line. 

Hereditary right Whatcvcr may bc thought of the effect which the 
of the crown es- study of the law had upon the rights of the subject, it 
tabiished. conduced materially to the security of good order by 

ascertaining the hereditai*y succession of the crown. Five kings, 
out of seven that followed William the Conqueror, were usurpers, 
according at least to modem notions. Of these, Stephen alone en- 
countered any serious opposition upon that ground ; and with respect 
to him, it must be remembered that all the barons, himself included, 
had solemnly sworn to maintain the succession of Matilda. Henry II. 
procured a parliamentary settlement of the crown upon his eldest 
and second sons ; a strong presumption that their hereditary right ' 
was not absolutely secure (2). A mixed notion of right and choice in 
fact prevailed as to the succession of every European monarchy. The 

(1) Whltelocke, Jost after the Bestoration, com- rogative royal and the rights of the people, and 
plains that "JVow the volume of our statutes Is gives remedy In private csusea, there needs &o more 
grown or swelled to a great bigness/' The volume ! laws to be Increased ; for thereby lUlgallon will be 
What would he have said to the monstrous birth of Increased likewise It were a work worthy of a 
a volume trlennially, flUed with laws professing to parliament, and cannot be done otherwise, to cause 
be ttie deliberate work of the legislature, which a review of ail our statutes, to repeal such as they 
every subject Is supposed to read, remember, and shall Judge Inconvenleilt to remain in force ; to con- 
understaod I The excellent sense of the foUowlag firm those which they shall think Bt to stand, and 
sentences from the same passage may weU excuse those several statutes which are confused, somere- 
me from quoting them, and, perhaps. In this age of pugnant to others, many touching the same matters, 
bigoted averseness to innovation, I have need of to be reduced Into certainty, all of one subject into 
some apology for whatl have ventured to say In the one statute, that perspicuity and clearness may ap- 
text. *' I remember the opinion of a wise and learn- pear In our written laws, which at this day few slu- 
ed statesman and lawyer (the Chancellor Oxenstlern) dents or sages cah And In them." Whitelocke's 
that multiplicity of written laws do but distract the Commentary t)n Parliamentary Writ, vol. I. p. 400. 
judges, and render the law less certain^ that where (2) Lyttleton, vol. 11. p. 14. 
the law sets doe and clear bounds betwixt the pre- 
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coronation oath and the form of popular consent then required were 
considered as more material, at least to perfect a title, than we deem 
ihera at present. They gave seisin, as it were, of the crown, and, 
in cases of disputed pretensions, had a sort of judicial efficacy. The 
Chronicle of Dunstaple says, concerning Richard I., that he was 
" elevated to the thr(Hie by hereditary right, after a s61emn election 
by the clergy and people (1) :" words that indicate the current 
principles of that age. It is to be observed, however, that Richard 
tooic upon him the exercise of royal prerogatives, without waiting for 
his coronation (2). The succession of John has certainly passed in 
modern times for an usurpation. I do not find that it was considered 
as such by his own contemporaries on this side of the channel. The 
question of inheritance between an uncle and the son of his deceased 
elder brother was yet unsettled, as we learn from Glanvil, even in 
private succession (5). In the case of sovereignties, which were 
sometimes contended to require different rules from oixlinary patri- 
monies, it was, and continued long to be, the most uncertain point 
in public law. John's pretensions to the crown might therefore be 
such as the English were justified in admitting, especially as his re- 
versionary title seems to have been acknowledged in the reign of his 
brother Richard (4), If indeed we may place reliance on Matthew 
Paris, Archbishop Hubert, on this occasion, declared in the inost ex- 
plicit terms that the crown was elective, giving even to the blood 
royal no other preference than their merit might challenge (5). 
Carte rejects this as a fiction of the historian ; and it is certainly a 
strain far beyond the constitution, which, both before and after the 
conquest, had invariaUy limited the throne to one royal stock, though 
not strictly to its nearest branch. In a charter of the first yeair of 
his reign, John calls himself king ** by hereditary right, and through 
the consent and favour of the church and people (6)." 

It is deserving of remark, that during the rebellions against this 
prince and his son Henry III., not a syllable was breathed in favour 
of Eleanor, Arthur's sister, who, if the preseiit rules of succession 
had been established, was the undoubted heiress of his right. The 
barons chose rather to call in the aid of Louis, with scarcely a shade 
of title, though with much better means of maintaining himself. One 
should think that men whose fathers hadbeen in the field for Matilda 
could make no difficulty abput female succession. But 1 doubt whe- 
ther, notwithstanding that precedent, the crown of England was uni- 
versally acknowledged to be capable of descending to a female heir. 
Great averseness had been shewn by the nobility of Henry I. to his 
proposal of settling the. kingdom on his daughter (7). And from a 

(1) Lyttletoo, vol. II? p. 42. B^eredltarlo Jure pro- (5) P. 165. 

movendas in regoam, post clal et popoU solennem J6) Jure haeredltarlo, et medlante tam cleri et po- 

dectfonem. pall consensa et favor^. Gurdon on Parliaments, 

(2) Gal. Neobrigensls, 1. It. b. I. p. 139. 

(3) Glanvil. 1. vll. c. 3. ^) Lyttleton, toI. 1. p. 162. 
m Hoteden, p. 702. 

II. - -» 
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refnariudble passage wbieb I shall produce in a note, it appears that 
even in the reign of Edward III. the succession vras supposed to be 
confined to the male line (i). 

At length, about the middle of the thirteenth century, the lawyers 
applied to the crown the same strict principles of descent wUch re- 
gulate a private inheritance. Edward I. was proclaimed immediately 
upon his father's death, though absent in Sicily. Something how- 
ever of the old principle may be traced ip this. proclamation, issued 
in his name by the guardians of the realm, where he asserts the 
crown of England ''to have devolved upon him by hereditary suc- 
cession and the will of his nobles (2)." These la^t words were 
omitied in the proclamation of Edward II. (5) ; since whose time the 
crown has been absolutely hereditary. The coronation oath, and 
the recognition of the people at the solemnity, are formalities which 
convey no right dtber to the sovereign or the people, though they 
may testify the duties of each. 

I cannot conclude the present chapter without ob- 
dntttateora^tah scrviug otto uiost promincut and characteristic distiuc- 
rive prifuegw. ^j^ between the constitution of England and that of 
every other country in Europe ; I mean, its refusal of civil privileges 
to the lower nobility, or those whom we denominate the gentry. In 
France, in Spain, in Germany, wherever in short we look, the ap- 
pellati(»is of nobleman and gentleman have been strictly synonymous. 
Those entitled to bear them by descent, by tenure of land, by office 
or royal creation, had formed a class distinguished by privileges in- 
herent in their blood from ordinary freemen. Marriage with noble 
femilies, or the purchase of military fiefe, or the participation of nuiny 
civil offices were, more or less, interdicted to the commons of France 
and the empire; Of these restrictions, nothing, or n^xt to nothing, 
was ever known in England. The law has never take» jotf)tiee of gen- 
demen (4). From the reign of Henry III. at least, the legal equality 

of all ranks below the peerage was, to' every essential purpose, as 

« 

(I) This Ir lottmMed by the treaty laade in 1390 ai to say, they acted readUf aad witlioat cooiiDaDd. 

for amarriage.betvreen theelctestaon of Edward III. —But la all probability it was intended to save the 

and the dnke of Brabant's daughter. Edward there- dsnal form of consent. 

In pBomlses, that tf hlsson ahoold die b^re hlra, (3) Rynier, t. iii. p. 1. WaiBloeham bowefar as- 
leaving male tssoe, be will procure the consent of serts, that Edward II. ascended the throne non tam 
bis bacons, noMes, and titles, (tbtttis, orparilament ; Jure baredHarlo ^utai unanlmi assensu proeenm 
nobles here meaning knights, if the word has any et magnatum. p. 9&. Perhaps we should omh the 
distinct sense,) for such issUe to inherit the king- word non^ and be might Intend to say, that the king 
dom ; «idir be die leaving a daughter only, Edward bad not only bis beeedltary 41tle, but the fk'ee Con- 
or bis heir shall make such provision for her as sent of his baroos. 

bekwgs to the daughter of a ktaig. Rymer, t. v. (4) It Is hardly worth wbfle, even for the sake ef 

p^ 414. It may be inferred from this instrument, obvlatiog cavils, to notice as an exception the statute 

• that in Edward's intention, if not by the constltu- of 23 H. VI c. t4., prebtbiting the electton of any 

tion, th».Salfc law was to regulate the succession of who were not bwn gentlemen for knights of tbe 

the EngUsh crown. This law. It must be remen>- shirk. Much less should I have thought of noticing, 

bered, be was compiled to«idmlt in his claim on If It bad not been suggested as an objection, tbe pro- 

the klngd<Hn of France^ though with « certain mo- vision of the statute of Merteo, that guardians in 

diflcallon which gare a pretext of title to himself, chivalry shall not marry their wards to rlllelns or 

^ Ad nos regnl gubemaculum sucoesslone ba^ burgesses, to their disparagement. Wherever tbe 

redttarli, ac procerum regnl voluntate, et fldelttate distinctions of rank and property are felt in the cus-- 

^ nobis pnestitA sit devolutnm. Brady (History of toms of society, such marriages will be deemed nn- 

i Engtand, toL U. Appendix, p. 4 .) expounds procerum equal ; and it was to <ri!>ylate tbe tyranny of feudal 

Yoluntate to mean willingness, not will ; as much superiors, who oompMed their wards to accept a 
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complete as at present. Compare two writers nearly contemporary, 
Bracken with Beanmattoir, and mark how |he customs of England 
are di^ngnisfaable in this respect. The Frenchman ranges the 
peopfe under three divisions, the noble, the free, and the servile ; 
our countryman has no generic class, but freedom and Menage (1). 
No restraint seems ever to have Iain upon marriage; nor have the 
children evai of a peer b«en ever deemed to lose any privilege by his 
union with a cotamcmer. The purchase of lands held by knight^ser- 
vice was always open to alt freemen. A few privileges indeed were 
cotifined to thiose who had received knighthood (2). But, upon the 
whole, there was a firtual equality of rights among all the com- 
moners of Englsmd. What is most particular is, that the peerage 
itself snparts no privilege except to its actual possessor. In every 
other country, the descendants of nobles cannot but themselves be 
noble, because their nobility is the immediate cojosequence of their 
birth.' But tliough we commonly say that the blood of a peer is en- 
nobled, yet tl»s expression seems hardly accurate, aad fitter for he^ 
raids than lawyers; since in truth nothing confers nobility but the 
actual descent of a peerage. The sons of peers, as we well know, are 
comai(»iers, and totally destitute of any legal right beyond a barres 
precedence. 

There is no part, perhaps, of our constitution so admiral:^ as this 
equality of civil rights ; this ksonorma, which the philosophers of qn- 
cient Greece only hoped to find in democratical government (5). 
From the beginning our law has been no respecter of persons. It 
screens not the gentleman of ancient lineage from the judgment of as 
ordinary jury, nor from ignominious punishment. It confers not, 
it never d|d confer, those unjust immunities from public burthens, 
whick the superior orders arrogated to themselves upon the Conti- 
nent. Thus while, the privileges of our peers, as hereditary legisla- 
tors of a free people, are incomparably more valuable and digbified 
in theiV* nature, they are far less invidious in their exercise than 
those of any other nobility in Europe. It is, I am firmly persuaded, 
to this peculiarly democratical character of the English monarchy, 
that we are indebted for its long permanence, its regular improve- 
ment, and its present vigour. It is a singular, a providential circum- 
stance, that,,iB an age when the gradual march of civih^atipn and 
commerce was so little foreseen, our ancestors, deviating from the 
usages of neighbouring countries, should, as if dehberately, have 
guarded against that expansive force, which, in bursting through 
obstacles improvidently opposed, has scattered havoc over Euiope. 

meftn alliance, or to forfeit its price, that this pror (^ See for these, Sdden's titles of Hooonr, vol. ill. 

TisioQ of tlie statute was made. But this does not p. 806. 

effect the proposition 1 had maintained as to the (3) Ji\%Boi »pyoy>y vfiSnw jiuv ovvo/utoi xccXh^ 
iegai equality of commoners, any more than a re- ^^^^ gyg^ ^ tawiofiuuv , says ttie adTocate of de- 
port of a fiaater in Chancery at the present day, that mocracy in the diacussioD of forms of government 
a prupoaed marriage for a ward of the court was which Herodotus (Thalia, c. 80.) has put into the 
unequal to what her station in society appeared to mouths of t^^ Peraian satraps, after the murder of 
daim, would invalidate the same proposition. ' smerdls ; a scene ctmoeired in the spirit of CfHrnellle^. 
(I) Beaomanoir, c. 45. Bracton, 1. 1. c. 6. 
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This tendency to civil equality in the English law may, 
eq^mT a^iLI^ I think, -bc ascribcd lo scveral concurrcnt causcs. In the 
flreraMo In En- gj^ p|j|ce ihc feudal institutions were for less niilitary in 
* England than upon the Continent. From the time of 

Henry II., the escuage, or pecuniary conunutation for personal service, 
became almost universal. The armies of our kings were composed of 
hired troops, great part of whom certainly were knights and gentlemen, 
but who, serving for pay, and not by virtue of their birth or tenure, 
preserved nothing of the feudal character. It was not, however, so 
mach for the ends of national as of private warfare, that the relation 
of lord and vassal was contrived. The right which every baron in 
France possessed of redressing his own wrongs and those of his te- 
nants by arms rendered their connexion strictly military. But we 
read very little of private wars in England. Notwithstanding some 
passa^[es in Glanvil, which certainly appear to admit their legality, it 
is not easy to reconcile this with the general tenour of our laws (i). 
They must always have been a breach of the king's peace, which our 
Saxon lawgivers were perpetually striving to preserve, and which 
the Conqueror and his sons more effectually maintained (2). Nor 
can we trace many instances (some we perhaps may) qf actual hosti- 
lities among the nobility of England after the conquest, except during 
such an anarchy as the reign of Stephen or the minority of Henry III. 
Acts' of outrage and spoliation were indeed very frequent. The sta- 
tute of Marlebridge, soon after the barom'al wars of Henry III., 
speaks of the disseisins that had taken place during the late distur- 
bances (3) ; and thirty-five verdicts are said to have been' given at one 
court of assize against Foulkes de Breaut^, a notorious partizan, who 
commanded some foreign mercenaries at the beginning of the same 
reign {i) : but these are faint resemblances of that wide-spreading 
devastation which the nobles of France and Germanv were entitled 
to carry among their neighbours. The most prominent instance 
perhaps of what may be deemed a private war arose out of a con- 
tention between the earls of GIbcester and Hereford, in the reign of 
Edward I., during which acts of extraordinary violence were perpe- 
trated; but, far from its having passed for lawful, these powerful, 
nobles were both committed to prison, and paid heavy fines (5). 
Thus the tenure of knight-service was not in effect much more pe- 
culiarly connected with the profession of arms than that of socage. 
Tha*e was nothing m the former condition to generate that high self- 

(1) I half mod'fled this passage, In conseqaence of tbal it was an anomaly. In the royal manw of 
tbe Just animadversion of a periodical oltlc. In tbe Arcbenfeld in Hereforddilre, If one Welsbman kills 
former editloo, I bad staled too strongly tbe dtffe- another. It was a custom for tbe relations of tbe 
rence, which I still bellere to have existed, between slain to assemble and plunder the murderer and bis 
tbe customs of En^and and other feudal countries, kindred, and burn ibelr houses until tbe corpse 
In respect of prtratewarfiBkre. should be Interred, which wa^ to take place by 

(2) The poialtles Imposed on breaches of tbe noon on the morrow of his death. Of this plunder 
peace, in Wllklns's Anglo>Saxon laws, are too nume- tbe king had a third part, and tbe rest they kept 
rous to be particularly Inserted. One remarkable for themselves, p. 170. 

passage In Domesday appears, by mentioning a legal (3) Stat. 52 H. III. 
custom of private fends In an individual manor, and (4) Matt. Paris, p. 271 . 
there only among Welshmen, to afford an inference (5) Rot. Pari. vol. 1. p. TO. 
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estimation which military habits inspire. On the contrary, the 
burthensome inddents of tenure in chivalry rendered socage the more 
advantageous, though less honourable of the two. 

In the next place, we must ascribe a good deal of efficacy to the 
old Saxon principles, that survived the conquest of William, and in- 
fused themselves into our common law. A respectable class of free 
socagers, having, in general, full rights of alienating thar lands, and 
holding them probably at a small certain rent from the lord of the 
manor, frequently occur in Doitiesday Book. Though, as I have al- 
ready observed,' these were derived from the superior jjmd more for- 
timateAngfo-Saxonceorls, they were perfectly exempt from all marks 
of villenage both as to their persons and estates. Some have derived 
their name from the Saxon «oc^ which signifies a franchise, especially 
one of JMrisdiction. And whatever niay come of this etymology, 
which is not perhaps so well establis^d as that from the French word 
wc, a ploughshare (Ij, they undoubtedly were suitors to the court- 
baron of the lord to whose soc, or right of justice, they belonged. 
They were consequently judges in civil causes, determined before the 
manerial tribunal (2). §uch privileges set them greatly above the 
rotqriers, or censiers of France. Xhey were all Englishmen, and 

(1) IC is not «asy to decide between tbese two de- was not disputed. (Hist, of NorfoU^ vol. 1. p. 343. ; 
riTations of the words socage and socman. On tbe Toh til. p. 50.) Felonies are now cognizable In the 
one hand, the fluent recurrence In Domesday" greater part of boroaghjB; though It Is usual, except 
9ook of the expression, socmannl de ^ocA Algarl, in the most considerable places, to remit such as 
etc. seems to lead us to Infer that these words, so are not within benefit of clergy, to the Justices of 
near In sound, were related to each other. Somner gaol delivery on their circuit. This Jurisdiction, 
(on Gavelkind, p. 13.) Is clearly for this derivation, however. Is given,, or presumed to be given, by 
But Bracton, 1. 11. c. 35^ derives socage from the special charier, and perfectly distinct from that 
French soc, and this etymology is curiously illus- which was feudal and territorial. Of tbe latter . 
trated by a passage In Blomefleld*s Hist, of Norfolli, some vestiges appear to remain in particular Uber- , 
vol. iii. p. 538. (folio.) In the manor of Gawston, a ties, as for example tbe Soke of Peterborough ; but 
mace with a brasen hand holding a ploughshare most, if not all, of these local franchises have fallen, 
was carried before the steward, as a sign that it was by right Or custom, into the hands of Justices of the 
held by socage of the duchy of Lancaster. Perhaps, pei)ce. A territorial privilege somewhat analogous 
however, this custom may be thought not suffl- to criminal Jurisdiction, but considerably more op- 
clently ancientio confirm Bracton's derivation. presstve, was that of private gaols. At the parlla- 

(2) Territorial JorlsdictloB, ttie commencement of ment of Merton, t237, tbe lords requested to have 
which we have seen before the conquest, was never their own prison for trespasses upon tbeir parks and 
so extensive as in governments of a more aristo- ponds, which the king refused. Stat. Merton, c. 41. 
cratlcal character, either in criminal or civil cases. But several lords enjoyed this as a particular fran- 
1. In the laws ascribed to Henry I., it Is said that all cfalse ; which is saved by the statute 5 H. IT. c. 10., 
great offences could only be tried in the king's directtngjustlpesof the peace to ipaprison no man, 
court, or by his commission, c. 10. Glanvll dls- except In the common gaol. 2. The civil Jurisdiction 
tlngnisbes tlie crimibal pleas, which could only be of the court-baron was rendwed Insignificant not 
determined before the king's Judges, flrom those only by Its limitation, In personal suits, to debts or 
which belong to the sheriff. Treason, murder, rob- damages not exceeding forty shillings, liut by llie 
bery, and rape were of the former class; theft of the writs of tott and pone, vrhlch at once removed a suit 
latter, 1. xlT. The crlmi nal Jurisdiction of thosheriff for lands; *in any stagoof its progress before Judg- 
is entirely taken away by Magna Charta. c. 17. Sir ment, into the county-court or that of the king. 
E. Coke says, the Cerrltorial franchises of Infangthef Tbe statute of Marlebridge took away all appellant 
and outfangttier 'Vhad some continuance afterwards. Jurisdiction of tbe superior lord, for false Judgment 
bat either by this act, or per desuetudlnena, for In- in the manerial court of his tenant, and thus aimed 
ceovenlence, these franchises, within manors are another blow at tbe feudal connexion. 52H. m. 
antlquatad and gone." 2 Inst. p. 31. The statute c. 19. 3, The lords of the counties palatine of Cbes- 
bardly seems to reach them ; and tliey were cer- ter and Durham, and the royal franchise of Ely had 
taioly both claimed and exercised^ as late as the not only a capital jQrIsdiction in criminal cases, but 
reign of Edward I. Blomefleld mentions two in- an exclusive ctHsnisance of dvll suits; the forma* 
stances, both in 1285, whore exec^tlons for felony still is retained by the blahops of Durham and Ely, 
took place by the sentence 6f a court-baron. In though much shorn of its ancient extent by an act 
tbese cases the lord's privilege was called In qnes^ of Henry YIIU (27 H. Vlll. c. 24.), and administered 
tioo at the assises, by which means we learn the by the king's Justices of asslxe; the bishops or their 
transaction ; it is very probable, that similar execu- deputies being put bniy on the footing of ordioar| 
tions occorred in manors, where tbe Jurisdiction Justices of the peace. Id. s. 20. 
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their tenure strictly English ; which seems ta have given it credit m 
the eyes of obi* lawyers, when the name of Englishman was affected 
even by those of Norman descent, and the laws of Edward the Con- 
fessor became the universal demand. Certainly Glanvil, and still 
more Bracton, treat the tenure in free socage with great respect. 
And we have reason to think that this class of freeholders was very 
nnmerous even before the reign of Edward I. 
* But, lastly, the change which took place in the constitution of par- 
liament consummated thedegradatton, if we must use the word, of the 
lower nobility : I mean not so much their attendance by representa- 
tion instead of personal summons, as their election by the wbde body 
of freeholders, and their separation, along with citizens and bur- 
gesses, from title house of peers. These changes will fell under con- , 
sideratioo in the following chapter. ^ r 
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THE ENGLISH CONSTITUTION. 

Reign of Edward I.— Gonirmatio Cbartarara— CooititutkHi of Pariiaineot— tbe Preiates— the 
temporal Pecrs-^Teniire by Barony— its Changes— Difficulty of the Sul]ject— Origin of 
Representation of the Commons— Knights of Shire^thdr Existence doubtfully traced 
through the Reign of Henry lU.— Question whether Representation was confined to 
Tenants iu capite discussed— State of English Towns at the Conquest and afterwards— their 
Progress— RepresentatiYOs from them summoned to Paitiament by Earl of Leioestfer— 
Improbability of an earlier Ongin— Cases of St. Alban's and Bamstapte considered— Parlia- 
ments under Edward I.— Separation of Knights and Burgesses from the Peers— Edvrard II.— 
gradual Progress of the Authority of Parliament traced through the reigns of Edward in. 
and his successors down to Henry VI.— Privilege of Parliament— the early instances of it 
noticed— Nature of Borough Representation-^Rlghts of Election— other particulars relative 
to Elections— House of Lords— Baronies by Tenure— by Writ— Nature of the latter discuss- 
ed—Creation of Peers by Act of ParUaraent and by Patent— Summons of Clergy to Parlia- 
ment—King's Ordinary Council— its Judicial and otiier Power— Character of the Planta- 
genet Government— Prerogative— its Eicesses— erroneous Views corrected— Testimony of 
Sir John Fortescue to- the Freedom of the Constitution— causes of the superior Liberty of 
England considered— State of Society in England— Want of Police— ViUenage— its gradual 
extinction— latter years of Henry Yl.— Regencies— Instances of them enumerated— Preten)- 
sions of the House of York, and War of the Roses— Edward lY.— Conclusion. 

juxesfAon of Ed- THOUGH the undisputcd accession of a prince^ like 
ward 1. Edward the First, to the throne of his father, does not 
seem so convenient a resting-place in history, as one of those revolu- 
tions which interrupt the natural chain of events, yet the changes 
wrought during his reign make it properly an epoch in the progress 
of these inquiries. And, indeed, as ours is emphatically styled a 
government by king, lords and commons, we cannot perhaps in strict- 
ness carry it farther back than the admission of the latter into par- 
Uament ; so that, if the constant representation of the commons is to 
be referred to the age of Edward the First, it will be nearer the truth 
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to date the' English €onstitutto» from^ that than from any earlier era. 

The various statutes afifecdng the law of property and administra- 
tion of justioe, which have caused Edward I. lo be named, rather hy- 
perboKcally, the English Justinian^ bear no immediate rdaiion to our 
present inquiries. In a constitutional poini; of view, the coDflrmation 9t 
principal object is that statute, entitled the Confirmation the <*•«««. 
of the Charters, which was very reluctantly conceded by the king in 
the twenty-fifth year of his reign. I do not know that England has 
ever produced any patriots to whose memory she oweis more gratitude 
than Humphrey Bohun, earl of Hereford and Essex, and Roger Bi- 
god, earl of Norfolk. In the Great Charter the base spirit and desert- 
ed condition of John take oift' something from the glory of the 
triumph, though they enhance the moderation of those who pressed 
Qo farther upon an abject tyrant. But to withstand the measures of 
Edward, a prince unequalled by any who had rdgned in England 
since the Conqueror for prudence, valour, andsucce^, required a far 
more intrepid patriotism. Their provocations, if less outrageous 
than those received from John, were such as evidently manifested a 
disposition in EdiF^rd to reign without any controul ; a constant re- 
fusal to confirm the charters, which in that age were hardly deemed 
to bind the king without his actual consent; heavy impositions, espe- 
cially one on the export of wool, and other unwarrantable demands. 
He bad act/fed with such unmeasured violence towards the clei^y, on 
account gi their refusal of further subsidies, that, although the ill- 
judged policy of that class kept their interests too distinct from those 
of the people, it was natural for aM to be alarmed at the precedent 
Gf despotism (1). These encroachments made resistance justifiable, 
and the circumstances of Edward made it prudent. His ambition, 
luckily for the people, had involved him in foreign warfare, from 
which be could not recede without disappointment and dishonour. 
Thus waswrested from him that famous statute, inadequately deno- 
minated the Confirmation of the Charters^ because it added another 
pillar to Qfur constitution, not less important than the Great Charter 
itself (2). ' 

It was enacted by the 25 E. I. that the charter of liberties, and 
that of the forest, besides bei^g explicitiy confirmed (3), should be 
sent to all sheriffs, justices in eyre, and other magistrates throughout 
the realm, in order lo their publication before the people ; that co- 
pies of them should be kept in cathedral churdies and publicly read 
twice in the year, accompanied by a sc^mn s^tence of excommuni- 

in The fQllest account we poswes of tbeee domes- (3) Edward would not couflnn the€bartere> bot- 
tle transactions from 4294 to 1298 is in Walter He- withstanding hto promise, without the words, salvo 
mingford, one of the historians edited by Heame, Jure coronee nostre ; on which the two earls retired 
p. 52— 168. Thef have been vilely perverted by Carte, from court. When the coolirmatton was read to the 
but extremely well toM by Hume, the first writer people at St. Paurs, s^ys Bemlngford, they blessed 
who had the merit of exposing the character of £d- the king On'seefaig the charters with the great seal 
ward ]. See too Knygbton, li^ Twysden's Dec&a affiled : but when they beard the captious concln- 
Scrlptores, col. 2492. sion, they cursed him Instead. At ttw next meeting 

(2) Walsingbam, in Camden's Scriptores Her. Ao- ot parliament, the king agceed to omit tMse losMI- 

gllcarum.p. 71-73. oos wwrds. Pi 468. 
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cation agaiost all who should infringe them; that any judgment given 
. contrary to these charters should be invalid, and bolden for nought. 
This authentic promulgation, these awful sanctions of the Great Char- 
ter, would alone render thestatute of which weare speaking illustrious. 
But it went a great deal farther. Hitherto the king s prerogative of 
levying money, by name of tallage or prise, frpm his towns and te- 
nants in demesne, had passed unquestioned. Some impositions, 
that especially on the export of wool, affected all his subjects. It 
was now the moment to enfranchise the people, and give that secu- 
rity to private property which Magna Gharta had given to personal 
liberty. By the 5th and 6lh sections of this statute *' the aids, tasks, 
and prises *' before taken are renounced as precedents ; and the king 
*' grants for him and his heirs, as well to archbishops, bishops, ab- 
bots, priors, and other folk of holy church, as also to earls, barons, 
and to all commonalty of the land, that for no business from hence- 
forth we shall take such manner of aids, tasks, nor prises, but by 
the common assent of the realm, and for the common profit thereof, 
saving the ancient aids and prises due and accustomed. " The toll 
upon wool, so far as levied by the king's mere prerogative, is ex- 
pressly released by the seventh section (1). 
coostuation of Wc como uow to a part of our subject exceedingly 

paruament. important, but more intricate and controverted than 
any other, the constitution of parliament. I have taken no notice of 
this in the last section, in order to present uninterruptedly to the 
reader the gradual progress of our legislature down to its complete 
establishment under the Edwards. No excuse need be made for the 
dry and critical disquisition of the following pages ; but among such 
obscure inquiries, I cannot feel myself as secure from error, as I cer- 
tainly do from partialitj'. 

Tbe 8pijitQ«i One constituent branch of the great councils held by 
peers. William the Gonqueror and all his successors, was com- 
posed of the bishops, and the heads of religious houses holding their 
temporalities immediately of the crown. It has been frequently 
maintained, that these spiritual lords sat in parliament only by virtue 
of their baronial tenure. And certainly they did all hold baronies, 
which, according to tbe analogy of Ijy peerages, were sufficient to 
give them such a share in the legislature. Nevertheless, I think that 
this is rather too contracted a view of the rights of the English hier^ 
archy, and indeed, by implication, of the peerage. For a great 
council of advice and assent in matters of legislation or national im- 
portance was essential to all the northern governments. And all of 
them, except perhaps the Lombards, invited the superior ecclesias- 

(() Tbe sopposed statute, De TaUaglo hod conce- the commons of tbe sbire, whose sole province was 

dendo, is considered by Blackstone, ( InirodticUon to to determine offences against the two charters, wHh 

Charters, p. 87. ) as merely an abstract of the Con- power of panlshlng by One and ImpriBonment : bat 

Urmatio Cbartarum. By that tntitied Articnll super not to extend to any case wherein a remedy by writ 

Cbartas, 28 Edw. I., a court was erected in erery was ah'eady provided, 
county, of three knights or others, to be ejected by 
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tics to their councils ; not upon any feudal notions^ which at that time 
had hardly begun to prevail, but chiefly as representatives of the 
church and of religion itself ; next, as more learned and enlightened 
counsellors than the lay nobiUty ; and in some degree^ no doubt, as 
rich proprietors of land. It will be remembered alsa, that ecclesias^ 
tical and temporal affairs were originally decided in the same assem- 
blies, both upon the Continent and in England. The Norman con- 
quest, which destroyed the Anglo-Saxon nobility, and substituted a 
Dew race in their stead, could not affect the immortality 6f churdi 
possessions. The bishops of William's age were entitled to sit in his 
councils by the general custom of Europe, and by the common law of 
England, which the conquest did not overturn (1). Some smaller 
arguoients might be urged against the supposition that th^r legisla- 
tive rights are merely baronial; such as that the guardian of the spiri- 
tualities was commonly summoned to parhament during the vacancy 
of a bishopric, and that the fy/e sees created by Henry YIII. have no 
baronies annexed to them (2) ; but the former reasoning appears less 
technical and confined (5). % 

(1) Body I Treatise on convocations, p. 126.) statM tdent with a dedfrtd intention of defending lilmMlf 
the matter tbos : In the Saxon times all bishops and before his peers^ Tbo king insisted upon hts aa-^ 
abbots sat and voted in the state councils, or parlia- sw«ring In the coart of exchequer. Stratford how 
ment, as sucli, and not on account of their tenures, ever persevered ; and the house of lords l>y the king'v 
After the conquest the ablwts sat there not as such, consent appointed twelve of their number, bishops, 
but by virtue of their tenures, as barons : and ttie earls, and trarons, to report wlietlier peers ought to 
bishops sat In a doubly capacity, as bisliops, and as answer criminal charges In parliament, and not else- 
harons. where. This committee reported to the king Id 

(2) Body, p. 128. fall parliament, that the peers of the land ought net 

(3) It is rather a curious speculative question, and to be arraigned, nor put on trial, except In parlla- 
socfa only, we may presuibe, It will long continue, ment and by their peers. The archMshopupon thi» 
whetlier bihhops are entitled, on charges of treason prayed tlie king, that inasmuch as tie had been noto> 
or felony, to a trial by the peera. If this question be riously defamed, tie might be arraigned in fhll par« 
considered either theoretically, or according to an- llament before the peers, and there make answer; 
dent autherlty, I think the afflrmative proposition which request the king granted. Rot. Pari. vol. it. 
Is beyond dispate. Bishops were at all times mem- p. 127. Collier's Eccles. Hist. vof. i. p. 543. The 
Iters of the great national council, and fully, equal to proceedings against Stratford went no farther, bat 
lay lords In temporal power as well as dignity.' I think it Impossible not to admit, tliat his right to 
$liice the conquest, they.have held their temporall- trial as a peer was taUj recognised by the king and 
lies of the crown by a baronial tenure, which, if lords. 

tliere b^ anyconslstency in law, must unequivocally Tills Is however tbe latest, and pwhapa the onlf 
distinguish them -from commoners ; since any on» Instance of a prelate's obtaining so high a privilege., 
hoidioghy barony might be challenged on a jury, as In the preceding reign of Edward II., If we can rely 
not being the peer of tbe party whom he was to try. on tbe account of Waislngham, ( p. 119. ) Adam Or- 
It is true that they take no share In the Judicial power Icgkm, the factious bishop of Hereford, had first been 
of tbe house of lords In cases of treason or felony ; arraigned I>efore the house of lords, and sul>sequently 
but this is merely In conformity to those ecclesiasti- convicted by a common Jury; but tbe transactioa 
eai canons, which prohibited the clergy from par- was of a singular nature, and the king might probe- 
taking in capital Judgment, and they have always biy be Influenced by the difficulty of obtaining a con- 
withdrawn from the house on such occasions under vlctlon from the temporal peers, of whom many 
a protestation of their rigbt to remain. Had It not were disaffected to bim. In a case where privilege 
been for this parilcularlty, arising wholly out of their of clergy was vehemently claimed. But about 1357, 
own discipline, the question of tbeir peerage could a bishop of Ely, being accused of harbouring one 
never have come Into dispute;. As fbr the common guilty oi murder, though he demanded a trial by tlie 
argament, that they are not tried as peers, because peers, was compelled to abide the verdict of a Jury, 
they tiave no inheritable nobility, 1 consider It as very Collier, p. 557. In the 31 st of Edw. II I. ( 1358 ), the 
frivolous : since It takes for granted the precise mat- abbot of Mlssenden was hanged for coining. 2 Inst, 
ter in controversy, that an inheritable nobility Is ne- p. 635< The abbot of this monastery appears fh)m 
cessary to the definition of peerage, or to its inoldcn> Dugdale to have been summoned by writ in the 49ttk 
tai privileges. of Henry III. If he actually held by barony, I do 
If we come to constltuttonal precedents, by which, not perceive any strong distinction between his case 
wlien somclently numerous and unexceptionatrfe,' and tliat of a bishop. Tbe leading precedent, bow^ 
all questions of this kind are ultimately to be deter- ever, and tbat up<Mi which lawyers principally found 
mined, tbe weight of ancient authority seems to be their denial of this privilege to the bishops, Is the 
In favour of the prelates. In the fifteenth year of case of Flsber, who was certainly tried be&>re an or- 
Edward III. (1340|, the king brought several charges dlnary Jury ; nor am I aware that any remonstrance 
against Archbishc^ Stratford. He came to parila- was made by himself, or complaint by his friends 
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Next to these spiritual lords are the earls and barons, or lay peer- 
age of England. The former dignity was perhaps not so merely offi- 
cial as in the Saxon times, although the earl was entitled to the third 
penny of all emoluments arising from the administration of justice 
in the county-courts, and might, perhaps, command the militia of his 
county, when it was called forth(l). Every earl was also a baron ; 
and held an honour or barony of the crown, for which' he paid a 
higher relief than an ordinary baron, probably on account of the 
profits of his earldom. I will not pretend to say, whether titular 
earldoms, absolutely distinct from the lieutenancy of a county, were 
as ancient as the conquest, which Madox seems to think, or were 
considered as irr^ular so late as Henry II., according to Lord Lyt- 
tleton. In Dugdale's Baronage, I find none of this description in 
the first Norman reigns, for even that of Glare was connected with 
the local earldom of Hertford. 

It is universally agreed, that the only baronies known for two cen- 



upon this ground. Crannier was treated In tbe same 
manner ; and from these two, being the most recent 
precedents, though neither of them In tbe best of 
times, the great plurality of law-boofes have drawn 
a conclusion, that bishops are not entitled to trial by 
the temporal peers. Nor can there be moch doubt, 
that whenerer the occasion shall occur, this will be 
the decision of the house of lords. ' 

There are two peculiarities, as it may naturally a|>> 
pear, In tbe above-mentioned resolollon of tbe lords 
In Stratford's case. The first Is, that they claim to 
be tried, not only before thefr peers, but In parlia- 
ment. And In tbe case of tbe bishop of Ely, It is said 
to have l)een objected to his claim of trial by his 
peers, that parliament was not then sitting. ( Col- 
lier, ubt sup. ) it Is most probable, therefore, jihat 
the court of the lord high steward, for tlie special 
purpose of trying a peer, was of more recent losll- 
tutlon ; as appears also from Sir E. Colie's expres- 
slont. 4 Inst. p. 58. The second circumstance that 
may strike a reader is, that tlie lords assert their 
privilege In all criminal cases, not distinguishing 
misdemeanours ft*om treasons and felonies. But in 
this they were undoubtedly warranted by tbe clear 
language of Magna Charta, which makes no dlstinc- 
ttoB of the kind. Tbe practice of trying a peer for 
misdemeanours by a Jury of commoners, concerning 
the origin of which I can say nothing, is one (rftjiose 
anomalies which too often render our laws capri- 
cious and unreasonable In the eyes of Impartial 
men. 

Since writing \he above note, I have read StlUing- 
fleet's treatise on the Judicial power of the bishops 
in capital cases; a right which though now, I think, 
abrogated by non-clalin and a course of contrary 
precedents, he proves beyond dispute to have existed 
by tbe common law and constitutions of Clarendon, 
to have been occasionally exercised, and to have been 
only suspended by their voluntary act. in tbe course 
of this argument, be treats of tbe peerage of the 
bishops, and produces alNuidant evidence from tbe 
records of parliament that they were styled peers, for 
which, though convinced from general recollection, 
1 had not leisure or disposition to search. But if any 
doubt should remain, the statute 23 E. 111. c. 6. 
contains « legislative declaration of the peerage of 
bishops. The whole subject Js discussed with much 
perspicuity and force by stilliogfleet, who seems 
however not to press very greatly tbe right of trial 



by peers, aware no doubt of the weight of opposite 
precedents. ( StUlingfleet's Works, vol. 111. p. 820. ) 
In one distinction, that the t>tshop8 rote in their Ju- 
dicial functions as iMrons, but in iegirtatlon as mag- 
nates, which Warburton has brought forward as his 
own In the Alliance of Church and State, StilllngfleeC 
has perhaps not taken the strongest ground, oor 
sufBclentiy accounted for their right of sitting in 
Judgment <m tlie impeachment of a commoner.. 
Parliamentary intpeacbment, upon charges of high 
public crimes, seems to be tbe exercise of a right In- 
herent In the great council of tbe nation, some traces 
of which appear even before the conquest ; ( Chron. 
Sax. p. 164. 460. 1 independent of, and superseding, 
that of trial by peers, which, If the 29tb section of 
Magna Charta be strictly construed, is only required 
upon Ifidictmentfl at the king's tolt. And this con- 
sideration is of great weight In the question still nn- 
settled, whether a commoner can be tried by tbe 
lords upon an Impeachment for treason. 

Tb^treatlse of Stlltlngfleet was written on occa- 
sion of the objectfon raised by tbe commons to tbe 
bishops voting on the question of Lord Danby's par- 
don, whi<tti be pleaded In bar of bis impeachment. 
Burnet seems to suppose, tliat tbeta' right of final 
Judgment had never lieen defended, and confounds 
Judgment with sentence. Mr. Hargrave, strange 
to say, has made a moch greater blunder, and ima- 
gined th&t the question related to their right of vot- 
ing on a bill of attainder, which no one, I believe, 
ever disputed. Notes on Co. Lytt. lat b. 

{i) Madox, Baronia Anglica, p. 138. DIalogus de 
Scaccarlo, 1. 1, c. 47. Lyttleton's Henry If. vol. II. 
p. 247. Tlie last of these writers supposes, contrary 
to Seldeu, that the earls continued to be governors 
of their counties under Henry II. Stephen created 
a few titular earls, with grants of crown lands to 
support them ; but bis successor resumed the 
grants, and deprived them of their earldoms. 

In Rymer's Foadera, vol. 1. p. 3., we flud a grant 
of Matilda, creating MUo of Glocester earl of liere- 
ford, with the moat and castle of that dty In fee to 
bihi and his belrs,^ tbe third penny of the rent of the 
city, and of the pleas In the county, three manors 
and a forest, and tbe service of three tenants In chief, 
with all their flefb ; to be held with all privileges and 
liberties as fUlly as ever any earl In England bad pos- 
sessed them. -~ 
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tuiies. after the owiqiiest irere incidaat to the tenure ^ ^. 
Of land held immeaiately from the crown. There are tue nature or im- 
however material difficulties in the way of rightly under- "^^^' 
standing their nature, which ought not to be passed over, because 
the consideration of baronial tenures will best develop the formation 
of our parliamentary system. Two of our most eminent legal anti* 
quaries, Seiden and Madox, have entertained different ofonions as 
to the characteristics and attributes of this tenure. 
According to the first, every tenant in chief by knif^ht- 

^^ , ' -^ ,. . 1."' "l Theory of Seiden; 

service was an honorary or parliamentary baron by 
reason of his tenure. All these were summoned to the king's coun- 
cils, and were peers of his court. Their baronies, or honours, as 
they were frequently called, consisted of a number of knight's fees, 
that is, of estates, from each of which the feudal service of a knight 
was due; not fixed to thirteen fees and a third, as has been erro- 
neously conceived, but varying according to the extent of the barony, 
and the reservation of service at the time of its creation. - Were 
they more or fewer, however, their owner was equally a baron, and 
summoned to serve the king in parliament with his advice and 
judgment, as appears by many records and passages in history. 

But about the latter end of John's reign, some only of the most 
eminent tenants in chief were summoned by particular writs; the 
rest by one general summons through the sheriffe of their several 
counties. This is declared in the Great Charter of that prince^ 
wlierein he promises that, whenever an aid or scutage shall be re- 
quired, faciemus summoneri archiepiscopos, episcopos, abbates, co- 
nfutes et majores barones regni sigiilatim per literas nostras. Et 
pi^tere^ faciemus summoneri in gen^rali per vicecomites et ballivos 
nostros omnes alios qui in capite tenent de nobis. Thus the barons 
are distinguished from other tenants in chief, as if the former name 
were only applicable to a particular number of the king's immediate 
vassals. But it is reasonable to think, that before this charter was 
made, it had been settled by the law of some other parliament, how 
these greater barons should be distingoished from the lesser tenants 
in diief ; dse what certainly could there be in an expression so ge- 
neral and indefinite? ' And this is likely to have proceeded from the 
pride with which the ancient and Wealthy barons of the realm would 
regard those newly cseated by grants of escheated honours, or thos^ 
decayed in estate, who yet were by their tenures on an equality with 
themselves. They procured therefore two innovations in their con- 
dition; first, that these inferior barons should be summoned gene- 
rally by the sheriff, instead of receiving their particular writs, which 
made an honorary distinction; and next, that they should pay relief, 
not as for an entire barony, one hundred marks; but at the rate of 
five pounds for each knight*s fee which they held of the crown. This 
ehanged their tenure to one by mere kn^ghl-service, and their deno- 
mination to tenants in chief. It was not difficult, afterwards, for 
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the greater barons to exclude any from coming to {)arliamentassucb, 
without particular writs directed to tbem, for which purpose some law 
was pr(d)ably enacted in the reign of Henry III. If indeed we could 
place reliance on a nameless author whom Camden has quoted, this 
limitation of the peerage to such as were expressly summoned de- 
pended upon a statute made soon after the battle of Evesham. But 
Qo one has ever been able to discover Camden's authority, and the 
change was, probably, of a much earlier date (i). 

Such is the theory of Selden, which, if it rested less 
upon conjectural alterations in the law, would undoubt* 
edly solve some material difficulties that occur in the opposite view 
of the subject. According to Madox, tenure by knight's service in 
and otMerratioBs chicf wds always distinct from that by barony. It is 
uponboih. QQt easy, however, to point out the characteristJc dif- 
ferences of the two; nor has that eminent antiquary, in his large 
work, the Baronia Anglica, laid down any definition, or attempted 
to explain the real nature of a barony. The distincUon could not 
consist in the number of knight's fees; for the barony of Hwayton 
consisted of only three; while John de Baliol held thirty fees by 
mere knight-service (2). Nor does it seem to have consisted in the 
privilege or service of attending parliament, since all tenants in chief 
were usually summoned. But whatever may have been the line be- 
tween these modes of tenure, there seems complete proof of their 
separation long before the reign of John. Tenants in chief are enu- 
merated distinctly from earls and barons in the Charter of Henry I. 
Knights, as well as barons, are named as present in the parliament 
of Northampton in 1165, in that held at the same town in 1176, and 
upon other occasions (5). Several persons appear in the Liber Ni- 
ger Scaccarii, a roll of military tenants made in the age of Henry II., 
who held single knight's fees of the crown. It is however highly 
probable, that, in a lax sense of the word, these knights may some- 
times have been termed barons. The author of the Disdogus de 
Scaccario speaks of these holding greater or lesser baronies, includ- 
ing, as appears by the context, all tenants in chief (4). The former 
of these seem to be the majores barones of King John's Charter* 
And the secundse dignitatis barones, said by a contemporary histo- 
rian to have been present in the parliament of Northampton, were 
in all probability no bther than the knightly tenants of the crown (5). 
For the word baro, originally meaning only a man, was of very large 
significance, and is not unfrequently Applied to common freeholders, 
as in the phrase of court-baron, it was used too for the magistrates 

[i ) Selden*B Works, vol. Jll. p. 7I3-T43. This was Tery consistent with their oplnton, tlut the 

(2) Lyttleton's Henry H. vol. 11. p. 212. commons were a part of parliament at that time. 

(3) Hody on ConvocaUons, p. 222. 234 But Hume, assuming at once the truth of their In- 

(4) Lib. U. c. 9. ' ter^retatlon In this Instance, and the falsehood o( 

(5) Hody and tord Lyttleton maintain these '' ba- their system, treats It as a deviation from the esta- 
rons of the second rank " to have been the sub-vas- bilshed rule, and a proof of the unsettled state of the 
sals of the crown ; tenants of the great barons, to constitution. 

whom the name was sometimes Improperly applied. 
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or chief men of cities, as it is still for the judges of the exchequer, 
aed the representatives of the Cinque-Ports. 

The passages however before cited from the Great Charter of John 
affords one spot of firm footing in the course of 6ur progress. Then, 
at least, it is evident that all tenants in chief were entitled to their 
summons; the greater barons by particular wrils, the rest through 
one directed to their sheriff. The epoch when all, who, though te- 
nants in chief, had not been actually summoned, were deprived of 
their right of attendance in parliament, is again involved in uncer- 
tainty and conjecture. The unknown writer quoted by Camden 
seems not suf^ient authority to establish by assertion, that they 
were excluded by a statute made after the battle of Evesham. The 
principle was most likdy acknowledged at an earlier time. Simon 
de Montfort summoned only twenty-three temporal peers to his fa- 
mous parliament. In the year 1255, Uie barons complained, that 
many of their number had not received their writs, according to the 
tenour of the charter, and refused to grant an aid to the king till they 
were issued (1). 

But it would have been easy to~ disappoint this mode of packing a 
parliament, if an unsummoned baron could have sat by mere right 
of bis tenure. The opinion of Selden, that a law of exclusion was 
enacted towards the beginning of Henry's reign, is not liable to so 
much (Ejection. But perhaps it is unnecessary to frame an hypo^ 
thesis of this nature.- Writs of summons might probably be cJder 
than the time of John (2) ; and when this had become the customary 
and regular preliminary of a baron's coming to parliament, it was a 
natural transition to look upon it as an indispensable condition ; in 
tiaies when the prerogative was high, the law unsettled, and the ser- 
vice in parliament deemed by many still more burthensome than ho- 
nourable. Some omissions in summoning the king's tenants to for- 
mer parliaments may perhaps have produced the above-mentioned 
provision of the Great Charter, which had a relation to the imposi- 
tion of taxes, wherein it was deemed essential to obtain a more uni- 
versal consent, than was required in councils held for state, or even 
for advice (5). 

It is not easy to determine how long the inferior te- whether mere 
nants in chief continued tq sit personally in parliament. JJ^^*^'" l^^ 
In the charters of Henry III., the clause which we have ment under pen^ 
been considering is omitted ; and I think there is no '^"* 
express proof remaining, that the sheriff was ever directed to 
summon the kmg's military tenants within his county, in the man- 
ner which the charter of John requii'ed. It appears however that 

(1) M. Paris, p. 785. The haronfl eten tdl the king, court wtthoat a partlcolar summons. Carte^Tol. II. ' 
that this was contrary to hi$ charter, In which ne- p. 249r 

▼ertheless the clause to that effect, contained In his (3) Upon the subject of tenure bj barony, besides 

fUber's charter, had bean omitted. the writers ahready quoted. See West's Inquiry Into 

(2) Henry II., in 1175, forbad any of those who had the Method of creating Peers, and Carte's History of 
been concerned In the late rebellion to come to his England, vol. II. p. 247. 
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they were io hct members of parliament on many occadons during 
Henry's reign, which shews that they were summoned, either by par- 
ticular writs, or through the sheriff; and the latter is the more plausi- 
ble conjecture. There is indeed great obscurity as to the constitution 
of parliament in this reign ; and the passages which I am about to pro- 
duce m33iy lead some to conceive that the freeholders were ^represented 
even from its beginning. I rather incline to a different opinion. 

In the Magna Charta of 1 Henry III., it is said : Pro h4c donatioae 

et concessione arcbiepiscopi, episcopi, comites, barones, 

nrilites, et Hber^ tenentes, et omnes de regno nostro dedernnt nobis 
quintam decimam partem onmium bonorum suorum mobtlium (i). 
^ in a record of 19 Henry III. : Comites, et barones, et omnes alii 
de toto regno nostro Angliae, spontanea voluntate su^ concesserunt 
nobis efficax auxilium (2). The largeness of these words is, how- 
ever, controuied by a subsequent passage, which declares the tax 
to be imposed ad mandatum omnium comitum et baronumet omnium 
alkxrum ^ de nobis tenent in capite. And it seems to have been a 
general practice, to assume the common consent of all ranks, to that 
which bud actually been agreed by the higher. In a similar writ, 
21 Henry III., the ranks of men are enumerated specifically; archi* 
episcopi, episcopi, abbates, priores, et clerici terras habenj^es quse 
ad ecclesias suas non pertinent, comites, barones, milites, et liberi 
homines, pro se et suis villanis, nobis concesserunt in auxilium trice- 
simam partem omnimn mebilium (3). In the dose roll of the same 
year, we have a writ directed to the archbishops, bishops, abbots, 
pfiors, earls, barons^ knights, and freeholders (liberi homines) oJF 
Ir^nd ; in which an aid is desired of them, and it is urged> that one 
bad been granted by bis fideles Anglise (4). 

But this attendance in parliament of inferior tenants in chief, son^ 
of them too poor to have received knighthood, grew insupportably 
vexatious to themsdves, and was not well liked by the king. He 
knew them to be dependent upon the barons, 2md dreaded the con- 
fluence of a multitude, who assumed the privilege of coming in arms 
to the appointed place. So inconvenient and mischievous a scheme 
could not long subsist among an advancing people, and fortunately 
the true remedy was discovered with little difficulty. 

The principle of representation, in its widest sense, 
giwj^^^arii^ eatt hardly be unknown to any government not purely 
"SteUM '*^'^ democratical. In almost every country the sense of the 
. whole is understood to be spoken by a part, and the de- 
cisions of a part are binding upon the whole. Amongour ancestors, 
the lord stood in the place of his vassals, aad, still more linquestion* 
ably, the abbot in that of his monks. The system indeed of ecclesias- 
tical councils, considered as organs of the church, rested upon the prin- 

. (4) Body on ConTO(»f tons, p. 293. (3) Brady's History of England, vol. i. Appendix, 

(2} Brady, Introduction to History of England. Ap- p. 482. 
pendtx, p. 48. (4) Brady's Introdactlon, p. 94. 
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cipJe of a virtual or an express representalion, and* bad a tendmief 
to render its application to national assemblies more familiar. 

The first instance of actual representation which occurs in our his- 
tory is only four years after the conquest : when William, if we may 
rdy on Hoveden, caiised twelve persons skilled in the customs of 
England to be chosen from each county, who were sworn to inform 
him rightly of their laws ; and these, so ascertained, were ratified by 
the consent of the great council. This, Sir Mathew Hale asserts to 
be **as sufficient and effectual a parliament as ever was held in En- 
gland (1)." But there is no appearance that these twelve deputies of 
each county were invested with any higher authority than that of 
declaring their ancient usages. No stress can be laid, at least, on 
this insulated and anomalous assembly, the existence of which is only 
learned from an historian of a century later. 
' We find nothing that can arrest our attention, in searching out the 
origin of county representation, till we come to a writ in the fifteenth 
year of John, directed to all the sheriffs in the following terms : Rex 
Vicecomiti N., salutem. Praecipimus tibi qu6d omnes miiites ballivse 
tuse qui summoniti fuerunt esse apud Oxoniam ad Nos a die Omnium 
Sanctorum in quindecim dies venire facias cum armis suis : corpora 
vero baronum sine armis singulariter, et quatuor dtscretos milkes de 
comitatu tuo, illiic venire facias ad eumdem terminum, ad loquendum 
nobiscum de negotiis regni nostri. For the explanation of this ob- 
scure writ, I must refer to what Prynne has said (2); but it remains 
problematical, whether these four knights (the only clause which 
concerns our purpose) were to be elected by the county, or returned, 
in the nature cJf a jury, at the discretbn of the sheriff. Since there 
is no sufficient proof whereon to decide, we can only say with hesi- 
tation, that there may have beafi an instance of county representation 
in the fifteenth year of John. 

We may next advert to a practice, of which there is very clear 
proof in the reign of Hetiry III. Subsidies granted in parliament 
were assessed, not asiii former times by the justices upon their cir- 
cuits, but by knights freely chosen in the county-coitrt. This ap- 
pears by two writSy one of the fourth, and one of the ninth year of 
H^mry III. (5), At a subsequent period, by a provision of the Oxford 
parliament in 1258, every county elected four knights to inquire into 
gnevancesr, and deliver their inquisition into parliament (4). 

The next writ now extant,* that wears the appearance of parlia- 
mentary representation, is in the thirty-eighth of Henry IK. This, 
after reciting that tl^ earls, barons, apd other great men (cseteri 
magnates) were to meet ^ London three weeks after E^ter, with 
horses and arms, for the purpose of sailing intoGasccmy, requires 
the sheriff to compel all within his jurisdiction, who hold twenty 
pounds a-year of the^ king in chief, or of those in ward of the king. 



(I) HIsi. of Common Law, vol. i. p. 208. 
(2| 2 PryDoe's Roister, p. 16. 



(3) Drady'8 lotrodoclion. Appendix, p. 41. 44. 

(4) Brady'ft Dlst. of Bagland, vol. 1. App. p. 227. 
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to appear at the same time and place. And that besides those men- 
tioned he shall cause to come before the king's council at West- 
minster on the fifteenth day after Easter, two good and discreet 

' knights of his county, whom the men of the county shall have chbsen 
for this purpose, in' the stead of all and each of them, to consider, 
aloQg with the knights of other counties, what aid they will grant 
the king in such an emergency (1). In the principle of election, and 
in the object of the assembly, which was to grant money, this cer- 
tainly resembles a summons to parliament. There are indeed anoma- 
lies sufBcienxly remarkable upon the face of the writ, which distin- 
guish this meeting from a regular parliament. But when the scheme 
of obtaining money from the commons of sbires through the con- 
sent of their representatives had once been entertained, it was easily 
applicable to more formal councils of the nation. 

A few years later there appears another writ analogous to a sum- 
mons. During the contest between Henry III. and the confederate 
barons in 1261, they presumed to call a sort of parliament, sum- 
moning three knights out of every county, secum tractaturos super 
communibus negotiis regni. This we learn only by an opposite writ 

' issued by the king, directing the sheriff to injoin these knights who 
had been convened by the earls of Leicester and Glocester to their 
meeting at St. Alban's, that they should repair instead to the king 
at Windsor, and to no other place, nobiscum super praemissis 
colloquium habituros (2). It is not absolutely certain, that these 
knights were elected by their respective counties. But even if they 
were so, this assembly has much less the appearance of a parlia- 
ment, than that in the thirty-eighth of Henry HI. 

At length, in the year 1465, the forty-ninth of Henry IH., while 
he was a captive in the hands of Simon de Montfort, writs were 
issued in his name to all the sheriffs, directing them to return two 
knights for the body of their county, with two citizens or burgesses 
for every city and borough contained within it. This therefore is 
the epoch at which the representation of the commons becomes in- 
disputably manifest; even should we reject altogether the more 
equivocal instances of it which have just been enumerated. 

Whether the ^^ indeed the knights were still elected by none but 
knights were the luug's military tenants, if the. mode of representa- 

elected bT ft^e^ i ■ 

holders In gen&- tiou was merely adopted ta spare them the inconve- 
'^' nience of personal attendance, the immediate innova- 

tion in our polity was not very extensive. This is an interesting, 
but very obscure topic of inquiry. Spelman and Brady, with otb^r 
writers, have restrained the original right of election to tenants in 
chief, among whom, in process of time, those holding under mesne 
lords, not being readily distinguishable in the hurry of an election, 
contrived to slide in, till at length their encroachments were ren- 
dered legitimate by the statute 7 H. lY. c. 15., which put all suitors 



(1) a Prynne, p. 23. (2) Ibid . p. 37. 
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to the ooanty-couit on an equal footing as to the electm frandme. 
lite argument on this side m%ht be plausibly urged ^ith the follow- 
ing reasoning. 

The sfnrit of a feudal monarchy, which compelled every lord to 
act by the advice and assent of his immediate vassals, established no 
relation between him and those who held nothing M his hands. They 
were included^ so far ds he was concerned, in ^etr superiors ; and 
the feudal incidents were due to him from the whole of his vassal's 
Sfif, whatever tenants might possess it by sub-infeudation. }n En* 
gland, the tenants in chief alone were called to the great councils be- 
fore representation was thought of, as is evident both by the charter 
of John, and by the language of many records ; nor were any others 
eoncemed in levying aids or ^scuages, which were only doe by virtue 
of th^r tenure. These military tenants were become in the reign of 
Henry HI. far more numerous than they had been under the Con- 
queror. If we include tliose who held of the kiiig ut de honore, that 
is, the tenants of baronies escheated or in ward, who may probably 
have enjoyed the same privileges, being subject in general to the 
same burthens, their number will be greatly augmented and form no 
inconsiderable portion of the freeholders of tte kingdom. After the 
statute conmionly called Qui emptores in the eighteenth of Edward T. , 
they were likely to increase much moi^, ds every licensed alienation 
of any portion of a fief by a tepaat in chief would create a new free- 
hold immediatdy depending upon the crown . Many of these tenants 
in captte held yevy small fractions of knight's fees, and were conse- 
quently not called upon to receive knighthood. They were plain free- 
holders holding in chief, and the lib^ri homines or liber^ tenentes of 
those writs whfch have been already quoted. The common form 
indeed of writs to the sheriff directs the knights to be chosen de 
communitate comitates. But the word communitas, as in boroughs^ 
denotes obly the superior part : it is not unusual to find mention in 
records of communitas populi or omnes de regno, where none are 
intended but the barons, or at most the tenants in chief. If we look 
attentively at the earliest instance of summoning knights of shires to 
parliament, that in 38 H. lU., which has been noticed above, it will 
appear that they could only have been chosen by military tenants m 
chief. The object of calling this parliament. If parliament it were, 
was to obtain aik aid from the military tenants, who, hoklin^ less 
than a knight's fee, were not required to do personal service. None 
then, surely, but the tenants ip chief could be electors upon this occa- 
sion, which merely respected their feudal duties. Again, to come 
much lower down, we find a series of petitions in the reigns of Ed- 
ward III. and Richard II., which seem to lead us to a conclusion that 
only tenants in chief were represented by the ktiights of shires. The 
writ for wages directed the sheriff to levy them on the commons of 
the county, both within franchises and without, (tam intra libertates 
qu^ extra). But the tenants of lords hokling by barony endeavoured 

H. 5 
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to exempt themselves from thi^ burthen, in which they seem to have 
been countenanced by the king. This led to frequent remonstrances 
from the commons, vyho finally procured a statute, that aU lands, 
not discharged by prescription, should contribute to the payment of 
wages (i). But, if these mesne tenants had possessed equal rights 
of voting with tenants in chief, it is impossible to conceive that they 
would have thought of claiming so unreasonable an exemption. Yet, 
as it would appear harsh to make any distinction between the rights 
of those who sustained an equal bm-then, we may perceive how the 
freeholders holding of mesne lords might on that account obtain 
after the statute a participation in the privilege of tenants in chief. 
And without supposing any partiality or connivance, it is easy to 
comprehend, that while the nature of tenures and services was so 
obscure as to give rise to continual disputes, of which the ancient re- 
oerds of the King s Bench are full, no sheriff could be very accurate 
in rejecting the votes of common freehoklers, repairing to the county- 
court, and undistinguishable, as must be allowed, from tenants in 
capite upon other occasions, such as serving on juries, or voting on 
the election of coroners. To all this it yields some corroboration, 
that a neighbouring though long hostile kingdom, who borrowed 
much of her law from our own, has never admitted any freeholders, 
except tenants in chief of the crown, to a suffrage in county elec- 
tions. These attended the parliament of Scotland in person till i4SS, 
when a law of James I. permitted them to send representatives (2). 
Such is, I think, a fair statement of the arguments that might be 
alledged by those who would restrain the right of election te tenants 
of the crown. It may be urged on the other side, that the genius 
of the feudal system was never completely displayed in England ^ 
much less can we make use of that policy to explain institutions that 
prevailed under Edward I. Instead of aids and scutages levied upon 
the king's military tenants, the crown found ample resources in sub* 
sidies upon moveables, from which no class of m^ was exempted. 
But the statute that abolished all unparliamentary taxation led, at 
least in theoretical principle, to exteild the elective franchise to as 
large a mass of the people as could conveniently exercise it. It was 
even in the mouth of our kings, that what concerned all should be 
approved by all. Nor is the language of all extant writs les^ adverse 
to the supposition that the right of suffrage in county elections was 
limited to tenants in chief. It seems extraordinary, that such, a re- 
striction, if it existed, should never be deducible from these instru- 
ments ; that their terms should invariably be large enough to comprise 
all freeholders. Yet no more is ever required of the sheriff than to 
return two knights^ chosen by the body of the county. For they are 
not only said to be returned pro communitate, but '' per communi- 
tatem,''and ** de assensu totius communitatis." Mor is it satisfactory 

II) V2 ble. II. c. 12. Prynne't 4tli Register. Bat tbU law was not regalarly acted upon tiU fS87. 

(2) riokenoD's Hist, of Scotland, toI. U p. 120. 857. p. 908. 
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to aUedge, without any proof, that this word should be restrict* 
ed to the tenants in chief, contrary to what must appear to be 
its obvious meaning (1). Certainly if these tenants of the crown 
had found inferior freeholds usurping a right of suffrage, we might 
expect to find it the subject of some legislative provision, or at 
least of some petition and complaint. And, on the other hand, it 
would have been considered as unreasonable to levy the wages due 
to knights of the shire for their service in parliament on those who 
had no share in their election. But it appears by writs at the very 
beginning of Edward II .'s reign, that wages were levied ^* de com- 
munitate comitatus (2). " It will scarcely be contended that no one 
was to contribute under this writ, but tenants in chief; and yet the 
word communitas can hardly be applied to different persons, when it 
occurs in the same instrument, and upon the same matter. The se- 
ries of petitions above-mentioned relative to the payment of wages 
rather tends to support a conclusion, that all mesne tenants had the 
right of suffrage, if they thought fit to exercise it, since it was eai^nest- 
ly contended that they were liable to contribute towards that ex- 
pense. Nor does there appear any reason to doubt that all free- 
holders, except those within particular franchises, were suitors to the 
county-court ; an institution of no feudal nature, and in which elec- 
tions were to be made by those present. As to the meeting to which 
knights of shires were summoned in 38 Henry III., it ought Dot to be' 
reckoned a parliament, but rather one of those anomalous convep- 
tions which sometimes occurred in the unfixed state of government. 
It is at least the earliest known instance of representation, and leads 
us to no conclusion in respect of later times, when the commons 
had become an essential part of the legislature and their consent was 
required to all public burthens. 

This question, upon the whole, is certainly not free from consider- 
able difficulty. The legal antiquaries are divided. Prynne does not 
seem to have doubted but that the knights were ^'.elected in the full 
county, by and for the whole county,'' without respect to the tenure 
of the JFreeholders (3). But Brady and Carte are of a different opi- 
nion (4). Yet their disposition to narrow the basis of the constitution 
is so strong, that it creates a sort of prejudice against their autho- 
rity. And if I might offer an opinion on so obscure a subject, I should 
be much inclined to believe, that even from the reign of Henry I., 
the election of knights by all freeholders in the county-court, with- 

\\\ Wbat can one, wbo adopts tbia opinion of Dr. Rot. k E. II. In Rot. Pari. voK 1. p. U2. See also 

Brady, say to tbe foUowing record ? Rex mllitibos, p. 244. 'and 260. If the word comamnllas Is .bere 

iiberls bomlnlbas, et toil communituU comitates used In any precise sense, wbicb, wben possible, we 

Wygomiffi, tam Intr^ftlibertatesquim extra, salatem. are to suppose in construing a legal InstmoMnt, It 

Cdm comites, barones, mllltes, llberl bomlnes et must designate, not tbe tenants in cbief, but tbe In- 

commonitates comitatuum regnl nostrl ▼ioeslmam ferlor class, wbo, tbougb nettbCr ft'eeboMers nor 

oamlum bonorum suorum mobilium, clvesque et ftree burgesses, were f et contributable to tbe subsidy 

borgenses et communltates omnium ci\ltatum et on tbeir goods. 

borgorum eJusdem regnl, necnon tenentes de antl- (2) Madox, Pinna Burgl, p. 90. and p. 102. Note Z. 

qois dominlels corons nostrsB qulndedmam bono- (3) Prynne's 2d Register, p. SO. '^ 

mm sooram moUlium nobis oonoessenint. Pat. (4) C«rte*8 pist. of England, ' ol. U. p. aso. 
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out regard to tenure, was little, if at all, differeot from what it is at 
present (1). 
fng^eu or The progress of towns in several continental countries^ 
towns. fponi a oondition bordering upon servitude to wealth and 
liberty has more than once attracted our aitention in other parts of 
the present work. Their growth in Englsmd, both from general 
eauses and imitative policy, was very similar and nearly co-ineideot. 
Under the Anglo-Saxon line of sovereigns, we scarcely can discover 
in our scanty records the condition of their inhabitants ; except retro«- 
spectively from the great survey of Domesday Book, Which displays 
the state of England under Edward the Ck)nfessor. Some attention 
to commerce had been shewn by Alfred and Athelstan ; and a mer^ 
chant who had made three voyages beyond sea was raised by a law^ 
of the latter monarch to the dignity of a Thane (2). This privilege 
was not perhaps often claimed ; but the burgesses of towns were al- 
ready a distinct class from the ceorls or rustics, and, though hardly 
free according to our estimation, seem to have laid the foundation of 
more extensive immunities. It is probable, at least, that the English 
towns bad made full as great advances towards emancipation as those 
of France. At the conquest we find the burgesses or inhabitants of 
towns living under the superiority or protection of the king, or of 
some other lord to whom they paid annual rents, and determinate 
dues or customs. Sometimes they belonged to different lords ; and 
sometimes the same burgess paid customs to one master, while he 
was under the jurisdiction of another. They frequently enjoyed 
special privileges as to inheritance ; and in two or three instances 
Ibey seem to have possessed common property, belonging to a sort 
of guild or corporation ; but never, as far as appears by any evidence, 
had they a municipal administration by magistrates of thehr own 
choice (3)» Besides the regular payments, which were in general 

H) The present qoestkm bas been dlwiused wUb of tbe aatbor's booestT, will Gonrey a great deal of 

much ability in tbe Edlnbargb Aevlevr, toI. xxtI. knowledge. 

p. 34t. Since tbe'former part of this note waa written, I 

(21 WUklnf, p. 7*. bare met with a charter granted by Benry ir. to 

(3) Bargenses Ezonlse ui1)i» taabent extra dvita- Lincoln, which seems to refer, more explicitly than 

tem terram daodedm carocataruHi : quae nuUam any similar Instrument, to municipal privileges of 

conraetudlnem reddunt nisi ad ipsam dyltatem. Jarlsdlctlon ei\)oyed by the citizens under Edward 

Domesday, p. iOO. At Canterbury the burgesses had the Coofessor. These charters, It Is well known, do 

fmrty-flve houses without the city, de quibus Ipsi ha- not always recite what Is true ; yet it to possible, that 

. bebant gablum ct consuetnVinem, rex autem socam the citizens of Lincoln, which bad been one of the 
•t sacam ; ipsi qnoque burgenses habebant de rege Ave Danish towns, soioetlmes mentioDed with a sort 
triglnta tres acras i»-all In glldam snam* p. 2. In of dlsUnctlon by writers before tbe conquest, mlg^t 
Lincoln and Stamn>rd some resident proprietors, be in a more advantageous situation than tbe gene- 
called Lagemanni, had jorisdiction (,socam et sa^ rality of burgesses. Sciatis me concesstase clTlbns 

> cam ) over their tenants. But no where have 1 been meis Lincoln, ^mnes libertates et consuetudlnes et 

able to discover any trace of Internal seir-goveria|- leges sues, quasbabnerunt tempore Ed wardlet Will. 

■»ent ; unless Chester may be deemed an exc^ion, et Hear, regum Angll«, et glldam suammercatorlam 

where we read of twelve judlces clvitatls; but by de bomlalbus clvitatls et dej&iits mcarcatorlbns coml- - 

wbomooostltuted, does not appear. Tbe word lage- tatOs, slcut lUam babuefunt tempore praBdictorun 

J mm seems equivalent to judex. Tbe guild men- antecesaorum nostrwum, r^^um Angli«, mellds et 

ilened above at Canterbury was. In aU pro|>abiIHy, a liberies. Et omnes hominei} ^ul inft-a qualuor dlvl- 

Tokintary association : so at Dover we And tbe bur- sas clvltatea^maoent et mercatum deducunt, sint ad 

gesses' guildhall, gl halla burgensinm. p. i . glldas, et consuetodiQes at asalsas clvitatls, stent me- 

Many of tbe passages In Domesday relative to the Uus fUeront temp. Edw. et WW. et Henr«-tegum An- 

sute or Burgesses are collected in Brady's History of gli«. Rymer, 1 1, p. 40. ( EdU. m6.\ 

Borongba; a work, which. If read with due suspicion l am indebted to the friendly ramarka of the pe- 
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wi heavy, tbey were KaUe to tallages at the discretion of their lords. 
This burthen continuisd for two centuries, with no limitation, except 
that the barons were latterly forced to ask permission of the king 
before they set a tallage on tiieir tenants, which was commonly done 
when he itioposed one upon bis own (1). Still the towns became 
coflsideraUy richer ; for the profits of their traffic were undiminished 
by competition ; and the C(Hisdousness that they could not be indivi- 
dually despoiled of their possessions, like the villeins of the country 
around, inspired an industry and perseverance, which all the ra- 
pacity of Norman kings and barons was unable to daunt or over- 
come. 

One (^ the earliest and most important changes in the Towns letstn fee- 
condition of the burgesses was the conversion of their '•"»• 
individual tributes into a perpetual rent from the whole borough. 
The town was then said to be affermed, or let in fee-farm to the bur- 
gesses and their successors for ever (2). Previously to such a grant, 
the k)rd held the tovm in his demesne, and was the legal proprietor 
of th^soil and tenements; though I by no means apprehend that 
the burgesses were destitute of a certain estate in their possessions, 
fiut of a town in fee-farm he only kept the superiority, and the inhe- 
ritance of the annual rent, which he might recover by distress (5). 
The burgesses h^d their lands by burgage-tenure, nearly analogous 
to, 6v rather a species of, free socage (4). Perhaps before the grant 
tbey might correspond to modern copy-holders. It is of some im- 
portance to observe, that the lord by such a grant of the town in 
fee-farm, whatever we may think of its previous condition, divested 
himself of his property, or lucrative dominion over the soil, in return 
for the perpetual rent ; so that tallages subsequently set at his own 
discretion upon the inhabitants,, however common, cai^ hardly be 
considered as a just exercise of the rights of proprietorship. 

Under such a system of arbitrary taxation, however, chartcrsofincor- 
it was evident to the most selfish tyrant, that the wealth portion. 
of bis burgesses was his wealth, and their prosperity his interest; 
much more were liberal and sagacious monarchs, like* Henry 11., 
inclined to encourage them by privileges. From the time of William 
Rufus, there was no reign in which charters were not granted to 
different towns, of exemption from tolls on rivers and at markets, 
those lighter manacles of feudal tyranny; or of commercial fran- 
chises; or of immunity from the ordinary jurisdictions ; or, lasdy, of 
internal self-regulation. Thus the original charter of Hl^ni^ I. to the 

rlodlcal critic whom 1 bare liefore meotioned, for their members. Yet tbis Is sometbiiig different froiB 

remtnding me of other charters of tbe same age, ei- manlclpaf Jorlsdlctlon oTer all the Inhabitants of a 

pressed in a similar manner, which In my haste I town. 

had overlooked, thoagb printed In common books. \i) 'Madox, Hist, of Exchequef , c. IT. 

Bat whether these general words ought to outweigh (sj- Madox, FIrma Burgl, p. 1. There Is one In- 

tbe silence of Domesday Book, 1 am not prepared to stance, I know not If any more could be found, of a 

decide. 1 have admitted below, that tbe possession flrma burgl before the conquest. It was at Hontlnf- 

ofcorporateproperty Implies an elect iyegorernment don. Domesday, p. 203. 

for Its administration, and I think It perfectly clear (3) Madox, p. 13. 13. 

that the guilds made bye-laws for the regulation, of J4) Id. p. 21. 
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city of London (i) concedes to the citizens, in addition to valuable 
commercial and fiscal immunities, the right of chusing their own 
sheriff and justice, to the exclusion of every foreign jurisdiction (2). 
These grants, however, were not in general so extensive till the reign 
of John (3). Before that, time, the interior arrangement of towns 
had received a new organization. In the Saxon period, we find vo- 
luntary associations, sometimes religious, sometimes secular; in some 
cases for mutual defence against injury, in others for mutual relief 
in poverty. These were called guilds, from the Saxon verb gtldan, 
to pay or contribute, and exhibited the natural, if not the legal charac- 
ter of corporations (4). At the time of the conquest, as has been 
mentioned above, such voluntary incorporations df the burgesses 
possessed in some towns either landed property of their own, or 
rights of superiority over that of others. An internal elective go- 
vernment seems to have been required for the administration of a 
common revenue, and of other business incident to their association (5). 
They became more numerous and more peculiarly commercial after 
that sera, as well from the increase of trade, as through imitation of 
similar fraternities existing in many towns of France. The spirit of 
monopoly gave strength to those institutions, each class of traders 
(orming itself into a body, in order to exclude competition. Thus 
were established the companies in corporate towns, that of the 
Weavers in London being perhaps the earliest (6) ; and these were 
successively consolidated and sanctioned by charters from the crown. 

H) I baT6 read Minewb^re that this ebart«r waf wards another, or eren towards a stranger, Inrnrred 

granted In 1401. Bat the Instmment Itself, which a fine. No one was to eat or drlpk In the company 

Is only preserred by an Inspexlmos of Edward IV., of one who had kUM his brother fellow, anless In 

does not contain any date. Rymer, t. I. p. 14. the presence of the king, bishop, or alderman. Dls- 

(edlt. 4816.} Could It be traced so high, the drcum- sertatlo Epislolarls, p. 24 . 

stance wonld be remarkable, as the earliest charters We find in WHkins's Anglor^azon laws, p. 65., a 

granted by Louis VI., supposed to be the father of number of ordinances, sworn to by persons both of 

these Instltutioh^, are seyeral years (ater. nohle. and Ignoble rank, ( ge eorllsce ge ceorUsn^ 

(2) This did not, however, save the citizens from and conQrmed by King Athelstan. these are In tbe 
fining 1^ one hundred marks to the king for this nature of bye>laws for the regulatloh of certain so- 
prlTllege. Mag. Rot. 5 Steph. apud Madox. pist. cletles that had been formed for the preserratlon of 
Exchequer, t. xi. I do not know that the charter of public order. Their remedy was rather riolent : to 
Benry I. o^i be suspected ; but Brady, In bis treatise kill and sehe tbe effects of all who should rob any 
of Boroughs, (p. 38. edit 477T.) does hot think pro- member of the association. This property, after de- 
per once to Qientlon it ; and Indeed uses many ex- ducting the>alue of the thing stolen, was to be di- 
presslonskicomp^tible.iYlth its existence. Tided into two parts; one giren to the cl:lmlnal*s 

(3) Blomefleid, Hist, of Norfolk, rol. lU p. 46. says wife If not a^ accomplice, the other shared between 
thAt Henry \. granted the same prlTlI^es by charter the king and the society. 

to Norwich In 4422, which London possessed. Yet In another fraternity among the clergy and laity 

\t appears, that the king named the port-reeve or of Exeter, every fellow was Uitltled to a contribution 

provost ; but Blomefleid suggests, that he was pro- In case of taking a Journey, or If his ho^se was 

babiy recommended by tbe citliens, the ofQce being burned. Thus they resembled. In some degree, our 

aig^ual. friendly sopletleS; and display an Interesting picture 

(4) Madox, Flrn^orgl, p. 23. Bickes has given of manners, which has Induced me to Insert this 
us a bond of #lIovffnlp among the thanes of Cam- note, though not greatly to the present purpose, 
brldgeshire, containing several curious particulars. See more of the Anglo-Saxon gulid& In Turner's 
A composition of eight pounds, exclusive, 1 conceive. History, vol. 11. p. 402. Societies of the same kind, 
of tbe usual wereglld, was to be enforced from the for purposes of religion, charity, or mutual assls- 
•layer of any fellow. If a fellow ( glide ) killed a man tance, rather than trade, may be found long aftM>- 
of 4200 shillings wereglld, each of tbe society was to wards. BlomefleM's Hist, of Norfolk, v. ill. p. 404. 
ooiitrlbute half a marc; for a ceorl, two one (per- (5) See a grant from Turstin, archbishop of York, 
haps ten shHIings) ; for a Welshman, one. If hoifr- lii the reign of Henry I., to the burgesses of Beverley, 
ever this act was committed wantonly, the fellow that they may have their kanthut { U e. guHdball \ 
bad no right to call on the society for contribution, like those of York, et Ibi sua statute pertracteot ad 
|f one fellow killed another, he was to pay the legal honorem Dei, etc. Rymer, 1. 1. p. 40. (edit. 4846.V 
wereglld. to his kindred, and also eight pounds to (6) Madox, Fimla Burgl, p. 480. 

the society. Ifarsh words used by one fellow to- 
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In towns not large enough to admit of distinct companies, one mer- 
chant guild comprehended the traders in general, or the chief of 
them ; and this, from the reign of Henry II. downwards, became the 
subject of incorporating charters. The management of their internal 
concerns, previously to any incorporatbn, fell naturally en6ugh into a 
sort of oligarchy, which the tenour of the charter generally preserved. 
Though the immunities might be very extensive, the powers were 
more or less restrained to a small number. Except in a few places, 
the right of chu$ing magistrates was first given by King John ; and 
certainly must rather be ascribed to his poverty, than to any enlarg- 
ed policy, of which he was utterly incapable (1). 

From the middle of the twelfth century to that of the Prosperity of 
thirteenth, the tradeis of England became more and ^°«"'* ***''°* 
more prosperous. The towns on the southern coast exported tin 
and other metals in exchange for the wines of France; those on the 
eastern sent com to Norway ; the Cinque-ports bartered wool against 
the stuffs of Flanders (2). Though bearing no comparison with the 
cities of Italy or the empire, they increased sufficiently to acquire 
importance at home. That vigorous prerogative of the Norman 
roonarchs, which kept down the feudal aristocracy, compensated for 
whatever inferiority there might be in the population and defensible 
strength of the English towns, compared with those on the Conti* 
nent. They had to fear no petty oppressors, no local hostility ; and 
if they could satisfy the rapacity of the crown, were secure from all 
other grievances. London, far above the rest, our an- ^^^^^^ 
cient and noble capital, might, even in those early times, 
be justly termed a member of the political system. This great city, 
so admirably situated, was rich and populous long before the con- 
quest. Bede, at the beginning of the eighth century, speaks of 
iondon as a great market, which traders frequented by land and 
sea<35. It paid 15,000/. out of 82,000/., raised by Canute upon 
the kingdom (4). If we believe Roger Hoveden, the citizens of Lon- 
don, on the death of Ethelred 1I„ joined with part of the nobility in 
raising Edmund Ironside to the throne (5). Harold I., according to 
better authority, the Saxon Chronicle, and William of Malmsbury, 
was elected by their concurrence (6). Descending to later history, 
we find them active in the civil war of Stephen and Matilda, The 
famous bishop of Winchester tells the Londoners, that they are 
almost accounted as noblemen on account of the greatness of their 
city ; into the community of which it appears that some barons had 
been received (7). Indeed the citizens themselves^ or at least the 

(1) Madox, passim, i few of an earlier date may (6) Cbron. Saxon, p. 1S4. Maimsbqry, p. 76. He 
be fouDd In tbe new edition of Rfmer. says therpeople of London ^ere become almost bar- 
Pi Lyttleton^s Hist, of Henry II. toI. II. p. iTO. barlans tbrough tbelr Intercourse with the Danes; 
Macplierson^s Annals of Commerce, vol. 1. p. 331. . propter frequentem eonvlctum. 

(3) Macpherson, p. 245. (7) Londinenses, qnl sunt quasi optlmatef pro mag- 

(4) Id. p. 282. nitadlne civltatis In AngllA. Malmsb. p. 489. Thus 

(5) Gives Lundlnenses, et pars noblilom, qui eo too Matthew Paris : Cl?es Londinenses, qnos propter 
tempore consistebant Lundonle. Clltonem Eadroun- clvltatls dignitatem et civiam antlquaWi ilbertatem 
dum nnaolml consensu in regem levav^re. p. 249. larones consuevimus appellare. p. 7M. ; and tn an* 
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priDcipftl of ibeitty were called barons. It was ocrtadoi^ by for the 
l^eatest city m England. There have been diflerent estnnates of its 
populaUoOi, some of which are extravagant; but I think it coold 
hardly have contained less than thirty or forty thousand sonis within 
its walls ; tuid the suburbs were very populous (1). These numbers, 
the enjoyment of privileges, and the consciousness of strength, infused 
a free and even mutinous spirit into their conduct (2). The Londo- 
ners were always on the bsurons' side in thdr contests wHh the 
crown. They bore a part in deposing William Longchamp, the 
chancellor and justiciary of Richard I. (3). They were distinguished 
in the great struggle for Magna Charta ; the privities of their city 
are expressly confirmed in it ; and the Mayor of London was one of 
the twenty-five barons to whom the maintenance of its provisions was 
delegated. Iq the subsequent reign, the citizens of London were re- 
giu*ded with much dislike ai|d jealousy by the court, and sometimes 
suffered pretty severely by its hands» especially after the battle of 
Evesham (4). 

Notwithstanding the influence of London in these seasons of dis- 
turbance, we do not perceive that it was distinguished froQi the most 
insignificant town by greater participation in national councils. Rich, 
powerful, honourable, and high-spirited as its citizens had become, 
it was very k)ng before they found a regular place in parliament. 
The prerogative of imposing tallages at pleasure, nnsparidgly exer* 
cised by Henry III. even over London (5), left the crown no induce- 
ment to summon the inhabitants of cities and boroughs. As these 

otber place : totlas cfvltatls ctres, qoos karones to- and that under Constantlne In 4222, the patrlarcbs 

cant. p. 835. $pelman says, that the magistrates of of a long line of city d(!magogues. Boveden, p. 765. 

eeveral ether towns were called barons, Giossary, M. Paris, p. t54. 

Barones de London. (3) Boyeden's expressions are very precise, and 
{i) Drake, the historian of Torfe, mafntalos that shew that the share taken by the citizens of London 
London was less popnlous, aboat the time of the con- (probably the mayor and aldermen) in this measure 
quest, than that city ; and qvotes Bardynge, a writer was no tumultuary acclamation, but k deliberate 
of Benry Y/s age, to prore that the Interior part of concsrrcnce with the nobUtty. Comes Johannes, 
the fbrmer was not closely built. Eborncum, p. 01 . ei ferd omnes eplscopl, et comltes Angliae efldem die 
York however does not appear to have contained intraverunt Londonlas ; et in craslino praedtctus Jo- 
more tlittn 10,000 Inhabitants at the accession of the hannes frater regis, et archfeplsc^pus Rotlioma- 
Conqueron, an^ the rery exaggerations as to the gensis, et omnes eplscopl, et comltes, et barones , et 
popoloosnessof London prore that it most hare far elves Londonlenses cum illls conreneruot 1b atrlo 
exceeded that number. Fit2-Stephen, the contem- eccleslae S. Paull.... Placult erg6 Johannl fratrl re- 
|)orary biographer of Ttiomas Becket, tfells as of gis, et omnibus episcopis, et comltlbus, et baronl- 
80,000 men capable of bearing arms wlthfa Its pre- bus regnt, et civlbus Londoniarum, qoM canoeHc- 
tilncts; where however his translator, Pegge, sus- rlus Ute deponeretnr, et deposuerunt eum, etc. 
pectB a mistake of the MS. in the numerals. And p.701. . 

this, wfth similar hyperl>oles, so imposed en the (4) The reader may consult, for a more full mv 

Ittdklons mind of Lord Lyttleton, that finding in count of the English towns before the middle of the 

Peter of Blels the inhabitants of London reckoned at thirteenth century, Lyttleton's fllstory of Beio? U. 

quadraglnta mlllla, he has actually proposed to read vol. 11. p. 174.; and lilacpherson's i^inals of Cem- 

q^adrlngenta. BIst. Benry II. vql.iv. odflnem. U merce. 

is hardly necessary to observe, that the Condition of (5) Frequent proofs of this may be found in Ma- 

agrlcultui^ and intOTBal^eoramunieatlOA would not dox, Btst. of Exchequer, c. 17., as well as in Matt, 

have allowed half that number to subsist. Paris, who laments it with indignation. Gives Len- 

Tbe subsidy-roll of 1377, published in the ArclMBo- dlnenses, contra ^consuetodlnem et ltt)ertatem dvl- 

logia, vol. vii., would lead to a conclusion that all talis, quasi servi uHlrae conditionis, nod sub n»- 

the Inhabitants of London did not even then exc«jecf mine aut titulo llbo-i adjutoril, sed taHaglU qood 

35,000. ir this be true, they could not have amount- multtoi eos angebat, regL, UcM invltl et renltoates, 

•d, prd»|bly« to so cp-eat a number two or three numerare sunt coactl. p. 402. Bela nbl est Londl- 

licnturief earlier. nensis, totles empta, toUes concessa, totles scrlpta, 

if£^ This seditious, or at least reAractory character tetles Jurata llbertas I etc. p. 657. The king some- 

of the Londoners was dismayed in the tumult headed times suspended their martet, that Is, I suhnm, 

by WlUlara lonflbeard In the time of Rtehard l., their right of toll, till his demands were faM« 



Put in. j BURIKCr THE MIDBLB AGES. T5 

hideed were daily groiriiig more conaderaUe, they were cerlaiii, in 
a monarchy so limited as that of England became in the tUrteemh 
oenliiry^ of attaining, sooner or buter^ this eminent privilege. Al- 
though therefore the' deject of SinKm de Mootfort in calling them to 
Us parliamem after the battle of Lewes was merely to strengthen hk 
Own factioH, which prevailed among the commonalty, yet their per- 
manent admission into the fegislauire may be ascribed to a mo^ ge* 
neral cause* For otherwise it is not easy to see, why the inuovatioii 
of an usurper should have been drawn into precedent, though it 
might perhaps accelerate what the course of affairs was gradu^y 
preparing. 

It is well luiowny that the earhest writs of summons 
to cities and boroughs, of which we can prove the exisr i^g^ to*^^ 
tence, are those of Simon de Montfort, earl of Lei- ri"?!***^**** 
cester^ bearing date 12ib of December, 1964, in the 
fony*ninth year of Henry 111. (1). After a long controversy, almost 
all judicious inqiih*ers seem to have acquiescied in admitting this orr* 
gia of popular representation (2). The argument may be very con* 
eisely stated. We find from innumerable records that the king im- 
posed tallages upon his demesne towns at discretion (3). No public 
insirument previous to the forty-ninth of Henry HL names the d-* 
tizens and tnii^esses as constituent parts of parliament; though pre- 
lates, barons, knights, and sometimes freeholders are enumerated (4) t 
while since the undoubted admission of the commons, they are al- 
most invariably mentioned. No historian speaks of representatives 
appearing for the people, or uses the word citizen or burgess in de- 
scribing those present in parliament. Such convincmg, though ne- 
gative, evidence is not to be invalidated by some general and ambi- 
guous^ phrases, whether in writs and records, or in historians (S)« 
Those monkish annaUsts are poor authorities upon any point where 
their language is to be ddlcately measured. But it is hardly pos- 
sible, that writing circumstantially, as Roger de Hoveden and Mat- 
thew i^ris sometimes did, concerning proceedings in parliament, 
they could have failed to mention the commons in unequivocal ex- 



it) These writs are net extant, bavtng perhaps quoted* WhlteIo£ke, tn bts Cemmentary on the 

never been retutrned; ttnd consequently we cannot parllaitaentary writ, baa treated It tery much at 

tell to \(bat particular places they were addressed, length, but with no critical discrimination. 

It appears however that the aaseuibly was Intended (3) Madox, Hist, of Exchequer, c. 17. 

to be numerous', for the entry runs : scrlbltnr clvl- H) The only apparent exception to this fe In Uie 

bos El>or, clvlbus Lincoln, et caeterls burgis Angltae. letter addressed to tbe pope by the parliament of 

M Is slBgnlar, that no mention Is made of London, 4246 : the salutation of which runs thus : Baronet, 

wblcb must have had some special summons. ^y-> proceres, et magnates, ac nobflet portuum tnarU 

mer, 1. 1, p. 803. Dngdale, Summonlttones ad Par- h&bitiUor€$^ necnon et clerbs et populus unlversus, 

Uamentum, p. 4. . salntem. Matt. Paris, p. 09«. It Is plain, 1 thlnfc«. 

|2) It would IH repay any reader's diligence to from these words, that some of the chief inhabitanta. 

wade through the vapid and dHuted pages or TyiTell; of the Ghique^ports, at that time very flourishing 

bot whoever would tinow what can be best pleaded towns, were present in this parliament. But wh&- 

fora higher antiquity of our present parliamentary tber they sat as representatives, or by a peculiar 

constitution, may have recourse to Body on Convo- writ or summons, is not so evident ; and the latter 

cations, and Lord Lyttleton's History of Henry II. may be the more probable hypothesis of the two. 

vol. H. p. 276., and vol. Iv. p. 79-406. I do not con- (5) Thus Matthew Paris tells us that, in 4237, the 

celve It possible to argne the question more Ingenl- whole kingdom, regnl totlus' unlversltas, r^Mtlred 

OQsly tlian hat been done by the noble writer Iwl to a parttament of Benry III. p. 367. 
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pressionsy if any representatives from that orda* bad actuafly fermed 
a part of the assembly. 

inthoritiM In ^^^ authorities, however, which had been supposed 

ftroaroruiMr^ to prove a greater antiquity than we have assigned to 

^ therepresentatiouof the commons, are deserving of par- 

st AibMi'.. ticular con»deration ; the cases of St. Alban's and Barn- 
staple. The burgesses of St. Alban's complained to the council in 
the eighth year of Edward IL, that, although they held of the king 
in capite, and ought to attend his parUaments whenever they are 
summoned, by two of their number, instead (rf all other services, as 
had been their custom in all past times, which services the said bur- 
gesses and their predecessors had performed as well in the time of 
the late king Edward and his ancestors, as in that of the present king 
until the parliament now sitting, the names of their deputies having 
been constantly enrolled in chancery, yet the sheriff of Hertford* 
shire, at the instigation of the abbot of St. Alban's, had neglected to 
cause an election and return to be made ; and prayed remedy. To 
this petition it was answered, ''Let the rolls of chancery be exa- 
mined, that it may appear, whether the said burgesses were accus- 
tomed to come to parliament, or not, in the time of the king's an- 
cestors; and let right be done to them, vocatis evocandis, si necesse 
fuerit.'* I do not translate these^ words, concerning the sense of 
which there has been some dispute, though not, apparently, very 
material to the principal subject (i). 

This is, in my opinion, by far the most plausible testimony for the 
early representation of boroughs. The burgesses of St. Alban's claim 
a prescriptive right from the usage of all past times, and more es- 
pecially, those of the late Edward and his ancestors. Could this be 
alledged, it has been said, of a privilege at the utnK)st of fifty years' 
standing, once granted by an usurper, in the days of the late king's 
father, and afterwards discontinued till about twenty years before 
the date of their petition, according to those who refer the regular 
appearance of the commons in parliament to the twenty-third of 
Edward I. ? Brady, who obviously felt the strength of this autho- 
rity, has shewn little of his usual ardour and acuteness in repelling 
it. It was observed, however, by Madox, that the petition of St, 
Alban's contains two very singular allegations : it asserts that the 
town was part of the king's demesne, whereas it had invariably be- 
longed to the adjoining abbey ; and that its burgesses held by the 
tenure of attending parliament, instead of all other services, contrary 
to all analogy, and without parallel in the condition of any tenant in 
capite throughout the kingdon), *Mt is no wonder, therefore," says 
Hume, **that a petition which advances two falsehoods, should con- 
tain one bi^orical mistake, which indeed amounts only to an inac- 
curate expression," But it must be confessed, that we cannot so 
easily set asi^e the whole authority of this record. For whatever 

[i] Brady 8 Introdaction (o Hist, of England, p. 38 
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assurance the people of St. Albaa's might shew in asserting what was 
untrue, the king's council must have been aware how recently the 
deputies of any towns had been admitted into parliament. If the 
lawful birth of the House of Commons were in i295, as is main- 
tained by Brady and his disciples, is it conceivable that, in 1515, the 
council would have received a petition, claiming the elective franchise 
by prescription, and have referred to the rolls of chancery to mquire 
whether this had been used . in the days of the king's progenitors? 
I confess that I see no answer which can easily be given to this ob- 
jection by such as adopt the latest epoch of borough representation, 
namely, the parliament of 23 E. L But they are by no means equally 
conclusive against the supposition, that the communities of cities and 
towns, haying been first introduced into the legislature during Lei- 
cester's usurpation, in the fDrty-ninth year of Henry III., were sum- 
moned, not perhaps uniformly, but without any long intermission, to 
succeeding parliaments. There is a strong presumption, from th^ 
language of a contemporary historian, that they satin the parlia- 
m«it of 1269, four years after that convened by Leicester (1). It is 
more unequivocally stated by another annalist, that they were pre- 
sent in the first parliament of Edward I. held in 1271 (^). Nor does 
a similar inference want some degree of support from the preambles 
of the statute of Marlebridge in 51 H. III., of Westminster I., in the 
third, and of Glocester, in the sixth year of Edward I. (3). And the 
writs are extant, which summon every city, borough, and market- 
town to send two deputies to a council in the eleventh year of his 
reign. I call this a council, for it undoubtedly was not a parliam^t. 
Tbe sheriffs were directed to summon personally all who held more 
than twenty pounds a year of the crown, as well as four knights for 
each county invested with full powers to act for the commons thereof. 
Tbe knights and burgesses thus chosen, as well as the clergy within 
the province of Canterbury, met at Northampton ; those within the 
province of York, at that city. And neither assembly was opened by* 
the king (4). This anomalous convention was nevertheless one means 
of establishing the representative system, and, to an inquire free 
from technical prejudice, is little less important than a regular par- 
liament. Nor have we long to look even for this. In tbe same year, 

(1) CoDTocatIs anlrersls AngllflB prelatls et magna- snmmoned for purposes not strictly parliamentary, 
tlbtu, necnon cunctarum regnl sal civitalum et bur- (3) Tbe statt^t^ of Marlebridge Is said to be made- 
gorum potenllorlbus. Wyhes, In Gale, xt. Scrtptores, convocatls discretioribus, tarn roajorlbus quftm ml- 
1. 11. p. Is. I am Indebted to Body on Convocations norlbus i tbAt of Westminster primer, par son c^m- 
for tbls reference, wbicb seems to have escaped sell, et par Tassentepient des archlevesques, eves- 
most of our constHuttonal writers. ques, abbte. priors, couotes, barons, et tout le 

(2) ^ocanno....coaveneraatarchlepl8copi, coml- commlnaltyde laterre lUonqpes sommones. Tbe 
tes et barones, abbates et prlores, et de quolibet statute of Oiocester runs, appelles les plus discretes 
eomltatif quatnor mHItes, et de quAllbet civitate d^ son royaume, auxlblen des grandes come des 
quataor. Annates Waverletenses In Gale, tit. II. melnders. These preambles seem to bare satisfied 
p. 227. I was led to tbls passage by Atterbury, llr. Prynne that the commons were then represent- 
ftlgtats of Convocations, p. 310., where some other ed, though the writs are wanting ; and certainly no 
authorities, less unquestionable, are adduced for the one could be less disposed to exaggerate their antl- 
aame purpose. Both thlf assembly, and that men- qulty. ad Register, p. 90. 

tkmedbyWykes In 1280, were certainly parliaments, (4) Brady's Hist, of England, vol. II. Appendix, 
and acted as soch, particularly Ibe former, though Carte, vpl. II. p. 257. 
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abont-eight months after the coancib at Northampton and York, writs 
were issued sumrnomog to a parliament at Shrew^ury two citizens 
from London, and as many from each of twenty other considerable 
towAs (1). It is a slight cavil to object, that these were not directed 
as nsual to the sheriH^ of each county, but to the magistrates of each 
place. Though a very imperfect, this was a regular, an unequivocal 
representation of the commotos in parliament. But tlieir attendance 
seems to have intermitted from this time to the twenty-third year 
of Edward's reign. 
^^^^^ ^ Those to whom the petition of St. AS)an's is not sa- 

! ' tisfactory will hardly yield their conviction to that of 
Barnstaple. This town set forth in the eighteenth (rf Edward HI., 
that among other franchises granted to them by a charter of Athel- 
stan they had ever since exercised the right of sending two burgesses 
to parliament. The said charter indeed was unfortunately mislaid ; 
and the prayer of their petition was to obtain one of the like import 
in its stead. Barnstaple, it must be observed, was a tovm belongii^ 
to Lord Audley, and had actually returned members ever since the 
twenty-third of Edward I. Upon an inquisition directed by the 
king to be made into the truth of these allegations, it was found that 
** the burgesses of the said town were wont to send two burgesses to 
parliament for the commonality of the borough; " but nothing ap- 
peared as to the pretended charter of Atlielstan, or the liberties 
which it was ailedged to contain. The burgesses, dissatisfied with 
this inquest, prevailed that another should be taken, which certainly 
answered better their wishes. The second jury found that Barn- 
staple was a free borough, from time immemorial; that the burgesses 
had enjoyed, under a charter of Athelstan, which had been casually 
lost, certain franchises by them enumerated, and particularly that 
they should send two burgesses to parliament; and that it would not 
be to the king's prejudice, if he should grant jihem a fresh charter 
in terms equally ample with that of his predecessor Athelstan^ But 
the following year we have another writ and another inquest, the 
former reciting that the second return had been unduly and fraudu- 
lently made; and the latter expressly contradicting the previoi^ 
inquest in many points, and especially finding no proof of Athelstan's 
supposed charter. Comparing the various parts of this business, 
we shall probably be induced to agree with Willis, that it was but 
an attempt of the inhabitants of Barnstaple to withdraw themselves 
from the jurisdiction of their lord. For the right of returning' bur* 
gesses, though it is the main point of our inquiries, was by no means 
the most prominent part of their petition, which rather went to estab- 

(i) Tbis 18 commonlT denomloated tbe pariiameiit to hare been at tbat time tbe most conslderaMe la 
•I Acton Baroell ; tbe clergf and commons baTtng England, 'ivere York, Carlisle, Scarborougb, IW- 
sat In tbat townrWbile tbe barons passed Judgment tlngham, Grimsby, Llncobi, Norlbampton, Lyon, 
upoo David, prince of Wales, at Shrewsbury. Tbe Yarmouth, Colcheeter, Norwich, Chester, Shrews- 
towns which were honoured with the priTHege of bury, Worcester, Horeford, Bristol, Canterbarf, 
representation, and may consequently be soppoaed Wlaetaestcr and Kteter. Rymer, t. U. p. a«7. 
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lish some civil privileges of devisiag their tenements, and electing 
their own mayor. The first and fairest return finds only that they 
were accustomed to send members to parliament, which an usage of 
fifty years (from 23 £. I. to 18 E. III.) was fully sufficient to estab^ 
lish, without searching into more remote antiquity (1). 

It has, however, probably occurred to the reada* of these two 
cases, St. Atban's and Barnstaple, that the representation of the com- 
mons in parliament was not treated as a novelty, even in times little 
posterior to those in which we have beep supposing it to have origi* 
Dated. In this consists, I think, the ^ole strength of the 0|:5posite 
argument. An act in the fifth year of Richard )l, dedares, that if 
any sheriff shaU leave out of his returns any cities or boroughs which 
be bound, and of old time were wont to come to the parliament, be 
shdl be punished as was accustomed to be done jn the like case in 
time past (2). In the memorable assertion of legislative right by 
the commons in the second of Henry V. (which will be quoted 
hereafter) they affirm that ** the commune of the land is, and ever 
has been, a member of jHirliament (3) *\ And the cons^ting suf- 
frage of our older law-books must be placed in the same scale. The 
first gainsayers, Ithink, were£!amderi and Sir IJenry Spehnan, who, 
upon probing the antiquities of our constitution somewhat more 
eiLactly than their predecessors, declared that they could fiml no 
signs of the commons in parliament till the forty-ninth of Henry III. 
Prynne, some years afterwards, with much vigour and learniiig, 
maintained the same argument, and Brady completed the victory. 
But the current doctrine of Westminster Hall, and still more of the 
two chambers of parliament, was certainly much against these anti- 
quaries; anci it passed at one time for a surrender of popular prind* 
pies, and almost a breach of privilege, to dispute the lineal descent 
of the House of Commons from the wittenagemot (4). 

Th6 true ground of these pretensions to antiquity was a very well 
founded persuasion, that no other argument would be so coodusiv^ 
to ordinary minds, or cut short so effectually all encroachments of 
the prerogative. The populace of every country, but none so much 
as the English, easily grasp the notion of right, meaning thereby 
something positive and definite; while the ma)(^ims of exp^iency or 

{i) WUUs, Notltia ParHiBinentarIa, vol. II. p. 312. Halles did not mean b7 the qoalut expression "garc 

iTttleton's Hist, of Henry II. toI. Iv. p. W. aait and presence,"* do nuM appear to me conduslvw 

(2) 5 Ric. II. 8tat. 2. c. iv. . to prove that tbef were actually present. Hoc anno 

(3) Rot. Parh vol. Iv. p. 22. Rex Scotlas Wlllelmas magoam fenuit consillam. 

(4) Though soeh an argamwt would not be con- Cbt, petlto ab optimatibus auxilio, promlseront se 
duslve, it migbt afford some ground for hesitation datnros decem mllle marcas : preter burgenses re- 
If the royal burghs of SeoUaad were actually repre- gnl, qui sex mttUa proaUserunt. T^^ who fciMw 
aented in th^r parliament mmre than half a oratory the brief and incorrect style of chronicles will not 
before the date assigned to the first representation of think it ualikely that the offer of M09 marks by th« 
English towns. Lord Halles ccmdudes from a pa»- burgesses was not made in parliament, but in conse- 
•age In Fordnn, *'tbat, as early as t24t, bui^esses qneDoe of seplk'at&T^q^lsKlons from the crowa. 
gave suit andpresence In the greet council ef the Pinkerton is of ogtlBlon, that the magistrates of royal 
king's vassals; though the contrary has been asserted burghs might upo« this, and perhap* other occa- 
with much ooi^deacaby various authors." Annals slons^ have attended at the bar of parttaaent wMh 
of. Scotland, voL i. p. t39. Fordnn's words, how- tb^r offwa of iBOiipy. Butthed^vtiesof t«wna4o 
•ver, so far from impcHHIng that they fonned a not appear as a part of parllaaient till ias/L Hist, 
member of the legislature, irhtoh p^haps Lord of SceUaad, vol. 1. p. 86a. 874. 
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theoretical reasoning pass slightly over their minds. Happy indeed 
for England that it is so! But we have here to do with the fact 
alone. And it may be observed, that several pious frauds were prac-* 
Used, to exalt the antiquity of our constitutional liberties. These 
began, perhaps, very early, when the imaginary laws of Edward the 
€onfessor were so earnestly demanded. They were carried farther 
under Edward I. and his successors, when the fable of privileges 
granted by the Conquei-or to the men of Kent was devised ; when 
Andrew Horn filled his Hirrour of Justices with fictitious tales of 
Alfred; and above all, when the *' Method of holding parliaments in 
the time of Ethelred " was fabricated, about the end of Richard II.'s 
reign } an imposture which was not too gross to deceive Sir Edward 
Coke, 

caoses Of Bom- T^^^^^ ^ uo great difficulty in answering the question, 
knonut depatiet why tlic deputics of boroughs were finally and perma- 
ffirom boroughs, ^^^ly jngrafied upon parliament by Edward L{\). The 
government was becoming constantly more attentive to Yhe wealth that 
commerce brought into the kingdom, and the towns were becoming 
more flourishing and more independent. But, chiefly, there v^as a 
much stronger spirit of general liberty, and a greater discontent at vio- 
lent acts of prerogative, from the sera of Magna Charta ; after which 
authentic recognition of free principles, many acts which had seemed 
before but the regular exercise of authority were lodced upon as 
infiringements of the subject's right. Among these the custom of 
setting tallages at discretion would natui^ally appear the most into- 
lerable ; and men w^re unwilling to remember that the burgesses 
who paid them were indebted for the rest of their possessions to 
the bounty of the crown. In Edward I.'s reign, even before the 
great act of Confirmation of the Charters had rendered arbitrary 
impositions absolutely unconstitutional, they might perhaps excite 
louder murmurs than a discreet administration would risk. Though 
the necessities of the king, therefore, and his imperious temper 
often led him to this course (2), it was a more prudent counsel to try 
the willingness of his people, before he forced their reluctance ; and 
the success of his innovation rendered it worth repetition. Whether 
it were from the complacency of the commons at being thus ad- 
mitted among the peers- of the realm, or from a persuasion that the 
king would take their money, if they refused it, or from inability to 
withstand the plausible reasons of his ministers, or from the private 

• 

(1) These •cpresslons cannot appear too strong, so that. If the dtiiens and burgesses were really not 

But It Is Tery remarkable, that to the parliament sanuooned, it Is by far the inost violent stretch of 

of 18 Edward III. the writs appear to have sammon- power doring the reign o( Edward III. But I know 

ed none of the towns, but only the counties. WUlls, of no collateral OYldence to illustrate or disprove It. 

Notlt. Parliament, vol. 1. Preface, p. t3. Prynne's (i^ Tallages were Imposed wilhoot consent of par- 

Begister, 3d part, p. 144. Yet the ctlizeas and bur- llament in n E. 1. Wykes, p. tiT. ; and In 32 E. L 

gessesare once, but only once, named as present In Brady's Hist, of Eng. vol. il. In thO latter instance 

Ibe parliamentary roll ; and there Is, In general, a the king also gave leave to the lay and ^Irltnal no- 

ehasm In place of their names, where the different blUty to set a tallage on their own tenants. This 

ranks present are enumerated Bot. Pari. vol. U. was subsequent to the Conflrmatlo ChArtamm, and 

p. 146. A subsidy was granted at this parliament ; unqueMlonably iltogal. 
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influence to which the leaders of every popular assembly have been 
accessible, much more was granted in subsidies, after the represen- 
tation of the tewns commenced, than had ever been extorted in tal- 
lages. 

To grant money was, therefore, the main object of their meeting; 
and if the exigencies of the administration could have been relieved 
without subsidies, the citizens and burgesses might stiU have sat at 
home, and obeyed the laws which a council of prelates and barons 
enacted for their government. But it is a difficult question, whether 
the king and the peers designed to make room for them, as itwere^ 
in leg^lation; and whether the power of the purse drew after it im- 
mediately, or only by degrees, those indispensaUe rights of consent- 
ing to laws which they now possess. There are no sufficient means 
of solving this doubt during the reign of Edward I. The writ in 
22 E. I. directs two knights to be chosen cum plen^ potestate pro 
se et tot4 oommunitate comitati^ praediqti, ad consulendum et con- 
sentiendum pro se et communitate il(4, his quse comites, barones, et 
proceres prsedicti concordiler ordinaverint in praeniissis. That of 
the next year runs, ad faciendum tunc quod de conmiuni consilio 
ordinabitur in prsemissis. the same words are inserted in the writ 
of 26 E. I. In that of 28 E. I. the knights are directed to be sent 
^cum pleni^ potestate audiendi el fociendi qus& ibidem ordinari con- 
tigerint pro communi commodo. Several others of the same reign, 
have the words ad faciendum. The difficulty is to pronounce, whe- 
ther this term is to be interpreted in the sense of performing, or of 
enacting; whether the representatives of the commons were merely 
•to learn from the loi*ds what was to be done, or to bear their part 
in advising upon it. The earliest writ, that of 22 E. I., certainly 
implies the lattery and I do not know that any (tf the rest are con- 
clusive to the conlmry. In the reign of Edward U., the words ad 
consentiendum, alone, or ad faciendum et consentiendum, b^in ;. 
and from that of Edward III. this form has been constantly used (1). 
h must still however be highly questionable, whether the commons,, 
who had so rec^tly taken their place in parliament, gave any thing 
more than a constructive assent to the laws enacted during this reign. 
They are not even named in the preamble of any statute till the last 
year of Edward I. Upon more than one occasion, the sheriffs were 
directed to return the same members who had sat in the last parlia- 
ment, unless prevented by death or infirmity (2). 

It has been a very prevailing opinion, that parliament 
was not divided into two houses at the first admission pa^u,m^\ ^^ 
of the commons. If by thijs is only meant that the com- ^^^ ^^^ *w<^ 
mons did not occupy a separate chamber till some time 
in the reign of Ed'ward III., the proposition, true or false, will be 

H) Pryimet 2d Register. It may be ronerked, radendambadtheseiifleoreuactlDg; since statutes 

that writs of sniDinoaS to great emmclls nefer ran coald ^not be passed In sucb assemblies. Id. p. 02. 

ad fadendum bat ad tractandnm, eonsolendam et (2) 28 B. 1. in Prynne's 4th Begister, p. 12. ; 9 E. n. 

consentlendam ; from which some would Infer that (a great council), p. 48. 
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of little importanee. They may have sac at the bottom of West- 
vamlev flail, while the lords occapied ihe upper end. Bat that they 
were ever iiitermiiigled in voting appears tRConsistent with likelihood 
and authority. The usual object of calling; a parliament was to im^ 
pose taxes; and these for many ye»*s after the introdiiction of the 
commons were laid in different proportions upon the three estates 
of the realm. Thus in the 23 E. 1., the earls, barons, and knights 
gave the king an eleventh, the clergy a tenth; while he obtained a 
seventh from the citizens and burgesses: in the twenty-fourth of tiie 
same king, the two former of these orders gave a twetftfa, the last aa 
eighth : in the thirty-third year, a thirtieth was the grant o^the ba- 
rons and knights, and of the dergy, a twentieth of the cities and 
towns : in the first of Edward II., the counties paid a twentieth, Uie 
towns a fifteenth; in the sixth of Edward UL, the rates were a 
fifteenth and a tenth (1). These distinct grants imply distinct gran- 
tors; for it is not to be imagined that the commons intermeddled la 
those affecting the lords, or the lords in those of the commons. In 
fact, however, there is abundant proof of their separate existence 
long before the seventeenth of Edward III., which is the epoch as- 
signed by Carte (2), or even the sixth of that king, which has been 
chosen by some other writers. Thus the commons sat at Acton 
Burnell in the eleventh of Edward l*^ while the upper house was at 
Shrewsbury. In the eighth of Edward II., ^' the comnM)ns of Eor 
gland complain to the king and bis council, etc; (3).'' These must 
surely have been the commons assembled in parliament, for who 
dse could thus have entitled themselves? In the nineteenth of the 
same king, we find several petitions, evidently proceeding from the 
body of the commons in parliament, and complaining of public grtev* 
ances (4). The rdl of 1 E. III., though mutilated, is concluaive to 
shew that separate petitions wer^ then presented by the commons, 
acc(n*ding to the regular usage of subsequent times (S). And indeed 
the preamble of 1 E. IIL stat. % is apparently cafKible of no other 
inference. 

As the knights of shires correspond to the lower nobility of other 
feudal countries, we have less cause to be surprised, that they be- 
longed originally to the same brandi of parliament as the barons, 
than at th^r subsequent intermixture with men so inferior in station 
as the citizens and burgesses. It is by no means easy to define the 
point of time when this distribution was settled ; but I think it nuiy 
be inferred from the rolls of parliament, that the bouses were divid- 
ed as they ara at present, in the eighth, ninth, and nineteenth years 
of Edward II. (6). This appears however beyond doulH in the first 
of Edward III. (7). Yet in the sixth of the same prince, though the 

( 1 y Brady*8 Htot. of England, toI. U. p. 40. Parlia- <3) Rot. Part toI. i . p. 280 

mtnun fliftoiT, TO). 1. p. 906. a«t, f MttvneBt. {4i id. p. 4ao. 

t.n.p.«l. (5) Id.rol.U.p.7. 

PI cart9, vol. H. p, 451 . ParUanMntarT IlitoiT. W Id. p. 280. 351 . 400. 
vol. 1. p. 9M. 17) Id. vol. lU p. S. 
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knigbts and burgesses are expressly meationed to have consulted 
together, the former taxed themselves in a smaller rate of subsidy 
than the latter (1). 

The proper business of the House of Commons was to petition for 
redress of grievances, as much as to provide for the necessities of 
the crown. In the prudent fiction of English law, no wrong is sup- 
posed to proceed from the source of right. The throne is fixed 
upon a pinnacle, which perpetual beams of truth and justice irra- 
diate, though corruption and partiaHty may occupy the middle re- 
gion, and cast their chill shade upon all below. In his high court 
of parliament, a king of England was to learn where injustice had 
been unpunished, and where right had hem delayed. The common, 
courts of law, if they were sufficiently honest, were not sufficiently 
strong to redress the subject's injuries, where the officers of the 
crown or the nobles interfered. To pailiament he looked as the 
great remedial court for relief of private as well as public grievances. 
For this cause it was ordained in the fifth of Edward IL, that the 
king should hold a parliament, once, oi*, if necessary, twice every 
year; 'Ubat the ' pleas which haye been thus delayed, and those 
where the justices have differed, may> be brought to a close (2)." 
And a short act of 4 Edward III., which wa$ not very strictly regard- 
ed, provides that a parliament shall be held ^^ every year, or oftener, 
if need be (3)." By what persons, and utider what limitations, this 
jurisdiction in parliament was exercised^ will come under our future 
consideration. 

The ^ficacy of a king's perscmal character, in so imperfect a state 
of government, was never more strongly exemplified than in the 
two first Edwards. The father, a little before his death, had hum- 
bled his boldest opponcQts^among the nobility ; and as for the com- 
mons, so far from claiming a right of remonsirating, we 
have see% cause to doubt whether they were accounted imZVplint^ 
effectual membei*s of the legislature, for any purposes ^"* during bis 
but taxation. But in the very second year of the son's 
reign, they granted the twenty-fifth penny of their goods, *' upon this 
condition, that the king should lake advice and grant redress upon 
certain articles, wherein they are aggrieved. " These were answer- 
ed at the ensuing parliament, and are entered, with the king's 
respective promises of redress, uponlhe roll. It will be wortli wlule 
to extract part of this record, that we may see what were the com- 
plaints of the commons of England, and their notions of right in i309. 
Ibaire chosen, on this as on: other occasions, to translate very literally, 
at t]be expense of some s^ness, and perhaps obscurity in lan- 
guage. ;, - 
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(1) Hot. Pari. Tol. H. p; 86. erer are repealed by Implication from the proTi«tons 

(2) Id. TOl. 1. p. 2^ offt W. III. c. 2. But It was ?ery rare under tbe 

(3) 4 E. HI. c. 14. Annual sessions of perllament Plantagenet dynasty (or a parliament to continue 
seem taUy to satisfy the words, and still mcnre the more than a year. 

spirit of this act, and of 36 E. UI. c to. : which how- 

II. 6 
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'^ Tbe good people of the kingdom who are come hither to parlia- 
ment, pray our lord the king that be will, if it please him, have 
regai*d to his poor subjects, who are much aggrieved by reason that 
they are not governed as they shoald be; especially as to the articles 
of the Great Charter; and for this, if it please him, they pray 
remedy. Besides which they pray their lord the king to hear what 
has long aggrieved his people, and still does so from day to day, on 
the part of Uiose who call themselves his officers, and to amend it, if be 
pleases. '' The articles, eleven in number, are to the following pur- 
port : L That the king's purveyors seize great quantities of victuals 
without payment ; 2. That new customs are set on wine, cloth, and 
other imports ; 3. That the current coin is not so good as former- 
ly (1); 4, 5. That the steward and marshal enlarge their jurisdictioD 
beyond measure, to the oppression of the people ; 6. Ttet the com- 
mons find none to receive petitions addressed to the council ; 7. That 
the collectors of the king's dues ( pemours des prises ) in towns and 
at foirs, take more than is lawful ; 8. That men are delayed in their 
civil suits by writs of protection ; 9. That felons escape punishment 
by procuring charters of pardon; 10. That the constables of the 
king's castles take cognizance of common pleas ; ,11 . That the king's 
escbeators oust men of lands hekl by good title, under pretence of as 
inquest of office (2). 

These articles di^^y in a short compass the nature of those 
grievances, which existed under alnaost all the princes of the Planta- 
genet dynasty, and are spread over the rolls of parliament for more 
than a century after this time. Edward gave the ampfest assurances 
of putting an end to them all ; except in one instance, the augmented 
customs on imports, to which he answered rather evasively, that he 
would take them off, till he should perceive whether him^lf and bis 
people derived advantage from so doing, and act thereupon as he 
should be advised. Accordingly, the next year, he issue4 writs to* 
collect these new customs again. But the Lords Ordainers super- 
seded the writs, having aitirely abrogated all illegal impositions (3) . It 
does not appear, however, that, regard had to the times, there was any 
thing very tyrannical in Edward's government. He set tallages some- 
times, like his father, on his demesne towns without assent of parha- 
ment (4). In the nineteenth year of his reign, the commons shew, 
that *^ \^hereas we and our ancestors have given many tallages to the 
king's ancestors to obtain the charter of the forest, which charter we 
have had confirmed by the present king, paying him largely on our 
part ; yet the king's officers of the forest seize on lands, and destroy 
ditches, and oppress the people, for which they pray remedy, for the 
sake of God and his father's soul. " They complain at the same time 

0} Tiris artldt to m eiprMted, ai to make it ap- must bate meaut what l have said In tbt teit. 

pilir tiMt tbe grievance was the higb price of com- (2) Prynne's ad Register, p. 68. 

modltfee. Bat •• tbit was tbe oatural effect of a «S) Id. itid. p. 75. 

degraded currency, and tbe wbole teboitr of tbett {symjfiinl rittM Borgi, p. 0. aot. Pari. vol. I. 

articles relates lo abuses of goTemment, 1 tbink it p. ^mI -•> ;' 

i 
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of arbitrary^imprisoiiineiit, agadnst the law of the land (1). To both 
these petitions^ the king returned a pronuse of redress ; and they 
complete the catalogue of customary grievances in this^ period of our 
cottstitutkm. 

During the reign of Edward II. the rolls of parliament are imperfect, 
and we have nol much assistance from other sources. The assent 
of the commons, which frecfuently is not specified in the statutes of 
this age, appears in two remarkable and revolutionary proceedings, 
the appointment of the Lords Ordainers m 1312 (2), and that of 
Prince Edward as guardism of the realm in the rebellion whjch ended 
in the king's dethronement. In the farmer case, it indicates that the 
aristocratic party then confibined against the crown were desirous of 
conciliating popularity. An historian relates, that some of the com- 
mons were consulted upon the ordinances to be made for the i*e- 
formation of government (3). In the latter case, the deposition of 
Edwdrd II., I am satisfied, that the cotnmons* asseitt was pretended 
in order to give more speciousness to the transaction (4). But as 
this proceeding, however violent, bears evident marks 6f having 
been conducted by persons conversant in law, the mention of the 
commons may be deemed a testimony to their constitutional right 
of participation with the peers i0 making provision for a temporary 
defect of whatever nature in the executive government. 

During the long and prosperous reign of Edward III., 
the efforts of parKament in beMlf of their country were x^ 
rewarded with success, in establishing upon a firm foot- ^^^ '^^^ 
ing three essential principles of our government; the 
illegality of raising money without consent ; the necessity that the 
two houses should concur for any alterations in the law ; and, lastly, 
the right of the commons to inquire into public abuses, and to im^ 
peach public counsellors. By exhibiting proofs of each of these 
JFrom parliamentary records, I shall be able to substantiate the pro- 
gressive improvement of our free constitution, which was principally 
consolidated during the reignS of Edward III. and his two next suc- 
cessors. Brady indeed. Carte, and the authors of the Parliamentary 
History, have trod already over this ground ; but none of the three 

(1) Roft. ParI.Tol.l.p.496. th6t^ be betoff thus absent.*' But tbe king belbg 

(2) Id.vol. i. p. 281. takenandbrougbtbackinloEDglaod, tbe power tbas 

(3) Walslngbam, p. 97. delegated to the guardian ceased of course; wber&^ 

(4) A record, wblch may be read In Brady's Hit- upon tbe bisbop of Hereford waf sent to presa tbe 
tory of England, toI. ii. Append, p. 66., and In king to permit tbat tbe great seaL, wblcb be bad with 
Rymer, t. It. p. 1237., relatlTe tb tbe pro;ceedlngs on bim, tbe prince bavlng only used bis prlrttte seal, 
Edward ll.'a fllgbt Into Walee, and subsequent de- sbould be used In oil tbings tbat required It. Accord- 
tentlon, recites tbat ''tbe king, having \6tt bis kinfr* Ingly tbe king sent tbie great seal to the queen and 
dom without government and gone ^way with no- prince. The blsl}ep Is said to hare been thus eom- 
torlous enemies of tbe queen, prince and realm ; missioned to fetch the seal by tbe prince and queen, 
divers prelates, etrla, barons and knights then beli»g and by the said prelates and peers, with the cM^t 
at Bristol, la the presence of the said queen dnd of the Mid eommonalty <Ae» being at Hereford. 
duke. (Prince Edward, duke of Cornwall,) by the It Is plain that these were mere words of course; for 
aeeent of the whole imnmonaltv of the realm there no parliament bad been convoked, and no proper^ 
being^ unanimously elected tbe said duke to be repivsentatlves could have been either at Bristol or' 
guardian of tbe said kingdom ; so that the said duke Hereford. However, this Is a very curious record, 
and goaidlan sbouM role and govern the said rralm. Inasmuch as It proves the importance attached (o 
In tbe name and by the authority of the king his fa- the forms of tbe constltotlon at this period. 
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can be considered as familiar to the generality of readers^ and I may 
at least take credit for a sincerer love of liberty than any of their 
writings display. 

In the sixth year of Edward III., a parliament was 
a»lSnjJ?S cM^ to provide for the emergency of an Irish rebel- 
mon^^ witiioat jjou . therein, ** because the kmg could not send troops 
and money to Ireland without the aid of his people, the 
prelates, earls, barons, and other great men, and the knights of 
shires, and all the commons, of their free will, for the said purpose, 
and also in order that the king might live of bis own, and not vex 
his people by excessive prises, nor in other manner, grant to him the 
fifteenth penny, to levy of the commons (1), and the tenth from the 
cities, towns and royal demesnes. And the king, at the request of 
the same, in ease of his people, grants that the commissions lately 
made to certain persons assigned to set tallages on cities, towns and 
demesnes throughout Elbgland, shall be immediately repealed ; and 
that in time to come he will not set such tallage, except as it has 
been done in the time of his ancestors, and as he may reason- 
ably do (2)." 

These concluding words are of dangerous implication, and cer- 
tainly it was not the intention of Edward, inferior to none of his 
predecessors in the love of power,, to divest himself of that eminent 
prerogative, which, however iUegaily since the Gonfirmatio Gharta- 
rum, had been exercised by them all* But the parliament took no 
noUce of this reservation, and continued with unshaken perseverance 
to insist on this incontestable and fundamental right, which he was 
prone enough to violate. 

In the thirteenth year of this reign, the lords gave their answer to 
commissioners sent to open the parliament and to treat with them oo 
the king's part, in a sealed roll. This contained^ grant of the tenth 
sheaf, fleece and Iamb. But, before they gave it, they took care to 
have letters patent shewed them, by which the commis^oners had 
power ^* to gram some graces to the great and small of the jwing- 
dom." ** And the said lords/' the roll proceeds to ^ay, ^' will, that 
the imposition (maletoste) which now again has been levied upon 
wool be entirely abolished, that the old customary duty be kept, and 
that they may have it by charter, and by enrollment in parliament, 
that such custom be never more levied, and that this grant now made 
to the king, or any other made in time past, shall not turn hereafter 
to their charge nor be drawn into precedent." The conmions, who 
gave their answers in a separate roll, declaied that they could grant 
no subsidy without consulting their consliluents; and therefore 
begged that another paiiiament might be summoned, and in the 
meantime they would endeavour, by using persuasion with the 
people of their respective counties, to procure the grant of a rea- 

(I) ''La commonalMe'' seems In tbis place tp mean in contradistinction to (dtlienft and bDrBe««c> 
tbe tenants of land, or commons of ttie Muntles, (2) Rot. Pari. t. li. p. 06. 
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sooatde aid In the next papliament (1). They demanded also, that 
the imposition on wool and lead should be taken as it used to be in 
former times, '^inasmuch as it is enhanced without assent of the 
commons, or of the lords^ as we understand ; and if it be otherwise 
demanded, that any one of the commons may refuse it (le puisse 
arester), without being troubled on that account (saunz estre cha- 
lange) (2).'V 

Wool, however, the staple export of that age, was too easy and 
tempting a prey to be Relinquished by tk prince engaged in an im- 
poverishing war. Seven years afterwards, in 20 E.JHI., we find the 
commons praying, that the great subsidy of forty shillings upon the 
sack of wool be taken off; and the old custom paid as heretofore 
was assented to and granted^ The government spoke this time in a 
more authoritative tone. ^* As to this point, (the answer runs,) the 
prelates and others seeing in wfiat need the king stood of an aid be- 
fore his passage beyond sea, to recover his rights, and defend his ' 
kingdom of England, consented, with the concurrence of the mer- 
chants* that he should have in aid of his said war, and in defence of 
his said kingdom, forty shillings of subsidy for each sack of wool 
that should be, exported beyond sea, for two years to comer. And 
upon this grant divers merchants have made many advances to our 
lord the king, in aid of his war ; for whic^h cause this subsidy cannot 
be repealed without assent of the king and his lords (3)/' 

It is probable, that Edward's counsellors wished to establish a 
distinction, long afterwards revived by those of James I., between 
customs levied on merchandise at the ports, and internal taxes. The 
statute entitled Confirmatio Chartarum h^td. manifestly taken away 
the prerogative of imposing the latter, which indeed had neVer ex* 
tended beyond the tenants of the royal demesne. But its language 
twas not quite so explicit as, to the former, although no reasonable 
doubt could be entertained that the intention of the legislature was to 
abrogate every species of imposition unauthorised by parliament. 
The thirtieth section of Magna Charta had provided, that foreign 
merchants should be free from all tributes, except the ancient cus- 
toms ; and it was strange to suppose, that natives were excluded 
from die benefit of that enactment. Yet, owing to the ambiguous 
and elliptical style so frequent in our older laws, this was open to^ 
dispute, and could perhaps only be explained by usage. Edward I., 
in despite of both these statutes, had set a duty of three-pence m the 
pound upon goods imported by merchant strangers. This impo- 
sition was noticed as a grievance in the third year of his successor,, 
and repealed by the Lords Ordainers. It was revived, however by 

Edward III.^ and continued to be levied ever afterwards (4). 

» 

(1) Rot. Pari. T. II. p. 104. Mr. HakewlU. Hale's Treatise on tbe dutoms, In 

(2) Id. Ibid. HargraTe'8 Tracts, vol. 1. 

(3) Id. p. 161 . Edward III. imposed another da|y on clotb export- 
jl) Case or Impositions in Howeirs. State Trials, ed, on tbe pretenee tbat aa tbe wool mnst bave paid 

Yol. 11. p. 371 -510. ; partlcidarlr the argument of a tax, be bad a right to place the wroogbt and no- 
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Edwand was ted by the necessities of his uqust and expensive war 
into another arbithiry encroachment, of wUcfa we find as many com- 
plaints as of his pecuniary extortions. The commons pray, in the 
same parliament of 30 £. HI., that commissions should not issue for 
the future out of diancery, to diarge the people with providfaig men 
at arms, hobelers, (or tight cavalry,) archers, YicCuals, or in any otfier 
manner, without consent of parliament. It is replied to this petition, 
diat ^^ H is notorious how in many parliaipents the lords and com- 
mons bad promised to aid the king in his quarrd with their bodies 
and goods as far as was in their power ; wherefore the saud lords, 
seeing the necessity in which the king stood of having aid of n^en at 
arms, hobelers, and archers, before his passage to recover his rights 
beyond sea, and to defend his realm of England, ordained, thatsudi 
as had five pounds a year or more in land on this side of Trent should 
furnish men at arms, hobelers, and arehers, according ^ the propor- 
tion of the land they hdd, to attend the king at his oo^ ; and some 
who would neither go themseHves, nor find others in their stead, 
were willing to give the king wherewithal he might pt*ovide hims^ 
vrith some in their place. And thus the thing has been done, and 
no otherwise. Afid the king wills, that henceforth what has been 
thus done in this necessity be not drawn into consequence or ex- 
ample (1)." 

The commons were not abashed by these arbitrary prftensions; 
Ihey knew that by incessant remonsti*ances they should gain at least 
one essential point, that of preventing the crown from claiming these 
uaurpations as unoontestcd prerogatives. The roil of pariiament in 
the next two years, the 2ist and SSd of Edward IH. , is full of the same 
complaints on one side, and the same dilutions of necessity on the 
other (2). In the latter year, the commons grant a subsidy^ on con- 
dkkm that no illegal levying of money should take place, with several 
other remedial provisions ; ^^ and that these conditions should be 
entered cm the roll of parj^aunent, as a matter of record, by which 
they may have remedy, if any thing should be attempted to the 
contrary in tim5 to com^." From this year the coniptaints of extor- 
tion become rather less frequent ; and soon afterwards a statute was 
passed, ^* That no man shall be constrained to^nd men at arms, 
4bobelers^ aor archers, otjier than those which hold by such services, 
if it be m^ by comm(Hi assent and grant made in parliament {S}.*" 
Yet even in the last year of Edward's reign, when the boundaries of 
prerogative and the rights Of parliament were belter ascertained, the 
king lays a sort of claim to impose cliarges upon his subjects in cases 
of great necessity, and for the defence of bis kingdom (4). But this 
more humble language indicates a diange in the spirit of government, 



wroagbt article on an equality. 7'be coifxmote re- (1) Rot. Pari. p. 160. 

monatrated agidost tills; bat tt was not repealed. |2) Id. p. 164. 166. 2(H. 

This took pifice aboot 29 E. lU. Hale's Treatise, (3) 2S E. III. siat. v. c. 8. 

p. 175. (4) Rot. Pari. vol. tt. p. 
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vhicfa, after long fretting itopatiently at the curb, began at length to - 
acknowledge the controuUng hand of law. 

lliese are the chief instances of a struggle between the crown and 
conunons as to arbitrary taxation ; but there are two remarkable pro- 
ceedings in the 45th and J6th of Edward, which, though they would 
not have been endured in later times, are rather anomalies arising 
out of the unsettled state of the ccnistitution and the recency of par- 
liamentary rights, than mere encroachments of the prerogative. In 
the former year, parliament had granted a subsidy of fifty thousand 
pounds, to be collected by an assessment of twenty-two shillings and 
three-pence upon every parish, on a presumption that the parishes in 
England amounted to forty-five thousand, whereas they were hardly 
a fifth of that number. This amazing . mistake was not discovered 
till the parliament had been dissolved. Upon its detection,. the king 
summoned a great council, consisting of one knight, citizen and bur- 
gess, named by himsel|^out of two that had been returned to the last 
parliament (1). To this assembly the chancellor set forth the de- 
ficiency of the last subsidy, and proved by the certificates of aH the 
bishops in England, how strangely ^he parh'ament had miscafeulated 
the number of parishes ; whereupon they increased the parochial as- 
sessment, by their own authority, to one hundred and sixteen shil- 
lings (2). It is obyious, that the main intention of parliament was 
carried into effect by this irregularity, which seems to have been the 
subject of no complaint. In the next parliament, a still more objec- 
tionable measure was resorted to ; after the petitions of the commons 
had be^ answered, and the knights dismissed, the citizens and bur- 
gesses were convened before the prince of Wales and the lords in a 
room near the white chamber, and solicited to renew their subsidy of 
forty shillings upon the jton of wine, and sixpence in the pound upon 
other imports, for safe convoy of shipping, during one year more ; 
to which they assented ; ^* and so departed (3)." 

The second constitutional principle established in the 
reign of Edward III. w^, that the king and two houses ^^ ^T^Sfh 
of parliament in conjunction possessed exclusively the ^^^J^^^^' 
right of legislation. Laws were now declared to be made 
by the king at the request of the commons, and by the assent of the 
lords and prelates. Such at least was the general forn), though for 
many subsequent ages there was no invariable regularity in this re- 
spect. The commons, who till this reign were rardy mentioned, were 
now as rarely omitted id the enacting clause. In feu^t, it is evident 
from the rol^ of parliament, that statutes were almost always founded 



(II PrriiDd'i 4th Beftoter, p. 2W. AoretUe estete of ail HiM^ltaDtt •ocording to i t 

iS) BoC. Pari. p. 304. real Takie. But In 8 E. HI. < «Q complaint of parUa- 

^3) Idem, p. 310. In the mode of Knrylng niM- meat, tbat these tazora were partial, commissioners 

dies, a remarkable tmproTement look place early In were sent ronnd tocompodnd with every town and 

the reign of Edward HI. Originally two chief taxors parish Cor a gross som, which was from thenceforth 

y*ere appointed by the king, for each county, who the Axed quota of subsidy, and raised by the Inha- 

namedtwelTe persons in every hundred to assess the Mtants themsctaws. Brady onBor«oghs,p.8i. 
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upon tbeir petitioDs (i). These petitions, with the respective answers 
made to them in the king's name, were drawn up after the end of 
the session in the form of laws, and entered upon the statute^oll. ^ 
But here it must be remarked, that the petitions were often extremely 
qualified and altered by the answer, insomuch that many statutes of 
this and some later reigns by qo means express the true sense of the 
commons. Sometimes they contented themselves with showing their 
grievance, and praying remedy from the king and his council. Of 
this one eminent instance is the great statute of treasons, fn the 
petition whereon this act is founded, it is merely prayed that, "where- 
as the king s justices in different counties adjudge persons indicted be- 
fore them to be traitors for sundry matters not known by the commons 
to be treason, it would please the king by his council, and by the great 
and wise men of the land, to declare what are treasons in tnis present 
parliament/' The answer to this petition contains the existing sta- 
tute,- as a declaration on the king's part (2). But there is no ap- 
pearance Xhat it received the direct assent of the lower house. In 
the next reigns we shall find more remarkable instances of assuming 
a consent which was never positively^ given. 

The statute of treasons^ however, was supposed to be declaratory 
of the ancient law ; in permanent and material innovations, a more 
direct concurrence of all the estates was probably required. A new 
statute, to be perpetually incorporated with the law of England, 
was regarded as no light matter. It was a very common answer to 
a petition of the commons, in the early part of this reign, that it 
could not be granted without making a new law. After the parlia- 
ment of 14 Edward III., a certain number of prelates, ))arons, and 
counsellors, with twelve knights and six burgesses^ were appointed 
to sit from day to day in order to turn such petitioris and answers, 
as were fit to be perpetual, into a statute ; but for such as were of a 
temporary nature, the king issued his letters patent (3). This reluc- 
tance to innovate without necessity, and to swell the number of laws 
which all were bound to know and obey with an accumulation of 

. . ..^. transitory enactments, led apparently to the distinction 

statutes distill- . ^ i i« - tr** ^ . , » 

gaisbedrromor- bctwceu statutcs and ordmances. The latter are mdeed 
rtiai^nces. defined by some lawyers to be regulations proceeding 

from the king and lords, without concurrence of the commons* But 
if this be applicable to some ordinances, it is eertain that the word, 
even when opposed to statute, with which it is often synonymous, 
sometimes denotes an act, of the whole legislature. In •the 37th of 
Edward lU., when divers sumptuary regulations against excess of 
apparel were made in full parliament, '* it was demanded of the lords 

(I) Laws appear to bave been drawn up, and pro- sbtre, etc. Tbese are Intermingled wHb tbe general 

posed lo tbe two bouses by tbe king, down to tbe petitions, and botb togetber are for tbe most part 

time of Edward I. Hales Hist, of Common £aw, very numerous, in tbe roll of 50 Edw. III. tbey 

p. 16. amount to 140. 

sometimes the representatives of particular places (2) Rot. Pari. p. 239. 

address separate petitions to tbe lilug and council ; (3) P. 113. 
as tbe citiiras of Londra, tbe commons of Devon- 
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and commons, inasmuch as the matter of their petitions was novel, 
and unheard of before, whether ]lhey would have them granted by- 
way of ordinance or of statute^ They answered that it would be 
best to have them by way of ordinance and not of statute, in order 
that any thing which should need amendment might be amended at 
the next parliament (1)." So much scruple did they entertain about 
tampering with the statute law of the land. 

Ordinances, which; if it were not for their partial or temporary 
operation, could not well be distinguished from laws (2), were often 
established in great councils. These assemblies, which frequently 
occurred in Edward's reign, were hardly distinguishable, except in 
name, from parliaments, being constituted not only of those who 
were regularly summoned to the house of lords, but of deputies from 
counties, cities, and boroughs. Several places that never returned 
burgesses to parliament have sent deputies to some of these coun- 
cils (3). The most remarkable of these was that held in the ST'th of 
Edward III., consisting of one knight for each county, and of de- 
puties from all the cities and boroughs, wherein the ordinances of 
the staple were established. These were previously agreed upon by 
the king and lords, and copies given, one to the knights, another to 
the burgesses. The roll tdls us, that they gave their opinion in 
writing to the council, after much deliberation, and that this was 
read and discussed by the great men. These ordinances fix the 
staple of wool in particular places within England, prohibit. English 
merchants from exporting that article under pain of death, inflict 
sundry other penalties, create jurisdictions, and in short have the 
effect of a new and important law. After they were passed, the 
deputies of the commons granted a subsidy for three years, com- 
plained of grievances, and received answers, asif in a regular parlia- 
ment. But they were aware that these proceedings partook of some 
irregularity, and endeavoured, as was their constant method, takeep 
up the legal forms of the constitution. In the last petition of this 
council, the commons pray, ^^ because many articles touching the 
state of the king, and common profit of his kingdom, have J)eeB 
agreed by him, the prelates, lords, and commons of his land, at this 
council, that the said articlesmay be recited at the next parliament^ 
and Entered upon the roll ; for this cause, that ordinances and agree- 
ments made in council are not of record, as if they had beai made 
in a general parliaoaent." This accordingly was done at, the ensuing 
parliament, when these ordinances were expressly confirmed, and 
directed to be ** holden for a statute to endure always (4)." 

It must be confessed^ that the distinction between ordinances and 

(4) Rot Pari. p. 280. p. USTJ. See Rot. Par|. toI. Hi. p. 17. ; tol. W. p. 3$. 

(2) *' If there be any dimereoce between an ordi- (3) These may be found In Willis's Notltla Parlia- 
nance end a statnte, as some have collected. It Isbht mentarla. In 28 E. 1. the unlTerslties were sum- 
only this, that an ordinance Is but temporary, till moned to send members to a greet council, In order 
conflrmed and made perpetual ; but a statute Is per- to defend the king's right to the kingdom of SkM>tland . 
petual at first, and so have some ordinances also 1 Prynne. 
been." Whitelocke on Parliamentary Writ, toI. ii. (4) Rot. Pari. p. 2S3. 257. 
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Statutes k very obscure, and perihaps no preebe and Bniform prin- 
ciple can be laid down about it. But it suffidently appears that 
whai^ever provisions altered the comnon law or any fcMrmer statute, 
and were entered upon tbe statute-roll, transmitted to the sherifl^s, 
and promulgated to tbe people as general obUgatory enactments, were 
bolden to require tbe positive assem of both houses of parliament, 
duly and formally summoned. 

fiefore we leave this subject, it will be proper to take notice of a 
remarkable streteb of prer<^ative, which, if drawn into precedent, 
would have effectually subverted this principle of parliament^ury con- 
sent in legidation. In tbe 15th of Edward III. petitions were pre- 
setted of a bolder and more enervating cast than was acceptable to 
the court ; that no peer shdnkl be put to answer for any trespass, 
except before bis peers ; that commissioners should be assigned to 
examine the accounts of such as had received public monies; that 
the judges and i)[iinistel*$ should be sworn to observe the Great Char- 
ter and other laws ; and that they should be appointed in parliament 
The last of these was prob2d)Iy the most dHioxious; but the king, 
unwilling to defer a supply which was granted merely upon conditioD 
that these petitions should prevail, suffered them to pass into a sta- 
tute, with an alteration which did not take off much from their ef- 
ficacy ; namely, that these ofBcers should indeei be appointed by the 
king with the advice of his council, but ^hould surrender their charges 
at the next parliatnent, and be there responsible to any who shonkl 
have cause of complaint against them. The chancellor, treasurer 
and judges entered their protestation, that they had not assented to 
the said statutes^ nor could they observe them, in case they should 
prove ocmtrary to the laws and customs of the kingdom, which they 
w^*e sworn to maintain (1). This is the first instance of a prote^ 
<m the roll of parliament against the passing of an aet^ Neverthe- 
less they were compdled to swear on tbe cross of Canterbury to its 
observance (2). 

This excellent statute was attempted too early for complete success. 
Edward s ministers plainly saw that it left them at the mercy of fu- 
ture parliaments, who would readily learn the wholesome alnd con- 
stitution^ principle of sparmg the sovereign, while they- punished his 
advisers. They had recourse, therefore, to a violent measure, but 
which was Ukdy in those times to be endured. By a prodamation 
addressed to all the sheriffs, the king revokes and annuls the statute, 
as contrary to the laws and customs of England, and to bis own just 
rights and prerogatives, which he had sworn to preserve ; declaring 
that he had never consented to its passing, but having previously 
protested that he would revoke it, lest the parliament should have 
been separated in wrath, had dissembled, as was his duty, and per- 
mitted the greatseal to be affixed; and that it appeared to the earls, 
barons and other learned personsrof^t^isi kingdom, with whom he bad 



y.. 



(1) Rot. Pari. p. 131. (2) P. 428. 
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coasalted, ttrac as the said statute had not proceected from his own 
good will, it was nuH, and could not have the name or force of law (1). 
This revocation of a statute, as the price of which a subsidy had been 
granted, was a gross infringeooent of law, and undoubtedly passed 
for such at that time; for the right was already clear, though the 
remedy was not always attainable. Two yeai^ afterwards, Edward 
met his parliament, when that obnoxious statute was formally re- 
pealed. 

Notwithstanding the king's unwillingness ta permit 
this €ontroul of parliament over bis administration, he uams^nq^^ 
$qi¥ered, or rather solicited, their interference in mat- ^™!ll^^'"**' 
ters which have since been reckoned the exdusive pro- 
vince of the crown. This was an unfair trick of his policy. ^ He was 
desirous, in order to prevait any murmuring about subsidies^to 
throw the war upon parliament as their own act, though none could 
have been comnienced niore seltisbly for his own benefit, or less for 
the advantage of the people of England . It is called ' ' the war which 
our lord the king has undertaken against his adversary of France by 
common assent of aU the lords and commons of his realm in divers 
parliaments (2)." And he several times referred it to them to advise 
upon the subject of peace. But the commons shewed their humility 
or discretion by treating this as an invitation which it would shew 
good naanners to decline, though in the 18th of the king's reign they 
had joined with the lords in im^dpring the king to make an end of 
the war by a battle, or by a suitable peace (3). *^Most dreaded 
lord," they say upon one occasion, *'as to your war, and the equip- 
ment necessary for it, we are so ignorant and simple that we know 
not how, nor have the power to devise ; wherefore we pray your 
grace to excuse us in this matter, and that it please you, with advice 
of the great and wise persons of your council, to ordain what seems 
best to you for the honour and profit of yourself and yopr kingdom; 
and whatever shall be thus ordained by assent and agreement for 
you and your lords, we readily assent to, and will hold it firmly es- 
tablished (4)." At another time, after their petitions had been an- 
swered, 'Mt was shewed to the tords and commons by Bartholomew 
de Burghersh, the king s chamberlain, how a treaty had been set on 
foot between the king and his adversary of Fram^ ; and how he had 
good hope of a final and agreeable issue with God's help; to which 
he would not come without assent of the lords and commons* Where- 
fore the said chamberlain inquired on the king's part of the said lords 
and commons whether they would assetit and agree to the peace, in 
case it might be had by treaty between the parties. To which tbd 
said commons with one voice replied, that whatever end it should 
please the king and lords to make of the treaty would be agreeable 

(1) Rymer, t. v. p. 282, Tbis iMtrumeat betrays (2) Rymer, t, t. p. 165. 

in Its language Edward's ooDfictooMMSs of IbeTloteDt (^P.t4^. 

step be was taking, and bis wisb toexcuse It as much (4) St E. III. |>. 165. 
as passible. ' 
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to them. On which answer the chamberlain said to the commons, 
then you will assent to a perpetual treaty of peace if it can be had. 
And the said commons answered at once and unanimously, yes, 
yes (i)." The lords were not so diffident. Their great station as 
hereditary counsellors gave them weight in all deliberations of go- 
vernment ; and they seem to have pretended to a negative voice in 
the question of peace. At least they answer, upon the proposals 
made by David king of Scots in 130H, which were submitted to them 
in parliament, that, *' saving to the said David and his heirs the ar- 
ticles contained therein, they saw no way of making a treaty which 
would not openly turn to the disherison of the king and his heirs, to 
which they would on no account assent ; and so departed for that 
day (2)." A few years before, they had made a similar answer to 
softe other propositions from Scotland (3). It is not improbable, 
that in both these cases they acted with the concurrence and at the 
instigation of the king; biit the precedents might have been remem- 
bered in other circumstances. ' 

A third impot*tant acquisition of the house of com- 
commons'^to iS^ nw)ns during this reign was the establishment of their 
SlISJ"*^ P"^"^ right to investigate and chastise the abuses of adminis- 
tration. In the fourteenth of Edward III., a committee 
of the lords' house had been appointed to examine the accounts of 
persons responsible for the receipt of the last subsidy ; but it does 
not appear that the commons were concerned in this (4). The un- 
fortunate statute of the next year contained a similar provision, 
which was annulled with the rest. Many years elapsed before the 
commons, tried the force of their vindictive arm. We must pass 
(mward an entire generation of man, and look at the parliantent as- 
sembled in the fiftieth of Edward III. Nothing memorable as to the 
interference of the commons in government occurs before, unless it 
be their request, in the forty-fifth of the king, that no clergyman 
should be made chancellor, treasurer, or other great officer; to 
which the king answered, that he would do what best pleased his 
council (S). 

Parliament of It will bc remembered by every one who has read our 
50E.UI. history i that in the Jatter years of Edward's life, his 
fame was tarnished by the ascendancy of the duke of Laticaster and 
Ahce Ferrers. , The former, a man of inore ambition than his capa- 
city seems to have warranted, even incurred the suspicion of meditat- 
ing to set aside the heir of the crown, when the Black Prince should 
have sunk into the grave. Whether he were wronged or not by 
these conjectures, they certainly appear to have operated on those 
most concerned to take alarm at them. A parliament met in 



(1) 28 E. IH. p. 2A1. the commons doing this in^ tbe roll of parliament. 

(2) P. 295. Carte says, " tte lords and commons ^) Rymer, p. adO. 
giTingthlsadTlceseparately, declared," etc. Hist, of (4) P. 114. 
England, vol. 11. p. 518. 1 can find no mention of (5) P. 304. 
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April itSK, wherein the general unpopularity of the king's adminis- ' 
tration, or the influence of the Prince of Wales, led to very remark- 
able consequences (1). After granting a subsidy, the commons, 
'^ considering the evils of the country, through so many wars and other 
causes, and that the ofScers now in the king's service are insufficient 
without further assistance for so great a <^harge, pray that the coun- 
cil be strengthened by the addition of ten or twelve bishops, lords and 
others, to be constantly at hand, so that no business of weight should 
be dispatched without the consent of all; nor smaller matters without 
that of four or six (2)." Theliing pretended to come with alacrity 
into this measure, which was followed by a strict restraint on them 
and all other officers from taking presents in the course of their duty. 
-After this, ''the said commons appeared in parliament, protesting 
that they bad the same good will as ever to assist the king with their 
lives and fortunes; but that it seemed to them, if 0ieir said liege lord 
had always possessed about him faithful counsellors and good offi* 
cers, he would have been so rich, that he would have had no need of 
charging his commons with subsidy or tallage, con^dering the great 
ransonis of the French and Scotch kings, and of so many other pri- 
soners ; and that it appeared to be for the private advantage of some 
near the king, and of others by their collusiiHi, that the king and 
kingdom are so impoverished, and the commons so ruined. And 
they promised the king that if he would do speedy justice on such as 
should be found guilty, and take from them what law and reason 
permit, with what had been already granted Jn parliamenr, they will 
engage that he should be rich enough to maintain his wars for a long 
time, without much charging his people in any manner." They next 
proceeded to alledge three particular grievances ; the removal of the 
staple from Calais, where it had been fixed by parliament, through 
ibe procurement and advice of the said private counsellors about the 
king ; the participation of the same persons in lending money to the"^ 
king at exorbitant usury ; and their purchasing at a low rate for their 
own benefit old debts from the crown, the whole of which they had 
afterwards' induced the king to repay to themselves. For these and 
for many more misdemeanours, the commons accused and inipeached 
the lords Latimer and Nevil, with four, nterchants, Lyons, Ellis, 
Peachey, and Bury (3). Latimer had been chamberlain, and Nevil 
held another office. The former was the friend and creature of the 
duke of Lancaster. Nor was this parliament at all nice in touching 
a point where kings least endure their interference. An ordinance 
was noade, that ''whereas many women prosecute the suits of others 
in courts of justice by way of maintenance, and to get profit thereby, 

(I) Most of our general historians have slurred dem book may be naoied with some commendation, 

over this Important session. The best Tiew, perhaps, though very inferior In its execution, Godwin's Life 

of Its secret history will be found in Lowth's Life of of Chancer, of which the duke of Lancaster is the 

Wykeham ; an iustrucllTe and elegant work, only to political hero, 

be blamed for marks of that academical point of ho- (2| &ymer, p.^ai. 

Donr, which makes a fellow of a college too iodiscrl- (3) Ibid, 
minate an encomiast of its foundo'. Another mo - 
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wbich Is displeAsing to ihe kiag, he forbids any woman benceiwward, 
and especially Alice Ferrers, to do so, od pain oflbe said Alice 
forfeiting all her goods, and sufforing banishment from the king- 
dom (J). " ' 

The pan which the Prince of Wales, who had ever been distin- 
guished for his respectful demeanour towards Edward, bore in this 
unprecedented opposition, is strong evidence of the jealoasy with 
which he regarded the duke of Lancaster ; and it was led in the hoose 
of commons by Peter de la Mare, a servant of the eari of March, 
who, by his marriage with Philippa, bdress of Lionel duke of da- 
rence, stood next after tlie young Prince Richard in lineal succession 
lo the crown. The proceedings of this session were uideed h^hly 
popular. But no house of commons would have gone such lengths - 
on the mere support of popular opinion, unless instigated and encou- 
raged by higher authority. Without this, their petitions might per- 
haps have obtained, for the sake of sub^dy, an unmediate consent; 
but those who to(^ the lead in preparing them must have rMoahied 
unsheltered after a dissolution, to abide the vengeance of the avwn, 
with no assurance that another pai-liament would espouse their caust 
as its own. Such indeed was their fate in the present ioslance. 
Soon after the dissc^ution of parliament; the Piince of Wales, who, 
' long sinking by fatal decay, had rallied his expiring energi^ for 
this domestic combat, left fais inheritance to a child ten years old, 
Richard of Bordeaux. Immediately after this event, Lancaster reco- 
vered bis influence; and the former favourites returned lo court.' 
Peter de la Hare was confined at Nottingham, where he remained 
two years. The dlizens indeed attempted an insurrection, and 
threatened to bum the Savoy, Lancaster's residence, if de la Mare 
was not released ; but the bishop of London succeeded in appeasing 
them (2). A parliament met next year, which overthrew the woik of 
its predece^or, restored those who bad been impeached, and re- 
pealed the oi-dinance against Alice Perrers (3), So little security will 
popular assemldies ever a^rd against arbitrary power, when de- 
prived of regular leaders, and the consciousness of mutual Rddity. 

The policy adopted by the Prince of Wales and earl of March, in 
employing the house of commons as an engine of attack against an 
"'— >xioiis ministry, was perfectly novel, and indicates a sensible 
ge in the character of our constilcilion. In the reign of Ed- 
I n. parliament had little share in resisting the government; 
b more was effected by the barons, through risings of their feu- 
lenantry. Fifty years of authority better respected, of law 
tr enforced, bad rendered these more perilous, and of a more 
nt appearance than formerly. A surer resource presented itself 
e increased weight of the lower house in parliament. And this 
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iodireet arislocratical inflaence gave a surpri^ng impidse to tb^t 
assembly, and particularly tended to establish l^yond question its 
controid over pnblicabuses. Is itiessjust to remark, that it also tended 
to preserve the relaiiop and hannonr between each part and the 
other, and to prevent that jarring of emnlation and jealousy, which, 
though generally found in the divisbn of power between a noble and 
a popular estate, has scarcely ever caused a dissension, except in 
cases of little moment, between our two houses of parliament? 
The commons had sustained with equal firmness and ..^ ^ „ 

J- .• J i? • • - i-'* Richard II. 

discretion a defensive war against arbitrary power 
uoder Edward IIL : they advanced ^ith very difrerent of the po^^^ 
steps, towards his successor. Upon the king's death, *»»«o«n°»n«- 
though Richard's coronation took place without delay, and no prc^r 
r^ency was con$titttted, yet a council of twelve, whom the great 
officers of state were to obey, suppli^ its place to every effectual 
intent. Among these the duke of Lancaster was not numbered, and 
he retired from court in some disgust. In the first parliament of 
the young king, a large proportion of the knights who had sat iu 
that which impeached the Lancastrian party were retui^ned (1). 
Peter de la Mare, now released from prison, was elected speaker; a 
dignity which, according to some, he had filled in the Good Parlia- 
ment, as that of the fif^eth of Edward' III. was popularly styled; 
though the rdls do not mention either him or any other as bearing 
that honourable name before Sir Thomas Hungerford in the parlia- 
ment of the following year (2). The prosecution against Alice Ferrers 
was now revived ; not , as far as appears, by direct impeachment of 
the commons ; but articles were exhibited against her in the house 
of lords OB the king's part, for breaking the ordinance tiade against 
ber intermeddling at court ; upon which she received judgment oip 
banishment and forfeiture (3). At the request of the lower bouse, 
the lords in the king's name appointed nine persons of different 
i*anks; three bishops, two earls, two bannerets, and two bachelors, 
to be a permanent council about the king, so that no business of 
importance should be -transacted without their unanimous consent. 
The king was| even' compelled to cokisent that, during his minority, 
the chancellor/ triBasurer, judges, and other chief officers shoukl be 
made in parliament; by Which provision, combined with that of the 
parliamentary council, the whole executive government was trans- 
ferred to the two houses. A petition, that none might be employed 
in the king's service, nor belong to his council, who had been for- 
merly accused upon good grounds, struck at Lord Latimer, who 
had retained some degree of power in the new estaUishment. 
Another, suggesting that Gascony, Ireland, Artois, and the Scottish 
marches were in dhsinger of being lo$t for want of good officers, 

(1) Walslngham, p. 200., says pen^ omnes ; hat the of England ; yet by the persererance of these knights 

nit poMlshed In Prynne*8 4Ch Roister indoces me to she was conTtcted. 

qaallfy this loose expression. Alice Ferrers had brlb- (2) Rot. Pari. vol. il. p. 974. 

ed, he tells os, many of the lords, and all thetalryers (3| Id. vol. ill. p. 12. 
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though it was so generally worded as to leave the nieaiis of remedy 
to the Lings pleasure, yet shews a growing energy, and self-confi- 
dence in that assembly, which not many years before had thought 
the question of peace or war too high for the;r*deliberation. Their 
subsidy was sufficiently liberal ; but they took care to pray the king, 
that fit pei*sons might be assigned for its receipt and disbursement, 
l^t it should any way be diverted from the purposes of the war. 
Accordingly Walworth and Philpot, two eminent citizens of London, 
were Appointed to this office and sworn in parliament to its execu- 
tion (1). 

But whether through the wastefulness of government, or rather 
because Edward's legacy, the French war, like a ruinous and inter- 
minable kiw-suit, exhausted all public contributions, there was an 
equally craving demand for subsidy at the next meeting of parlia- 
ment. The commons now made a more serious stand. The speaker, 
Sir James Pickering, after the protestation against giving offence, 
which has since become, more matter of £i>rm than perhaps it was 
then considered, reminded the lords of the council of a promise made 
to the last parliament, that if they would help the king for once with 
a larg^ subsidy so as to enable him to undertake an expedition 
against the enemy, he trusted not to call on them again, but to sup- 
port the war from his own t*evenues; in faith of which promise there 
had been granted the largest sum that any king of England had ever 
been suffered to levy within so short a time, to the utmost loss and 
inconvenience of the commons; part of which ought still to remain 
in the treasury, and render it unnecessary to burthen anew the ex- 
hausted people. To this Scrope, lord steward of the household, 
protesting l||at he knew not of any such promise, made an&wer by 
order of the king, that, ''saving the honour and reverence of our 
lord the king, and the lords there present, the common^ did not 
speak truth in asserting that part of the last subsidy should be still 
in the treasury ; it being iiotorious that every penny had gone into 
the hands of Walworth and Philpot, appointed and sworn treasurers 
in the last parliament, to receive and expend it upon the purposes 
of the war, for which they had in effect disbursed the whole." Not 
satisfied with this general justification, the commons pressed for an 
account of the expenditure. Scrope was again commissioned to 
answer, that '' though it had never been seen, that of a subsidy or 
other grant made to the king in parliament or out af parliament 
by the commons any account had afterwards been rendered to the 
commons, or to any other except tha king and his officers, yet the 
king to gratify them, of his own accord, without doing it by way 
of right, would have Walworth along with certain persons of the 
council exhibit to them in writing a clear account of the receipt and 
expenditure, upon condition that this should never be used as a pre- 
cedent, nor inferred to be done otherwise than by the king's spon- 

(I) Rot. Pari. TOl. iii. p. 42. 
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taneous command/' The commpns were again urged to provide for 
the public defence, being their own concern, as much as that of 
the king. But they merely shifted their ground and had recourse to 
other pretences. They requested that five or six peers might come 
to them, in order to discuss this question of subsidy. The lords 
entirely rejected this proposal, and affirmed that such a proceeding 
had never been known except in the three last parliaments; but al- 
lowed that it had been the course to elect a committee of eight or 
ten from each house, to confer easily and without noise together. 
. The comifnons acceded to this, and a committee of conference was 
appointed, though no result of their discussion appears upon the roll. 
Upon examining the accounts submitted to them, these sturdy 
commoners raised a new objection. It appeared that large sums 
had been expended upon garrisons in France and Ireland and other 
places beyond the kingdom, of which they protested themselves not 
liable to bear the charge. It was answered that Gas4;ony and the 
king's other dominions beyond sea were the outworks of England, 
nor could the people ever be secure from war at their thresholds, 
unless these were maintained. They lastly insisted that the king 
ought to be rich through the wealth that had devolved on him from 
his grandfather. But this was affirmed, in reply, to be merely suffi- 
cient for the payment of Edward's creditors. Thus driven from all 
their arguments, the commons finally consented to a moderate addi- 
tional imposition upon the export of wool and leather, which were 
already subject to considerable duties, apologizing on account of their 
poverty for the slenderness of their grant (1). 

The necessities of government, however, let their cause be what it 
might, were by no means feigned ; and a new parliament was assem- 
bled about seven months after the last, wherein the king, without 
waiting for a petition, informed the commons, that the treasurers 
were ready to exhibit their accounts before them. This was a signal 
victory after the reluctant and ungracious* concession tmide to the 
last parliament. Nine pei*sdns of different ranks were appointed at 
the request of the commons to investigate the state of the revenue,- 
and the disposition which had been made of the late king's personal 
estate. They ended by granting a poll-tax, which they pretended 
to think adequate to the supply required (2). But in those times no 
one possessed any statistical knowledge, and every calculation which 
required it was subject to enormous error, of which we have already 
seen an eminent example (5). In the next parliament (3 Ric. II.) it 
was set forth, 'that only 22,000/. had been collected by the poll-tax, 
while the pay of the king's troops hired for the expedition to Britany, 
the pretext of the grant, had amounted for but half a year to 80,000/. 
The king, in short, was more straitened than ever. His distresses 
gave no small advantage to the commons. Their speaker was in- 

I H) Rot. Pari. p. 36-38. (3) See p. OT. of Ibta Tolume. 

(2) Id. p. 57. 

II. t 
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striiGled t6 dedarB that, as it appeared to them, if the affiiira of their 
HeFC lord had beea properly conducted at honje and abroad, he 
eould not have waoled aid of his commons, who now are poorer than 
before They pray that, as the king was so much advanced m age 
and discretion, bis perpetual council {appointed in his first parlia- 
ment) might be discharged of their labours ; and that instead of them, 
the five chief officers ofstate, to wit, the chancellor, treasurer, keeper 
«if the privy seal, chamberlain, and steward of the household, might 
be named in parliament, and dedared to the commons, as the king:8 
sole counsellors, not removable before the next parliament. They 
required also a general commission to be made out, similar to that 
in the last session, giving powers to a certain number of peers and 
other distinguished persons, to inquire into the state of the house- 
hold, as well as into all r^ipts and expenses since the king's acces- 
sion.* The former petition seems to have been passed over (1) ; but 
a commission a§ requested v?as made out to three prelates, three 
earb, three bannerets, three knights, and three citizens (2). After 
iruarding thus, as they conceived, against malversation, but in effect 
rather protecting their posterity than^ themselves the commons pro- 
longed the last imposition on wool and leather for another year. 

It would be but repetition to make extracts from the rolls of the 
two next years; we have still the same tale; demand of subsidy on 
one §ide, remonstrance and endeavours at reformation on the other. 
After the tremendous insurrection of the villeins, in 1383, a parlia- 
Doent was convened to advise about repealing the charters of general 
manumission, extorted from the kinjg^by the pressure of circum- 
stanoes. In thi# m^sure all concurred ; but the ,comm<ffls were not 
afraid to say, that the l^te risings had been provoked by the burthm 
vhich « prodigal court bad qalled for in the preceding sessioa. Their 
Wuage is wnu^ually bold, ^ ' It seemed to them after full delibera- 
tipn,"th?y said, *'^ that unless the administration of the kingdom 
were speedily rfiforgied, ^he kingjdom itiself would be utterly lost, and 
yiiined for ever, and tberan their lord the king, with all thQ peef* 
and coromons, which God forbid. For true it is that there areswjh 
defects in tbo said administration, as Mfdl about th^ king's person, 
md bis household, a$ in hi^ courts of justice; and by grievous op* 
pressions in the country through maintainor^ of suits, who are, as it 
W^re, Wng^ in th^ country, that right and law are Qonae to noth««, 
ap4 the ppor cwinons are from time to tim^ so pillaged and rMmed, 
partly by th^ king's puryeyors of th^ household, ^nd others who pay 
nothing for what they take, partly by the subsidi^ and tallages 
rfii^ed upon tl[wm, and besides by the oppre^ive behaviour of the 

sffmat^ erf th^ king and other lords, m^ espwiaUy of tb^ aforesaid 

Mi Ne?erthele8i,tl»comim¥W?epeateattlft their (2) fW- ;^i^yw^tvUl.p.a90,rtb^VCI*l«*rt» 

arhedufe of oetltlODS ; and recelted an evasive answer, of York's name appears among these commissioner*, 

referrlna toan ordinance made In the first parlla- which makes their number sixteen. Bat it to plain 

ment of the Ung. (h^ «BP«KattP«V of wWch Is Inde- by the Instrument, thai my fl«ei»n were meant to 

llolte.p.82. be^ppolnted. 
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QMiiDtaiiiers of suits, that tbey are reduced to greater poterty and 
discomfort than ever they were before. And naoreover though great 
sums have been continualty granted by and leried upon tbem^ for 
the defence of the kingdom, yet they are not the better defended 
against their enemies, but every year are plundered and wasted by 
sea and land, without any relief. Which calamities the said poor 
eonnmons, who lately used to live in honour and prosperity, can no 
longer endure. And to speak the real truth, these injuries lately 
done to the psDrer commons more than they ever, suffered l)efore, 
loused them to rise, and to commit the mischief done in their late 
riot; and there is still cause to fear greater evils, if sufficient remedy 
be not timdy provided against the outrages and oppressions afore- 
said. Wherefore may it please our lord the king, and the noble 
peers of the realm now assembled in this parliament, to provide such 
remedy and amendment as to the said administration, that the state 
and dignity of the king in the first place, and of the lords may 
be preserved, as the commons have always desired, and the com-^ 
mons may be put in peace; removing, as soon as they can be detect- 
ed, evil ministers and counsellors, and putting in their stead the best 
and most sufficient, ahd takfng away all the bad practices which 
have led to the last rising, or else none can imagine that this kingdom 
can longer subsist without greater misfortunes than it ever endured. 
And for God*s sake let it not be forgotten, that there be put about 
the king and of his council, the best lo^ds and knights jlbat can be 
found inihe kingdom. 

" And be it known (the entry proceeds) that after the king our 
lord with the peers of the realm and his council had taken advice 
upon these requests made to him for his good and his kingdom's as 
it really appeared to him, willed and granted, that certain bishops, 
lords and others should be appointed to survey, and examine in privy 
council both the government of the king's person, and of his house*- 
bold, and to suggest proper remedies wherever, necessary, and report 
tbedfi to the king. And it was said by the peers in parliament, that 
as it seemed to them, if reform of government were to take place 
throughout the kingdom, it should b%in by the chief member, which 
18 the king himself, and so from person to person, as well churchmen 
as others, and place to place, from higher to lower, without sparing 
any degree (4)/' A consideraUe number of commissioners were ac- 
cordingly appointed, whether by the king alone, or in parliament, 
does not appear; the latter, however, is more probable. They seem 
to have made some progress in the work of reformation, for we 
find that the officers of the househokl were sworn to observe ^ir 
regulations. But in ail likelihood these were soon neglected. 

It is not wonderfol, that with such feelings of resentment towards 
the crown, the commas vrer^ backward in granting subsidies. Per- ^ 
haps the king would not have obtained one at all, if he had not ynih" 

(n ftot. Pari. S R. n. p. MO. 
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held his charter of pardon for aH offences committed during the in- 
surrection. This was absolutely necessary to restore quiet among 
the people ; and though the members of the commons had certainly 
not been insurgents, yet inevitable irregularities had occurred in quell- 
ing the tumults, which would have put them too much in the power 
of those unworthy men who filled the benches of justice under Richard. 
The king declared that it was nnusual to grant a pardon without a 
subsidy; the commons still answered, that they would consider about 
that matter; and the king instantly rejoined, that he would consid^* 
about his pardon, (s'aviseroit de sa dite grace) till they had done 
what they ought. They renewed at length the usual tax. on woc4 
and leather (1). 

This extraordinary assumption of power by the commons was not 
merely owing to the king's poverty. It was encouraged by the na- 
tural feebleness of a disunited government. The high rank and am- 
bitious spirit of Lancaster gave him no little influence, though con- 
tending with many enemies at court, as well as the ill-will of the 
people. Thomas of Woodstock, the king's youngest uncle, more able 
« and turbulent than Lancaster, became, as he grew older, an eager com- 
petitor for power, which he sought through the channel of popularity. 
The earls of March, Arundel, and Warwick bore a considerable part, 
and were the favourites of parliament. Even Lancaster, after a few 
years, seems to liave fallen into popular courses, and recovered 'some 
share of public esteem. He was at the head oJF the reforming com- 
mission in the fifth of Richard IL, though he had been studiously 
excluded from those precedmg. We cannot hope to disentangle the 
intrigues of this remote age, as to which our recordsare of no service, 
and the chroniclers are very slightly informed. So far as we may 
conjecture, Lancaster, finding his station insecure at court, began to 
solicit the favour of the commons, whose hatred of the administration 
abated their former hostility towards hhn (2). 
Character of Thc charactcr of Richard II. was now developing 
Richard. itself, and the hopes excited by his remarkable presence 
of mind in confronting the rioters on Blackheath were rapidly de- 
stroyed. Not that he was wanting in capacity, as has been sometimes 
imagined. For if we measure intellectual power by the greatest 
exertion it ever displays rather than by its average results, Richard II. 
was a man of considerable talents. He possessed, alohg with much 
dissimulation, a decisive promptitude in seizing the critical moment 
for action. Of this quality, besides his celebrated behaviour towards 
the insurgents, he gave striking evidence in several circumstances 
which we shall have shortly to notice. But his ordinary conduct be- 
lied the abilities which on these rare occasions shpne forth, and ren- 

if) Rot. Pari. p. 404. befora The insargentsofl 382 are said to have oom- 

(2) Thecominoii8grai)teda8ab8ldy,7R.II.,tosup- pelted men to swear that they would obey king 

port Lancaster's war In Castile. R. P. p. 284. Whe- Richard and the commons, and that they would ac> 

(her the populace changed their opinion of him, I cept no king named John. Walslngham, p. 248. 
know not. He was still disliked by them two years 
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dered them ineffectual for his security. Extreme pride and violence, 
with an inordinate partiality for the most worthless favourites, were 
Us predominant characteristics. In the latter quality, and in the 
events of his reign, he forms a pretty exact parallel to Edward II. 
Scrope, lord chancellor, who had been appointed in parliament, and 
was understood to be irremovable without its concurrence^ lost the 
great seal for refusing to, set it to some prodigal grants. Upon a 
slight quarrel with archbishop Courtney, the king ordered his tem- 
poralities to be seized, the execution of which, Michael de la Pole, 
his new chancellor, and a favourite of his own, could hardly prevent. 
This was accompanied with indecent and outrageous expressions of 
anger, unworthy of his station, aT)d of those whom he insulted (1). 

Though no king could be less respectable than Richard , ho a uirw 
yet the constitution i|[ivested a sovereign with such more power od 
ample prerogative, that it was for tess easy to resist *»"'™«J<>^"y- 
his personal exercise of power, than the unsettled councils of a mi- 
nority. In the parliament 6 R. II. sess. 2., the commons pray cer- 
tain lords whom they name, to be assigned as their advisers. This 
bad been permitted in the two last sessions without exception (2). 
But the king, in granting their recfuest, reserved his right of naming 
any others (3). Though the commons did, not relax in their impor- 
tunities for the redress of general grievances, they did not venture to 
intermeddle as before with theconduqt of administration. They did 
not even object to the grant of the marquisate of Dublin, with almost 
a princely dominion over Ireland ; which enormous donation was con- 
firmed by filet of parliament to Vere, a favourite of the king (4). A 
petition that the officers of state should annually visit and inquire into 
his household, was answered, that the king vvould do what h^ pleas- 
ed (S). Yet this was little in comparison of their foi^mer proceedings. 

There is nothing, however, mdre deceitful to a mo- proceedings of 
narch, unsupported by an armed force, and destitute of parliament m the 
wary advisers,, than this submission t)f his people. A *^* 
single effort was enough to overturn his government. Parliament 
met in the tenth year of his reign, steadily determined to reform the 
administration, and especially to punish its chief leader, Michael de 
la Pole, earl of Suffolk, and lord chancellor. According to the re- 
nsarkable narration of a contemporary historian (6), too circumstan- 
tial to be rejected, but rendered somewhat doubtful by the silence of 
all other writers, and of the parliamentary roll, the king was loitering 
at his palace at Eithara, when he received a message from the two 
houses requesting the dismissal of Suffolk, since they had matter to 
alledge against him that they could not move, while he kept the office 

U) Walslng. p. 290. 315. 3n. defence, that nine lords bad been appointed in the 

^) Rot. Pari. 5 R. 11. p. 100. 6 R. H. sees. 1. p. 134. last parliament, tIz 9 R. II., to Inquire Into the state 

(3) p^ 445. of the household, and rerorm whatever was amiss. 

(4) 9 R. II. p. aoo. But nothing of this appears In the roll. 

^5)1 P. 213. H Is boweyer asserted In the articles of (6) Knyghton, In Twlsdeu x. Script, col. 26|p, 
Impeachment against SufTolk, and admitted by his 
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of ohanceUor. Richard, with his usual iDtemperanoe, answered that 
be would not for their request remove the meanest scullion from his 
kitchen. They returned a positive refusal to proceed on any public 
business^ until ihe k|pg should appear personally in parliament, and 
displace the chancellor. The king required forty knif;his to be de- 
puted from the rest, 10 inform him clearly of their wishes. But the 
commons declined a proposal, in which they feared, or affected to 
fear, some treachery. At length the duke of Glocester, and Arundel 
bishop of Ely, were commissioned to speak the sense of parliament ; 
and they delivered it, if we may still believe what we read, in very 
extraordinary language, asserting that there was an ancient statute, 
according to which, if the king absented himself from parliament 
without just cause during forty days, which he had now exceeded, 
every man might return without permission to his own country ; and 
moreover there was another statute, and (as they might more truly 
say) a precedent of no remote date, that if a king, by bad counsel, 
or bis own folly and obstinacy, alienated himself from his people, 
and would not govern according to the laws of the land, and the ad- 
vice of the peers, but madly and wantonly followed his own single 
will, it should be lawful for them with the common assent of the peo- 
ple to expel him from his throne, and elevate to it some near kinsman 
of the royal blood. By (his discourse the king was induced to meet 
his parliament, where Suffolk was removed from his office, and the 
impeachment against him commenced (1). 
itaqwMitiaMni or The charges against this minister, without being 

safwk. wholly frivolous, were not so weighty as the damour of 
tb^ commons might have led us to expect. Besides forfeiting all 
his grants from the crown, he was committed to prison, there to re- 
main tiB he shi^uki have paid such fine as the king might impose; a 
sentence that wouU have been outrageously severe in many cs^es, 
though little more than nugatory in the present (2). 
commteion oi This was the second precedent of that grand conslilB- 

'•*»™- tional resource, parliamentary impeachment : and more 
remarkjri}le, from the eminence of the person attacked, than that of 
lord Latimer, in the fiftieth year of Edward Hi. (3). The commons 
were content to wave the prosecution of any other ministers; but they 

H) 9paA Ml eoMMeratloA, I an mocli tndtned to ton'sstory. Besides, JK iffplaln, from tbefnnoos qttes- 

gtT« credit to tbls passage of Knfglitoii, as to (be ttoas subee^oently pat by the king to bl» jvdgas at 

naln facts ; and perhaps eteo tbe speecb of Gloces- Nottlogbam, that both the right of retiring without 

ter and the bisbop of Ely is more likely to bare been a regiilardl88oliitlon,aodtheprecedentorEdwardII. 

made public by them, than iovented by so Jejune an had been discussed In parliament, which does net 

Mstorlaa. WaWngfaam Indeed says nothing of the appear any where dse than in Knyghton. 

matter ; but he is so unequaOy Inforsied and so fir»- (2) Rot. Pari. vol. til. p. 249. 

quenlly defectlTe, that we can dra^r no strong infe- (3) Articles bad been exhibited by the chancellor 

rence from his silence. What most weighs with me, before the peers, In tbe seventh of the king, again st 

Is that parliament met on Oct. 1. 1387, and was not Spencer, bishop of Norwich, who had led a con$i- 

4ii8olT6d till Not. 2$. ; a longer period than the Ku' derafaje army In a dis^rous expedition agatnst the 

BlnesB doM in It seems to have reqolred ; and also Flemings, adherents to tbe antt^pope dement In the 

tb«t Suffolk, who opened tbe session as ebancdlor, schism. This crusade had been exceedingly popular. 

Is styled "darrein chancellor" In tbe articles of IBH but Its ill success bad the usual effect. TheeomnuHis 

peacbment against bim ; so that be must have been were not parttos In tbls proceeding. Rot. Part. p. I53. 
removed in ihe tnterral, which tallies with Knygh- 
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ratber cbosea s6hei»e of reformiiig the admidistracioD^ whlcb sbeold 
avert both the necessity of punishment, and the malversations that 
provoked it. They petitioned the King to ordain in parliament cer- 
tain chief officers of bis bouaehold, and other lords of bis council, with 
power to reform those abuses^ by which his crown was so much 
blemished, that the laws wefre not kept, and his revenues were dila- 
pidated, confirming by a statute a commission fot a year, and forbid- 
ding, under heavy penalties, any one ii!om Opposing, in private or 
openly, what they should advise (1). With this the king complied, 
and a commission founded upon the prayer of parliament was esta- 
blished by statute. It domprehended fourteen persons of the higher 
eminenee for rank and general estimation ; princes of the blood and 
adci^t servants of the crown> by whom its prerogatives were not 
likely to be unnecessarily impaired. In fact the principle of this 
commission^ without Looking back at the precedeio^ls ifi the r^eign of 
Jobiiy Henry HI., and Edward II.,. which yet were not withotft their 
weight) as constitutional analogies, wa$ merely that which the commons 
bad repeatedly maintained during the minority of the present king, 
^nd which bad produced the former commissions of reform in t^ 
third 2md fifth years of his reign. These, were upon the whole nearly 
the same in their operation. It mu$t be owned there was a more 
extensive sway virtually given to the lorda now appointed, by the 
penalties impc^dtm any who should endeavour to d)struct what they 
nnight advise ^ the design as wi^l as tendency of which was no doubt 
to throw the whole administration into their hands during die period 
of this commission. 

Those who have written our histpry with more or less of a Tory bias 
eidaim against this parliamentary commission as an unwarrantable 
violation (rf the king's sovereignty, and even knpartial men are struck 
at^first sight by a measure that seems tooVerset the natural balance of 
oar constitutioh. But it would be unfair to blam^ either those con- 
cerned in this comfiHssiotiy some of whose names at least have been 
handed down v^ith unquestioned respect, or those bigb^irited repre- 
sentatives, of the people, whose patriot firmness has been hitherto 
commandingall our sympathy andgratitude, unless wecould ^stinotly 
pronouncseby what {^ntler means they could restrain the excesses of 
government. Tbirteeii parliaments had already met sim^ the aeces- 
^niof Richard ; in all the same remon$traiic*es had been repeated^ 
ittd the same promises renewed. Subsidies, more frequent tlian m 
a»y former reign, bad been granted for the supposed exigencies of 
the war ; but this was no longer illurtHnatedby thosecifazzling victories^ 
which give to foriane th^ mi^ of wisdom ; the coasts of England were 
perpetually ravaged^ and her trade destroyed ^ while the admmistra- 
tioB incurred the suspicion of diverting to private uses that treasure 
whicb they so feebly and unsuccessfully appKed to the publie service. 
No voice of his people, until it spoke in thunder, wOuW slop an in- 

(41 not. p«ri.p.a2i. ** 
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t6xicated boy in the wasteful career of dissipation. He loved festivals 
and pageants^ the prevailing foHy of his time, with tmusual frivolity ; 
and bis ordinary living is represented as beyond comparison more 
shewy and sumptuous than even that of his magnificent and chivalrous 
predecessor. Acts of parliament were no adequate barriers to his 
misgovemment. *' Of what avail are statutes/' says Walsingham, 
*^ since the king with his privy council is wont to abolish what parlia- 
ment^has just enacted (1)? " The constaqt prayer of the commons 
in every session, that former statutes might be kept in force, is no 
slight presumption that they were not secure of being regarded. It 
may be true, that Edward lll.'s government had been full as arbi- 
trary, though not so unwise as his grandson's ; but this is the strongest 
argument, that nothing less than an extraordinary remedy could 
preserve the still unstable liberties of England. 

The best plea that could be made for Richard was his inexperience, 
and the misguided suggestions of favourites. This, however, made 
it more necessary to remove those false advisers^ and to supply that 
inexperience. Unquestionably the choice of ministers is reposed in 
the sovereign ; a trust, like every other attribute of legitimate power, 
for the public good ; not, what no legitimate power can ever be, the 
instrument of selfishness or caprice. There is something more 
sacred than the prerogative, or even than the constitution ; the public 
weal, for which all powers are granted, and to which they must all be 
referred. For this public weal it is confessed to be sometimes neces- 
sary to sb^ke the possessor of the throne out of his seat; could it 
never be permitted to suspend, though but indirectly and for a time, 
the positive exerqise of misapplied prerogatives? He has learned in 
a very different school from myself, who d^ies to parliament at the 
present day a preventive as well as vindictive controul over the 
administration of affairs ; a right of resisting, by those means which 
lie within its sphere, the appointment of unfit ministers. These 
means are now indirect; they need not to be the less effectual, and 
they are certainly more salutary on that account. But we must not 
make our notions of the constitution in its perfect symmetry of man- 
boed, the measure of i(s infantine proportions, nor expect from a 
parliament just struggling into life, and ^' pawing to get free its 
hinder parts, " the regularity of definite and habitual power. 

It is assumed rather too lightly by some of those historians to 
whom I have alluded, that these commissioners, though but ap- 
pointed for a twelvemonth, designed to retain longer, or would not 
in fact have surrendered their authority. There is certainly a danger 
in these delegations of pre-eminent trust ; but I think it more for- 
midable in a republican form^ tlian under such a government as our 
ovm. The spirit of the people, the letter of the law, were both so 
decidedly monarchical, that no glaring attempt of the commissioners 
to keep the hdm continually in their hands, though it had been in 

(I) Rot. Pari. |k. 281. 
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the king's name, would haveiiad a fair probability of success. And 
an oligarchy of fourteen persons, different in rank and profession, 
even if we should impute criminal designs to ail of them, was iU 
calculated for permanent union. Indeed the facility with which 
Richard re-assumed his full powers two years afterwards, when mis- 
conduct had rendered his circumstances far more unfavourable, gives 
the corroboration of experience to this reasoning. By yielding to 
the will of his parliament, and to a temporary suspension of prero- 
gative, this unfortunate prince might prcd[>ably.have reigned long and 
peacefully ; the contrary course of acting led eventually to his depo- 
sition and miserable death. 

Before the dissolution of parliament, Richard made a j^j^^ of the 
verbal protestation, that nothing done therein should be Judges to rich- 
in prejudice of his rights; a reservation not unusual *^*'»°**"<*°*- 
when any remarkable concession was made, but which could not de- 
cently be interpreted, whatever he might mean, as a dissent from 
the statute just passed* Some montl^ had intervened, when the 
king, who had already released Suffolk from prison and restored 
him to his favour^ procured from the judges, whom he had sum- 
moned to Nottingham, a most convenient set of answers to questions 
concerning the late proceedings in parliament. Tresijian and Belk- 
liap, chief justices of the King's Bench and Common Pleas, with se- 
veral other judges, gave it under their seals, that the late statute 
and commission were derogatory to the prerogative ; that all who 
procured it to be passed, or persuaded or compelled the king to con- 
sent to it, were guilty oJF treason ; that the king's business must be 
proceeded upon before any other in parliament; that he may put an 
end to the session at his pleasure; that his ministers cannot be im- 
peached without his consent; that any members of parliament con- 
travening the three .last articles incur the penalties of treason, and 
especially he who moved for the sentence of deposition against Edward 
II. to be read ; and that the judgment against the earl of Suffolk might 
be revoked as altogether erroneous. 

These answers, perhaps extorted by menaces, as all sobeeqaeotrero* 
tiie judges, except Tresilian, protested before the next *""®°* 
parliament, were for the most part servile and unconstitutional. The 
indignation which they excited, and the measures successfully taken 
to withstand the king s designs, belong to general history ; but I shall 
pass slightly over that season of turbulence, which afforded no legi- 
timate precedent to our constitutional annals. Of the R\e lords ap- 
pellants as they were called, Glocester, Derby, Nottingham, War- 
wick, and Arundel, the three former, at least, have little claim to 
our esteem ; but in every age, it is the sophism of malignant and 
peevish men to traduce the cause of freedom itself, on account of 
the interested motives by which its ostensible advocates have fre- 
quently been actuated. The parliament, who had the country tho- 
roughly with them, acted no doubt honestly, but with an inattention 
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to the rules of iaw« culfnUe indeed, y^t from which the fioost civi*- 
Iked of their successors, id the heat of passion and triomph, have 
scarcely been exempt. Whether all with whom they dealt severely, 
some oiF them apparently of good previous reputation, merited such 
punishment, is more than, upon uncertain evidence, a modem writer 
can profess to decide (1). 

Notwithstanding the death or exile of all Richard's favourites, aod 
the oath taken not only by parliament, but by every class of ih^ 
people, to stand by the lords appellants, we find him, after about a 
year, suddenly annihilating their pretensions, and snatching the reins 
again without obstruction. The secret cause of this event is among 
the many obscurities that attend the history of his reign. It was 
conducted with a spirit and activity which broke out two or three 
times in the course of his imprudent life ; but we may conjecture 
that he bad the advantage of disunion among his enemies. For some 
years after tliis, the king's administration was prudent. The great 
seal, which he took away from archbishop Arundel, he gave to Wyke* 
ham, bishop of Winchester, another member of the reforming com^ 
mission, but a man of great moderation and political experience^ 
Some time after, he restored the seal to Arundel, and reinstated 
the duke of Giocester in the council. The duke of Lancaster, who 
bad been absent during the transactions of the tenth and eleventh 
years of the king, in prosecution of his Qistilian war, formed a Imk 
between the parties, and seems to have maintained some share of 
public favour. 

There was now a more apparent harmony between 
tttaT^i^A the court and the parliament. It seems to have been 
li^iS""**^ tacitly agreed that they should not interfere with the 
king's household expenses ; and they gratified htm in a 
point where his honour had been most wounded, declaring his pre^ 
rog^tive to be as high and unimpaired as that of his predecessors, 
and repealing the pretended statute by virtue of which Edward IL 
was said to have been deposed (2). They were provident enooghr 
however, to grant conditional .subsidies, to be levied only in case of 
a royal expedition against the enemy j and several were accordingly 
remitted by proclamation, this condition not being fulfilled. Ridiard 
never ventured to recal his favourites, though he testified his un- 
abated affection for Yere by a pompous funeral. Few complaint^ 
nnequivocally affecting the ministry, were presented by the com- 
mons. In one parliament, the chancdior, treasurer, and council re^ 
signed their offices, submitting themselves to its judgment, iti edse 
any matter of accusation should be attedged against them« The 
commons, after a day's deliberation, probably to make their appro^ 
bation appear more solemn, declared in full f^rliamienf, that nothing 

«■ 

(It The judfOMnt agfthut StnMB de Barley, one of Hear; I?. ; a fair premraq^tKm of lis laJasUM. Bet. 
those who were execated on this oocasloa, upon im- Pari. toI. III. p. 464. 
peechmait or the commoBs* wai ret<ned aAder (3) Bot. Pari. 14 B. II. p, 2f9. 13 B. II. ^ 386. 
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amiss had been found in the conduct of these mini^ersy and that 
they held them to have faithfully discharged their duties. The king 
re^inslated them aceordinfjiy; with a protestation^ that this should 
not he marie a precedent, and ihat it was his right to change his ser-^ / 
vants at pleasure (1). 

But this summer season was not to la$t for eter. dibudio. 

Richard had but dissembled with those concerned in the imivigMniwiiM*. 

transactions of 1588, none of whom he could ever for- ^ '^"' 

gife. These lords in lapse of time were divided among each other 4 

The earls of Derby and Nottingham were brooght into the kirig's 

interest. The earl of Arundel came to an open breach with the 

duke of Lancaster, whose pardon he wa^ compelled to ask for an 

unfounded accusation in parliament {%. Glocester^s ungoverned 

ambition, elated by popularity, couM not brook the ascendancy of his 

brother Lancaster, who was much less odious to the king. He had 

constantly urged and defended the concession of Guienne to this 

prince, to be held for life, reservmg only his Kege homage to Richard, - 

as king of France (5) ; a grant, as unpopular among the natives 

of that country, as it was derogatory to the crown; but Lancas-^ 

ter was not much indebted to his brother for assistance, which 

was only given in order to diminish his influence in England. The 

trur^ with France, and the king's French marriage, which Lancaster 

supported, were pa^ionately opp(^ed by Gk)cester. And the latter 

had given keener provocation, by speaking contemptuously of that 

mis-alliance with Katherine Swineford, which contaminated the blood 

of Plantagenet. To tlie parliament summoned in the 20th of 

Richard, one object of which was to legitimate the duke of Lancas^ 

ter's ante-nuptial children by this lady, neither Glocester nor Arundel 

would repair. There passed in this assembly something remarkable, 

as it exhibits not only the arbitrary temper of the king, a point by 

no means doubtful, but the inefficiency of the commons to resist 

H, without support from political confederacies of the nobility. The 

chrcumstances are ihuft related in the record. 

During the session, the king sent for the lords into wchards pnm- * 
parliament one afternoon, and told them how he had ««*<<» ofH^n 
heard of certain articles of complaint made by the commons in con<- 
ference with them a few days before, some of which appeared to the 
king against bis royaiUy, estate, and liberty, and commanded the 
chancellor to inform him fully as to this. The chancellor accordingly 
related the whole mattet*, which consisted of four alledged grievances ;; 
namely, that sheriffs and escheators, notwithstanding a statute, are 
continued in their offices beyond a year (4) ; that the Scottish marches 

. (1) Rot. Pari. 43 B. H. p. 2S8. edit.) For tbis he refers to Cotton's Abridgment ; 

(2) 17 R. 11. p. 313. whether rightly or not, I cannot say, being little ae- 

(3) Rymer, t. vll. p. 583. GiSO. qaalnted with that Inaccurate book, upon^ which It 

(4) Hume has represented this, as If the connnons tfl mfortunate that Hume relied so much. The pas- 
bad petitioned for the continuance of sberlfb beyond sage flrom WablQghan tai tbe sMw note Is also whoV- 
a year, and grounds upon this mlstafce part of hts ly perreHed ; as the reader wtil dlacoTer without 
defcDce of RIcbard II. (note to vol. 11. p. 370. 4to. farther obaerratloa. Anbtotorlan must be strangely 
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were notwdl kept; that the statute against wearing great men's 
liveries was disregarded ; and, lastly, that the excessive charges of 
the king's household ought to be diminished, arising from the mul- 
titude of bishops, and of ladies, who are there maintained at his 
cost. 

Upon this information the. king declared to the lords, that through 
God's gift he is by lineal right of inheritance king of England, and 
will have the royalty and freedom of his crown, from which some of 
these articles derogate. The first petitipn, that sheriffs should never 
remain in office beyond a year, he rejected; but, passing lightly 
over the rest, took mo^t offence, that the commons, who are his 
lieges, should take on themselves to tmke any ordinance respecting 
bis royal person or household, or those whpm he might please to 
bave about him. He enjoined therefore the lords to declare plainly 
to the commons his pleasure in thi$ matter ; and especially directed 
the duke of Lancaster to make the speaker give up the name of the 
person who presented a bill for this last article in the bwer house. 

The commons were in no state to resist this unexpected prompti- 
tude of action in the kiog. They surrendered the obnoxious bill, 
with its proposer, one Thomas Haxey, and with great Immility made 
excuse, that they never designed to give offence to his majesty, nor 
to interfere with his household or attendants, knowing well that such 
things do not belong to them, but to the king alone ; but merely to 
draw his attention, that he might act therein as should please him 
best. The king forgave these pitiful suppliants; but Haxey was 
adjudged in parliament to suffer death as a traitor. As, however,: 
he was a clerk (1), the archbishop of Canterbury, at the head of the 
prelates, obtained of the king that hk life might be spared, and that 
they might have the custody of his person ; protesting that this v^ 
not claimed by way of right, but merely of the king's grace (2). 

This was an open defiance of parliament and a declaration oJP arbi* 
trary power. For it would be impossible to contend,* that after the 
repeated instances of controul over public expenditure by the com- 
mons since the 50th of Edward HI., this principle was novel and 
unauthorised by the constitution ; or that the right of free speech de- 
manded by them in every parliament was not a real and indisputable 
privilege. The king, hpwever, wascompletely successful^ and having 
proved the feebleness of the commons, fell next upon those be more 

warped, wh» quotes a passage explicitly complaining Bis Judgment was reversed by both bouses, as bar- 

of Illegal acts In ocder. to Infer that ibose very acts Ing past de volont^du Roy Richard en contredroit, et 

were legal. la coarse quel avoit est^ devant en parlement. p. 4M. 

{i} The church would perhaps have Interfered In There can be no doubt with any man who looks at- 

behalf of Haxey, If he had only received the tonsure, tentlvely at the passages relative to Haxey, that he 

But it seems that he was actually In orders; for the was a member of parliament -, though this was qaes- 

record calls him Sir Thomas Haxey, a title at that tloned a few years ago by the committee of the house 

time regularly given to the parson of a parish. If of commons who made a report on the rigbt of the 

this be so, It Is a remarkable authority for the clergy's clergy to be elected ; a right which. I am Inclined to 

capacity of sitting in parliament. believe, did exist down to the Reformation, as the 

(2) Rot ParJ^20 R. II. p. 339. In Henry IV.'s first grounds alledged for Nowell's expulsion In the first 

parliament, the commons petitioned for Haxey's res- of Mary, besides this Instance of Haxey, conspire to 

toratlon, and truly say, that his sentence was en an^ provQ, though It has since been lost by disuse, 
aotissement des coostumcis de la commone. P> 434> 
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dreaded. By a skilful piece of treachery he seized the Arbitrary mea- 
duke of Glocesier, and spread consternation among all his ■"'** •'"*« **°fir. 
party. A parliamentwas summoned, in which the only struggle was 
to outdo the king's wishes, and thus to efface their former transgres- 
sions (1). Giocester, who had been murdered at Calais, was attainted 
after his death ; Arundel wlis beheaded, his brother, the archbishop of 
Canterbury, deposed and banished, Warwick andCobham sent beyond 

sea. Thecommission of the tenth, theproceedingsin parliament of the 
eleventh year of the king, were annulled . The answers of the judges to 
the questions put at Nottingham, which had been punished with death 
and exile, were pronounced by parliament to be just and legal. It 
was declared high treason to procure the repeal of any judgment 
against persons therein impeached. Their issue male were disabled 
from ever sitting in parliament, [or holding place in council. These 
violent ordinances, as if the precedent they were then overturning had 
not shielded itself with the same sanction, were sworn to by parlia- 
ment up6n the cross of Canterbury, and confirmed by a national 
oath, with the penalty of excommunication denounced against its 
infringers. Of those recorded to have bound themselves by this 
adjuration to Richard, far the greater part had touched the same 
relics for Giocester and Arundel ten years before, and two years 
afterwards swore allegiance to Henry of Lancaster (2). 

In the fervour of prosecution this parliament could hardly go 
beyond that whose acts they were annulling ; and each is alike un- 
worthy to be remembered in the way of precedent. But the leaders 
of the former, though vindictive and turbulent, had a concern for 
ihe public interest ; and after punishing their enemies, left the go- 
vernment upon its right foundation. In this all regard for liberty 
^was extinct ; and the commons set the dangerous precedent of granting 
the king a subsidy upon wool during his life. This remarkable act of 
severity was accompanied by another, less unexampled, but, as it 
proved, of more ruinous tendency. The petitions of the commons not 
having been answered during the session, which they were always 
anxious to cohclode, a commission was granted for twelve peers and 
six commoners to sit after the dissolution, and *^ examine, answer, and 
fully determine as well all the said petitions, and the matters therein 
comprised, as all other matters and things moved in the king's pre- 
sence, and all things incident thereto not yet determined, as shall 
seembest to them (3)." llie **other matters" mentioned abovewere, 
I suppose, private petitions to the king's council in parliament, which 
had been frequently dispatched after a dissolution. For in the statute 
which establishes this commission, 2i R. II. c. 16., no powers are 
committed, but those of examining petitions; which, if it does not 
confirm the charge afterwards alledged against Richard of falsifying 

(I) This assembly. If we may tmst the anoDymoas (2) Bot. ParL 21 R. II. p. 347. 
a uthor of tbe life of Richard II., pabllflhed by Hearne, (3) 21 R. H. p. 369w 
was sarrounded by the king's troops, p. 133. ' 
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the parliament roU* must at least be considered as limiting and ex- 
plaining Ihe terms of the latter. Such a trust had been committed 
to some lords of the council eight years before, in very peaceful 
times ; and it was even requested that the same might be done in 
future parliaments (1). But it is obvious what a latitude this gave to 
a prevailing faction. These eighteen commissioners, or some of 
them» ( for there were who disliked the turn of affairs, ) usurped the 
' full rights of the legislature, which undoubtedly were only delegated 
in respect of business already commenced (2). They imposed a per* 
petual oath on prelates and lords for all time to come, to be taken 
before obtaining livery of their lands, that they would maintain the 
statutes and ordinances made by this parliament, or ^'afterwards by 
the lords and knights having power committed to th^m by the same." 
They declared it high treason to disobey their ordinances. They 
annulled the patents of the dukes of Hereford and Norfolk, and 
adjudged Henry Bowet, the former's chaplain, who advised him to 
petition for his inheritance, to the penalties of treason (3). And thus, 
}iaving obtained a revenue for Jife, and the power of paHiament being 
notoriously usurped by a knot of his creatures, the king was little 
likely to meet his people again, and became as truly absolute as his 
ambition could require. 

-Quarrel of the ^^ ^^^ ^^^^^ Hcccssary for this purpose to subjugate 
^ivkesofBerorord the ancicut uobility. For the EngKsh constitution gave 
and Norfolk. ^j^^^ ^^^^ paramouut rights, that it was impossible 

either to make them surrender their country's freedom, or to destroy 
it without their consent. But several of the chief men had fallen or 
were involved with the party of Glocester^ Two, who haVing once 
belonged to it, had lately plunged into the depths of infamy, to ruin 
their former friends, were still perfectly obnoxious to the king, who 
aever for^ve their original sin. These two, Henry of Bolingbroke, 
earl of Derby, and Mowbray, earl of Nottingham, now dukes of He* 
reford and Norfolk, the most powerful of the remaining nobility, 
were by a singular conjuncture thrown, as it were, at the king's feeL 
Of the political mysteries which this reign affords, none is more in- 
explicable than the quarrel of these peers. In the parliament at 
Shrewsbury in 1398, Herefoi'd was called upon by the king to relate 
what had passed between the duke of Norfolk and hlmsdf, in slander 
of his msyesty. He detailed a pretty long and not improbable oon- 

(I) 43 B. II. p. 256. incommodum totlas regnl et perotclosam ezem- 

4^ This proceeding wat mtde one of the artlclet plmfi. Et at super fectiseorambaJusHiodtallqiieai 

oT charge against Richard In the following terms : colorem et aaptorltatem Tlderentar habere, rex feqK 

Item, In parllamento ultimo celebrate apud Salo- rotulos parllamentl pro Yoto soo raatarl et deleff, 

p4i|Hi, Idem Kex propon^aa op^rlmere populvm oontra effeetimi consenslOQls prsdlctse. I^ot, f^A 

aonm procuravll subtiflter eft fedtconredi, qu6d po- 1 B. IV. toI. III. p. 4lg. Whether the last accosatlon, 

teatas parllamentl ^ consensu omnium sutuum 1»f altering the parllameatary roll, be true or not, 

're|pil snt reqaaneret apqd Quaadam p^rtW perspnaa thi^re la c;nough left \ti It to prove every tUlng I 

ad termtnandum, dissolute parllamento, eertas peti- have asserted Iq the text. From this It Is sofflctentlr 

tlones In eodem parllamento porrectas protnnc ml- manifest, howunfalrly Carte and Hume have drawn, 

nlm^ ezpeditas. Cujos concesslonis colore personee a parallel between this self-deputed legislative com- 

stc deputatffi processerani ad alia generaUter papUa- ralsalea, and that af^nled by parllAment t« relarm 

mentum lllud tangentia \ et boo de voluntate regis, the ^ministration eleven feara before. 

In derogatlonem atatfts parHameutI, et In magnum (^ Rot. Pari. p. SRI. 38S. 
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versation, in which Norfolk had asserted the king's intention of 
destroying them both for their old offence in impeaching his mmis- 
lers. Norfolk had only to^deay the charge and throw.his gauntlet 
at the accuser. It was referred to the eighteen commissioners who 
sat after the dissolution, and a trial by combat was awarded. But^ 
when this after many delays was about to take place at Coventry, 
Richard interfered and settled the dispute by condemning Hereford 
to banishment for ten years, and Norfolk for life. This strange de- 
lerminatioQ, which treated both as guilty, where only one could be 
sOy seems to admit no other solution than the king s desire to rid 
himself of two peers whom he feared and hated at a blow. But it is 
difficult to understand by what means he drew the crafty Holing- 
broke into his snare (1). However this might have been, he now 
threw away all appearance of moderate government. The indignities 
he liad suffered in the eleventh year of his reign were still at his 
heart, a desire to revenge which seems to have been the main spring 
of his conduct. Though a general pardon of those pro€>eedings had 
been granted, not only at the time, but in his own last parliament, he 
made use of them as a pretence to extort money from seventeen 
counties, to whom he imputed a share in the rebellion. He compell- 
ed men to confess under their seahs that tblsy tiad been guilty of 
treason, and to give blank obligations, which hisofficers fiUed up with 
large sums (2). Upon the death of the duke of Lancaster, who had 
passively complied throughout all these transactions, Richard refused 
livery of his inheritance to Hereford, whose exile implied no crime, 
and who had letters patent enabling him to make his attorney for 
that purpose during its continuance. In short, his go- Keoessuy rorde- 
vernment for nearly two years was altogether tyranni- »««*^ *>'«»• 
cal; and, upon the same principles that cost James II. his throne, it 
ygfSiS unquestkHiably for more necessary, unless our fathers would 
have abandoned all thought of liberty, to expel Richard II. Far be 
it from us to extenuate the treachery of thi Perctes towards this 
unhappy priuee, or the cruel circun»stances of his death, or in any 
way to extol either his successoi', or the chief men of that time, 
most of whom were ambitious and faithless ; but after such k)ng ex- 
perience of the king's arbitrary, dissembfing, and revengeful temper, 
I see no other safe course in the actual state of the constitution, 
thmi what the nation concurred in pursuing. 

The reign of Richard II. is, in a constitutional tight, the most in- 
teresting part of our earlier history ; and it has been the most im- 
perfectly written. Some have misrepresented the truth through 

lU BeaMtt tbe ceotemporavr hMoilau^ we m^ aBy iDotiTes that w« can dHemet. It Is ftrange that 

read a full narrative of thete proceedings ia the rolls Carte sbonid express surprise at the sentence upon 

or parliament, toI. HI. p. 382. It appears that Mow- the dake of Norfolk, while he seems to consider that 

bf«|y was the most effeadlag party, slnoe, ladepe»r ^poa Bereford aa very eqvitable. But be viewed the 

dtmtty of Hereford's ^oeosattoa, be to ebu^ with whol% of this relga, tad of Ihoia Ibat enaiMd, wttb 

openly malatalnlna the appeals SMde la the filai Uie iaaadioed eye of latoUtism. 

parilameat of the eteventh of tbe Uag. Bat the ha- (3) Sot. Pari. 1 H.1T. p. *». 420, Walslafhaai, 

Alshaient of his accuser was whoUy uajusttflahle by p KS. 851. Otterhura, p. WK TUa Ik. II. p. ««T. 
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prejudice, and others through carelessness. It is only to be under- 
stood, and indeed there are great difficulties in the way of under- 
standing it at ail, by a perusal of the rolls of parliament, with 
some assistance from the contemporary historians, Walsingham, 
Knyghton, the anonymous biographer published by Hearne, and 
Froissart. These, I must remark, except occasionally the last, are 
extremely hostile to Richard ; and although we are far from being 
bound to acquiesce in their opinions, it is at least unwarrantable in 
modern writers to sprinkle their margins with references to such 
authority in support of positions decidedly opposite (i). 

circamstaiicw ^'^^ rcvolution which elevated Henry IV. to the throne 
attendiDg Henry was certainly so far accomplished by force, that the 
I?. 8 accearfon. ^^^ ^^^ j^ capuvity, aud those who might still adhere 

to him in no conditiop to support his authority. But the sincere 
concurrence, which most of the prelates and nobility, with the mass 
of the people, gave to changes that could not have been otherwise 
effected by one so unprovided with foreign support as Henry, proves 
this revolution to have been, if not an indispensable, yet a national 
act, and should prevent our considering the Lancastrian kings as, 
usurpers of the throne. Nothing indeed looks so much like usurpa- 
tion in the whole transaction, as Henry's remarkable challenge of 
the crown, insinuating though not avowing, as Hume has justly 
animadverted upon it, a false and ridiculous title by right line of 
descent, and one equally unwarrantable by conquest. The course 
of proceediqgs is worthy of notice. As the renunciation of Richard 
might well pass for the effect of compulsion, there was a strong 
reason for propping up its instability by a solemn deposition from 
the throne, founded upon specific charges of misgovernment. Again, 
as the right of dethroning a monarch was no where to be found in 
the laWf it was equally requisite to support this assumption of power 
by an actual abdication. But as neither one nor the other filled the 
duke of Lancaster's wishes, who was not contented with owing a 
crown to election, nor seemed altogether to account for the exclusion 
of the house of March, he devised this claim, which was preferred 
in the vacancy of the throne, Richard's cession having been read and 
approved in parliament, and the sentence of deposition, *' out of 
abundant caution, and to remove all scruple," solemnly passed by 
seven commissioners appointed out of the several estates. ^' After 
which challenge and claim," says the record, '^ the lords spiritual 
and temporal, and all the estates there present, being asked sepa- 
rately and together, what they thought of the said challenge and 
claim, the said estates, with the whole people, without any difficulty 
or delay, consented that the said duke should reign over them (2)." 

. (I) It Is fair to obseire, that Froissart's testimooy racter of the duke of Glooester. In general, tUs 

makes naoet In ra?oar of the king, or rather ^gainst writer Is ill Informed of English affairs, and node- 

his enemies, where U Is most Yaluoble, that Is, in his serving to be quoted as an aathorlty. 

acconnt of what be heard in the English court In - (d) Rot. Pari. p. 423. 
1305, 1. It. c. 63., where he gives a very difrerent cha- 
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The daim of Henry, as opposed to that of the earl of March, wa[s in- 
deed ridiculous ; but it is by no means evident that, in such cases of 
extreme urgency as leave no security for the common weal but the 
deposition of , a reigning prince, there rests any positive obligation 
upon the estates of the realm to fill his place with the nearest heir. 
A revolution of this, kind seems rather to defeat and confound all 
prior titles, though in the new settlement it will commonly be pru* 
dent, as well as equitable, to treat ihetn with some regard. Were 
this otherwise, it would be hard to say why William HI. reigned to 
the exclusion of Anne, or even of the Pretender, who had surely 
committed no offence at that time; or why (if such indeed be the 
true construction of the Act of Settlement) the more distant branches 
of the royal stock, descendants of Henry YII. and earlier kings, have 
been cut off from their hope of succession by the restriction to the 
heirs of the princess S6pbia. 

In this revolution of 1399, there was as remarkable an attention 
shewn to the formalities of the constitution, allowance mdde for the 
mm and tbe tim^^, as in that of 1688. The parliament was not 
opened by commission ; no one took the office of president ; the 
commons did not adjourn to their own chamber ; they chose no 
speaker ; the n^me of parliament was not taken, but that only of 
estates of the realm. But as it would have been ^ violation of con- 
stitutional principles 10 assume a parliamentary character without 
the king's commission, though summoned by his writ, so it was still 
more essential to limit their exercise of power to the necessity of cir- 
cumstances. Upon the ces^oii of the king, as upon his death, the 
parliament was no nH>re ; its existence, as the council of the sove- 
reign, bdng dependent upon his will. The actual convention, sum- 
moned by the writs of Richard, could not legally become the par- 
liament of H^ry.; and the validity^ of a statute declaring it to be 
such would probably have been questionable in that age, when the 
power of statutes to alter the original principles of the common law 
was by no means so thoroughly recognized as at the Restoratida and 
Revolution. Yet Henry was too well pleased vrith his friends to part 
with them ^o readily ; and he had much to effect before the fervour 
of their spirits should abate. Hence an expedient was devised, of 
issuing writs for a new parliament, returnable in six days. These 
neither, were nor could b^ complied with ; but the same members as 
lu|d deposed Richard sat in the new parliament,x which was regu- 
larly opened by ^Henry's commissioner, as if they had been duly 
iiected (t). In this contrivance, more than in all the rest, we may 
triice the nand '6f lawyers. 

If we look bftck from, the accession of Henry IV. , to that of his pre- 
decessor, the constitutional authority (^ the house of commons will 
be perceived to have made surprising progress during the course 

<4) If proof could be reqalred of any thing so self- the same persons, it may be found In their writs of 
evident, as that these assemblies consisted of exactly expenses, as published by Pryiine, 4tb Begister, p. 45D. 

H. , 8 
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of twenty-two yetfs. Of the tliree capital points in 
«i?**^S^ Sf ocmtett w«le Edward reig[Ded, that money could not be 
tbe cooamtitiMi levied, or laws enacted, without the commonB* consent, 
Hu er c ar . ^^ ^j^ ^^ administration of government was sub- 
ject to their inspection and coDtrocd, the first was d^solutely decided 
iu their favour, the second was at least perfectly admhted ih princi- 
ple, and the last was coi^rmei^ by frequent exercise. The commons 
had acquired two additional engines of inunetase efficiency ; one, the 
right of directing the application of subsidies, and calling aceonntants 
before fhem ; tbe otfaer^ that of impeaching tbe king*s nrinisters for 
misconduct. All these vigorous shoots of liberty throve more and 
advances ^^^ Oudcr the three kings of the house of Lancaster, 
noder the boiue and dfew such Strength and nourishment from the ge* 
of uncarter. ^erous heart of England, that in after-times and in a less 
prosperous season, though checked and obstructed in their growth, 
nather the Uasts of arbitrary power could break diem off, nor 
the mildew of servile opinion cause them to wither. I shaH trace the 
progress of parliament till the civil wars of York and Lmicaster : 
1. in maintaintng the exclusive right of taxation ; 2. m diroctmg and 
chedung the public expenditure ; 3« in making sujf^ies depend on 
t]be redress of grievances ; 4. in securing the people agsmist illegal 
ordinaoi^ and iuterpdations of the statutes ; 5^ in coutrouling the 
royal administration; 6. in punishing bad minkters; and lastly, in 
establishing th»r own immunities and privileges. 

1. Tbe pretence of levying money without omisent of pariiaBieot 
expired with Edward III., who had asserted it, as we have seen, to 
the very last year of his reign. A great council of krds and pre- 
lates, summoned in tbe second year of his successor, declared that 
they Goidd advise no remedy for the king's necessities, without laying 
tai^eg on the people, whidi could only be granted in pariiament (i). 
Nor was Richard ever accused of illegal tallages, the frequent tbe»ie 
of remonstrance under Edward, unless we may ^xmjecture that thb 
charge is implied in an act ( li R. II. c. 9. ) which annuis all impo- 
sitions on wool and leather, without consent of parlBament, iftrnif 
there be (3). Doubtless his innbcenoe in this respect was tf^ eflRect 
of weakness ; and if the revolutkm of i39S^ had not pat an end to bis 
newly acquired despotism, this, like eveiry other right of Ms people, 
would have bean swept away. A less palpable means ^ evading 
the consent of the commons was by die extortion of loans, amt 
harassmg those who refused to pay, by summonses b^ore the 
eoun^yU These loans, the frequent resource of arbitrary sovereigns 
in later times, are first complained of in an early pmiiament of 
Richard 11. ; and a petition is granted that no man shsdl be compel- 
led to lend the king money (3). But how little tUs was. regarded we 

. fl) 2 R. II. p. 5ft. for arbitrary taxation of exports or 'imports occur 

(2) It Is positively laid down by the assertors of d- from tbe accession ofRlchard II. to thelretffn ofMary. 

vN liberty ^m thi |^ case of hnposHloas, (Howeirs (^ 2 R. H. p. 02. This dM nk flwt tts^y <to 'libe 

State Trtab, f^. II. p. 448. SOT.) that no precedesls statute book. - -, u . • 
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imy iDfer from a writ directed in 1586, to some persons in Boston , 
efcjoiniDg ihem to assess every person who bad goods and chattels 
to the amount of twenty pounds^ in bis proportion of two hundred 
pounds, which the town had promised to lend the king; and giviiag 
an assurance that this shall be deducted from the neitt subsidy to be 
granted by parliament/ Among other extmordinary parts of this 
letter is a menace of forfeiting life, limbs, aini pro|:HBrty> hdd out 
against such as should not obey these commissioners (i). After his 
triiimpb over the popular party towards the end of his reign, he 
obtained large sums in this way. 

Under the Lancastrian kings, there is much less appearance of 
raising money in an unparliamentary coarse. Henry IV* obtained 
an aid from a great council in the year 1400 ; but they did not pro* 
tend to charge any besides themselves; though it seems that some 
towns afterwards gave the king a contribtition (2). A few years 
afierwiutls, he directs the sherifl^ to caH on th^ richest men in their 
counties to advaitce the money voted by parliament* This^ if any 
compulsion was threatened, is an iii^ance of overstrained preroga"^ 
tiv6, thou{^ consonant to the practice of the late reign (5). There 
is, however, an instance of very arbitrary conduct with respect to a 
grant of mottey in the minority of Henry VL A subsidy had been 
granted by psj^liament upon goods imported, under oertaiti restrict 
tioBS iu fovoui* of the merchants^ with a provision^ that if these eon* 
ditions be not observed on the king's part, then the gi ant should be 
vmd and of no effect (4)* But an entry is made on the roll of the 
next parliament, that '* whereas some disputes have arisen aboiut 
the grant of the last subsidy , it is declared by the duke of Bedford 
xmd other lorda in parfiament, with advice of the judges and others 
learned in the law, that the said subsidy was at all events to be col* 
leeted and levied for the king's use ; notwithstanding any conditions 
in the grant of the said submdy contained (^/' The commons^ 
faowever, in making the grant of a fresh subsidy in tins parliament^ 
renewed their former conditions^ vrith the addition of anoth^^ that 
** it ne BO part thereof b^ beset ne dispensed to no other use, but 
cmly te aad for the defense of the said roialme (6)." 

2. The right of granting supplies would have been A^prtifrnnfon or 
very inoomplete^ had it not hem accompanied Wi& that ^ppiiee. 
of directing their application. This prinoipteof appropriating pub^ 
fie monies begaa, as we have seen, in the minority of Richard ; and 
w^ among the best fraits of that periods It Was Steadily maintained 
Qoder the new dynasty. The^ parliament (tf 6 H. !¥« granted two 
fifteenths and two tenths, with a tax on Ainsand wool, on condition 
that it Aiould be expended in the defence of the kingdom^ and not 

(4) aymer, t. tII. p. &U. (3) Eymer, t. tIH. p. 412. 488. 

n Carte, vol. U. p. 640. Sir M. Hale dbaarret UmI (4) Rot. Pari. vol. iv. p. 316. 

be finda no oomplalnts Of HlegM lApOaUlons under (5) Id. p. aof . 

ibe kings of Uie boMe «f t«iileiftt«r. Hargrave^s (6) id. toI. !▼. p. 302. 
Tracts, T<H. 1. p. W. 
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Otherwise , as Thomas Lord Furnival, ami Sir John Peiham, ordained 
treasurersof war for this parliament, to receive the said subsidies, shaH 
account and answer to the comnH)ns at the next parliament. These 
treasurers wece sworn in parliament to execute their trust (i). A 
similar precaution was adopted in the next session (2). 

3. The commons made a bold attempt in the second 
m^ite^T dl^ year of Henry !¥• to give the strongest security to their 
pend on reinBt q|aims of rcdrcss, by inverting the usual course of par- 
hamentary proceedmgs. It was usual to answer their 
petitions on the last day of the session, which put an end to all fur- 
ther discussion upon them, and prevented their making the redress 
of grievan6es a necessary condition of supply. They now requested 
that an answer might be given before they made their grant of sub- 
sidy. This was one of the articles which Richard II.'s judges had 
declared it high treason to attempt. Henry was not inclined to 
make a concession which would virtually have removed the chief im- 
pediment to the ascendancy of parliament. He first said that he 
would consult with the lords, and answer according to their advice. 
On the last day of the session, the commons were informed that ^' it 
had never been known in the time of his ancestors, that they should 
have their petitions answered before lliey had done all their business 
in parliament, whether of granting money, or any other concero ; 
wherefore the king will not alter the good customs and usages of 
ancient times (3)." 

Notwithstanding the just views these parliaments appear gene* 
rally to have entertained of their pov^er over the public purse, that 
of the third of Henry V. foUowed a precedent from the worst times 
of Richard U., by grantmg the king a subsidy on wool and leather 
during his life (4). This, an historian tells us, Henry IV. had vainly 
laboui*ed to obtain (5); but the taking of Harfleur intoxicated the 
English with new dreams of conquest in France, whidi their good 
sense and constitutional jealousy were not firm enough to resist. 
The continued expenses of the war, however, prevented this grant 
from becoming so dangerous as it might have been in a «ea^n of 
tranquillity. Henry V., like his father, convdted parliament almost 
in every year of his reign. 

Legislative ** ^^ ^^^ '^°8 *^^^ out of all quostion, that the legis- 
rigtoof ttiecom- laturc cousistcd of the king, lords, and commons : or, 
monsestabiis . j^^ stricter language, that the king could not make or 
repeal statutes without the consent of pariiament. But this funda- 
mental maxim was still frequently defeated by various acts of evasion 
or violence ; which, though protest again^ as illegal, it was a 
difficult task to prevent The king sometimes exert^ a ^wer of 
suspending the observance of statutes ; as in the ninth of Richard II., 

(II aot. Ptrt. yd. Hi. p. i(4«. (4) Id. Toi. Ir. p. 63. 

AP.SM. (S^Wal8iiiglMiii.p.d79. 

(3) Vol. Hi. p. 453. 
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when a petition that all statutes might be confirmed is granted with 
an exception as to one passed in the last parliament, forbidding the 
judges to take fees, or give counsel in cases where the king was a 
party; which, * 'because it was too severe, and needs declaration^ 
the king >vould have of no effect till it should be declared in parlia- 
ment (1)." The apprehension of this dispensing prerogative and 
sense of its illegality are ^nanifested by the wary terms wherein the 
commons, in one of Richard's parliaments, ^'assenft that the king 
make such sufferance respecting the statute of provisors, as shall 
seem i^easonable to him, so that the said statute be not repeal- 
ed ; and moreover thai the commons may disagree thereto at the 
next parliament, and res6rt to the statute;*' with a protestation that 
this assent, which is a novelty, and never done before, shall not be 
drawn iato precedent; praying the king that this protestation may 
be entered on the roll of parliament (2). A petition in one of 
Henry IT/s parliaments, to limit the number of attornies, and forbid 
filazers and prpthonotaries from practising, having been answered 
favourably as to the first point, we find a marginal entry in the roll, 
that the prince and council had respited th^ execution of this act (3). 

The dispenshig power, as exercised in favour of indi- pigMMmg 
viduals, is quite of a different character from this gene- power of ttM 
ral suspension of statutes, but indirectly weakens tlie *'^'^''"* 
sovereignty of the legislature* This power was exerted, and even 
recognized, throughout all the reigns of the Plantagenets. In the 
first of Henry V. the commons pray that the statute for driving aliens 
out of the kingdom be executed. The king assents, saving his prero- 
gative, and his right of dispensing with it when he pleased. To 
which the commons replied, that their intention was never otherwise, 
nor, by God's help, ever should be. At the same time one Rees ap 
Thomas petitions the king to modify or dispense with the statute 
prohibiting Welshmen from purchasing lands in England, or the En- 
glish towns in Wales ; which the king grants; In the same parliament, 
the commons pray, that no grant or protection be made to any one 
in contravention of the statute of provisors, saving the king's prero- 
gative. He merely answers, " Let the statutes be observed :'* evad- 
ing any allusion to his dispensing power (4). 

It has been observed under the reign of Edward HI., that the 
practice of leaving statutes to be drawn up by the judges, from the 
petition and answer jomtly, after a dissolution of parliament, pre- 
sented an opportunity of falsifying the intention of the legislature, 
whereof advantage was often t^ken. Some very remarkable instances 
of tfiis fraud occurred in the succeeding reigns. 

An ordinance was put upon the roll of paiiiament, in the fifth of 

i 
t 

i 

(I) P. 2t0. BofThead observes In the margin upon the same power Is renewed In H. lY.'s parliaments, 

this statute. » a. II. c. 3., that It Is repealed, bot does (3) 43 )«. 1 V. p. 643. 

not take notice wbat sort of repeal It bad. |4) Rot. Pari. t. 4 H. Y. p. 6. 0. 

12} 13 R. 11. p. 285. Seetool6R. II.p.3(M.{where 
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JUcbard U.^ empaweriog sheriCb of couotm to arrest pfeacbers of 
heresy^ and their abettors, and detain them in prison till they ^ould 
justify Ihemselves before the dinrch. This was introdinaed into the 
statutes of the year ; but the assent of lords and commons is not ex- 
pressed. In the next parliament, the commons, reciting this ordi- 
nance, declare that it was never assented to or granted by them, but 
what had been proposed in this matter was without their concurrttnce, 
(that is, as I conceive, had been rejected by them,) and pray that thb 
statute be annulled, for it was never their intent to bind themselves 
or their desc^dants to the bishops more than their ancestors bad 
been bound in times past. The king returned an answer, agreeing 
to this petition. Nevertheless the pretended statute was- untouched, 
and remains still among our laws (1) : unrepealed, except by desue- 
tude, and by inference from the acts of much later times. 

This commendable reluctance of the commons to let the clergy 
forge chains for thepi produced, as there is much appearance, a si- 
iQiIar violation of their legislative rights in the next reign. The sta- 
tute against heresy in the second of Henry lY. is not gronnded upon 
any petition of the commons, but only upon one of the dergy. It is 
said to be enacted by consent of the lords, but no notice is taken of 
the lower house in the parliament roll, though the statute redtkig 
the petition asserts the commons to have joined in it (2).. The petition 
and the statute are both in Latin, which is unusual in the laws of this 
time. In a subsequent petition of. the commons, this act is styled 
** the statute made in the second year of your majesty's reign at the 
request of the prelates and clergy of your kingdom ; " which affords 
a presumption, that it had no regular assent of parliamQnt (3). And 
the spirit of the commons during this whole reign being remarkddy 
hostile to the church, it would have, been hardly possible to obtaia 
their consent to so penal a law against heresy. Several of their pe- 
titions seem designed indirectly to weaken its efficacy (4). 

These infringements of their most essential right were resisted by 
the commons in various ways, according to the m^nsure of th^ 
power, lu the fifth of Richard* 11,, they request the lords to let them 
see a certain ordinance before it is ingrossed (5). At another time 
they procured some of their own members, as well as peers, to be 
present at ingrossing the rdl. At length th^y spoke out unequivo- 

(1) 5 R. II. Stat. 2. c. 5. ; Rot. Fart. 6 B. II. p. 444 . (3) P. 636. * 

SoQM) other Instances of the oommons attilimptlilg to (4) We flod a remarkable p«tltloD ln8 H. lY., pro- 
prevent these unfair practices are adduced by RufT- fessedly aimed against the Lollards, but intended, as 
head in his preface to the Statutes, and In Prynne's I strdngly suspect. In tbetr faTonr. It condemns 
prefqce to Cotton's AbrMgnaent ef the Records. The persons preadrfng agnlnat ^he catboQc faith or sacra- 
act 43 R. II. Stat. 4. c. 15., that the king's castles and nients to imprisonment tin the 6ext parliament, 
gaols which bad been separated from the body of the where they were to abide sacblndgment as sbooM 
adjoining counties should be re-united to them, is be rendered by the king and ptert of the realm. 
not founded upon any petition that appears on This seems to supersede the burning statate of 2 
the roll; and probably, by making search, other In- H. lY., and the spiritual cognisance of heresy. Rot. 
stances equally flagrant might be discovered. Pari. p. 583. See too, p. 62tt. Tl>e petition was ei- 

(2) There had bemi, hovtever , a petition of ttie com- pressly granted ; but the clergy, I suppose, proveoted 
mons on the same subject, expressed In very general Its appearing on the statute roU. 

terms, on which this terril>le soperstructure might (5) Rot*. Pari. vol. ill. p. 403. 
arlhilly be raised, p. 474. 
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oally in a meoiorablepetitbn, wMch> besides ka intriauc imporlanoe, 
te deserving of notice as ihe earliest iastaace in whi^ tbe house of 
commofis suited tbe EngEsfa language. I diall present its vene- 
rable orthography without change. 

''Oure soverain'lord» youre humble and trewe lieges that ben 
ccHne for the ccMUune of youre lond bysecbyn onto youre rizt rizt- 
we^iesse^ that soa& it hath^ver be thair libte and fredooi, thai 
'tbar sholde no statut no lawe be made oCQasse than ttey yaf therto 
tbeir assent : consideringe that the comune of your^ lood, the whiehe 
that is, and ever hath be» a membre of youre partemente, ben as 
w^ assenters as pelicionefs, that fro this tyme forevard, by com- 
pleynte of the comune of any myschief axkynge renaedie by mobthe^ 
of their spd^er for tbe conaune, other eUys by petition writen, that 
ther never be no lawe macte theruppoa, and engrossed as slatut and 
lawe, Qotber by addicions* nother by diminucions, by no mann^ of 
terme ne termes, the whiehe that sholde chaunge the sentence^ and 
tte entente asUced by the speller moulhe^or the petitions brfor^said 
yev^Qi up yn writyiog by the manere forsaid, withoute assent of tbe 
forsaid cornune, Consideringe oure soverain lord, that it is not in no 
wyse the entente of youre conuines, zif yet he so that they axke you 
by spekyng, or by writyng, two thynges or thre^ or as nianye as 
theym lust ; But that ever it stande in the fredom of youre hie regalie^ 
to graunte which of thoo that you lust, and to werune the remanent. 

*' The kyng of his grace especial grauntetbthat fro bensfm^th no- 
tbyng be enacted to thepetidons of his comune» that be conti'arie of hir 
askyng, wharby they sluild be bounde witboute their assent. Savyng 
alwey to our liege lord h^s real prerogatif, to graitnte and denye 
what him hist of their petitions and askynges. aforesaide (1).'* 

Notwitbstanduig the fulness of 4,bis assent to so impoitant a peti* 
tion^ we find no vestige of either among the statutes, and the whole 
trsmsaction is unnoticed by those historians who. have not looked into 
our original records. If the compilers of the statute«roU were abte 
to keep out of it the very provision that was intended to cb^k their 
fraudulent machinations^ it was in vain to hope for redress without 
filtering the established practice in this respect; and indeed where 
tbei^e was no design to falsify the roll, it was impossible to draw up 
statutes which shoubi be in truth the a^ts of the whole legislature, 
so long as the king contimied to grant petitions in part, and to engraft 
new matter upon them. Such was still the case, till the commons 
bit upon an effectual e^^pedient, for screening themselves against 
these encroachments, which has lasted without alteration to the pre- 
sent day. This was the introduction of complete statutes, under the 
name of bills, instead of the old petitions; and these containing tbe 



0) Bot. Pari. T. iv. p. .22; U te aarlauf that tbe whleti Ibef give, as their fasbtoo Is, ImpertlBent 
aatbwf of the ParUaoieiitarT lilstorF My that the speecheK oat of lleltiigshed, whlA are certalbly net 
roll ofthls parliainent is Imti and fOiweqnentlT ra^ - g«Mloe, aad itoaid be tf no taiae tf ttwy wtte m. 
press aHogetber tbtcr ivporlBBt petitleo. fiMlead »t 
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royai asseot, and the whole foi^m of a law, it became, though not 
quite immediateiy (1), a oonstaut prmciple, that the kiog must admit 
or reject them without qualificatiou. This alteration, which wrought 
an extraordinary effect on the character of our constitutioii, was 
gradui^ly introduced in Henry YI.*s reign (2). 

From the fii*st years of Henry Y., though not, I think, earlier, the 
commons began to concern themselves with the petitions of indivi- 
duals to the lords or council. The nature of the jurisdiction exer- 
cised by the latter will be treated more fully hereafter ; it is only 
necessary to meniion in this place, that many of the requests pre- 
ferred to them were such as could not be granted without transcend^ 
ing the boundaries of law. A just inquietude as to the encroach- 
ments of the king's council had long been manifested by the commons ; 
and finding remonstrances ineffectual, they took measures for pre- 
venting sudi usurpations of legislative power, by introducing their 
own consent to privt^te petitions. These were now presented by the 
hands of the commons, and in very many instances passed in the 
form of statutes with the express assent of all parts of the l^;islature. 
Such was the origin of private biUs, which occupy the greater part 
of the trolls in Henry Y. and Yl.'s parliament. The commons once 
nuide an ineffectual endeavour to have their consent to all petitions 
presented to the council in parliament rendered necessary by law ; if 
I rightly apprehend the meaning of the roll in this place, which seems 
obscure or corrupt (S). 

5« If the strength of the commons had lain merefy in 
fviiunrnt^m ^h® weakness of the crown, it might be inferred, that 
d^uirT** "**^' ^^ harassing interference with the administration of 
affairs as the youthful and frivolous Richard was com- 
pelled to endure would have beeii sternly repelled by his experienced 
successor. But, on the contrary, the spirit of Richard might have 
rejoiced to see that his mortal enenry suffered as hard usage at the 
hands of parliament as himself. After a few years, the govei*RmeDt 
of Henry became extremely unpopular. Perhaps his dissension with 
the great family of Percy, which had placed him on the throne, and 
was regarded with partiality by the people (4), chiefly contributed to 

(i| Heqnr VI. and Edward lY. in sosw cases passed sert, notwUbstaadliig the. formal preambto of oar 

hills with SQodry proylslons annexed by thepuelves. statutes, that laws brought Into either house of par- 

Thu^the act for resumption of grants, 4 E. IV.t was liament In a perfiBCt shape, and recelTlng flrst the as- 

encumb^red with 2SI9 clauses in favour of so many sent of lords and commons, and Anally that 9f the 

persons whom the king meant to exempt trom Its king, who has no power to modify them, must be 

operation ; and the saipa was done In other acts of deemed to proceed, and derive their afOcaey, tnm 

the same description. Bot. Pari. vol. ▼. p. 517. (he Joint concurrence of all the three. It is said in- 

W The variatioasof each statute, as now (Minted, deed at a much earHer time, that le ley de la terre 

from the parliamentary roll, whether in form or est fait en parlement p^r }e rol, et les s^ignpara es- 

substance, are noticed in Cotton's Abridgment. It pirltuels et temporets, et tout la communaoti du 

may be worth while to oonsqlt the preface to Buff- royaume. Rot. Pari. vol. ill. p. 1298. But this I must 

head's edition of the Statutes, where this subject is allow was In the violent session of ii BIc. 11., the 

treated at some length. coastitutlonal authority of which Is not to be hifthly 

'Perhaps the triple division of oi^r legislature may priied. 

be dated trom this Innovation. For as It Is ImpoesI- (3) 8 H. Y . ^. Iv. p. 127. 

ble to deny that, while the king promulgated a sta- \i) The houM of commons thanked the king for 

tnte founded upon a mere petition, he was himself pardoning Northumberiand, whom, as It preved, he 

the real legislator,' so I think it is equally fair to as- hadjost cause to suspect. SB. IV.^. 595. 
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this aHenation of tbeir attachment. The commons requested, in the 
fifth of his reign, that certam pei*sons might be removed from the 
court; the lords concurred in displacing four of tliese, one being the 
ling's confessor. Henry came down to parliament a&d excused these 
four persons, as knowing no special cause why they should be re- 
moY^ ; yet, well understanding, that what the lords ^nd commons 
should ordain would be for his and his kingdom's interest, and there- 
fore aniuous to conform himself to their wishes, consented to the 
said ordinance, and charged the persons in question to leave his pa- 
lace ; adding that he would do as much by any other about his person, 
whom he should find to have incurred the ill affection of his people (i). 
Jt was in the same session that the archbishop of Canterbury was 
conmiandedto declare before the lords the king's intention respecting 
his admmistration ; allowing that some things had been done amiss 
in his court and household ; ^nd therefore, wishing to conform to the 
will of God and laws;of the land, protested that he would let ih fu- 
ture no letters of signet or privy sea( go in disturbance of law, be- 
seecbed the lords to put his household in order, so that every one 
might be paid, and declared that the money gratited by the commons 
for the war should be received by treasurers appointed in parliament, 
and disbursed by them for no other purpose, unless in case of re- 
bellion. At the request of the commons, he named the members of 
his privy council; and did the same, with some variation of persons, 
two years afterwards. These, though not nominated with the ex* 
press consent, seem to have had the approbation of tlie commons ; 
for a subsidy is granted, in 7 H. IV., anK>ng other causes, for "the 
great trust that the commons have in the Iprds lately chosen, and or- 
dained to be of the king's continual council, that there shall be better 
management than heretofore (2)." 

In the sixth year of U^ry, the parliament, which Sir E. Coke 
derides as unlearned, because lawyers were excluded from it, pro- 
ceeded to a resumption of grants, and a prohibition of alienating the 
ancient inheritance of the crown without consent of parlianpent ; in 
order to ease the commons of taxes, and that the king might live on 
his own (S). This was a favourite, though rather chimerical project. 
In a later parliament, it was requested that the king would take his 
council's advice how to keep within his own revenue. He answered, 
that he would willingly comply, as soon as it should be in his 
powpr (4). 

But no parliament caime near, in the number and boldness of its 
demands, to that held in the eighth year of Henry IV. The com- 
mons presentcjd thirty-one articles, none of which the king ventured 
to refuse, though pressing very severely upon his prerogative. He 
was to name sixteen counsellors, by whose advice he was solely to 
be guided, none of them to be dismissed without conviction of mis- 

. M) 5H IV. p. 595. (3) P. 541 

(2) Rot. Pari. ¥. Hi. p. 539. 5M. 573. (4) 43 H. IV. p. 624. 
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demeanour. The obapcellor and privy aeal were to pass no grants or 
other matter eontrary to iaw. Any personsaboutthecoartstirrag^ up 
ihe king or queen's minds against their subjects, and duly coovictied 
thereof, to lose their offices, and be fined. The. king's onfiaary re- 
venue i^as wholly appropriated to his bousebdd and the payment of 
bis debts ; no grant of wardship or other profit to be made thereout, 
nor any forfeiture to be pardoned. The king ^' considering the wise 
government of other christian princes, mid omforming himseif there- 
to," was to assign two days in the week for petitions, '4t being an 
honourable and necessary things that bis lieges who desired to peci^ 
tjon him should be heard." No judicial officer* nor any in the re- 
venue or household, to enjoy his place for life or term of years. No 
petition to be presented to the king by any of his household, ai tinies 
when the council were not silting. The council to determine nothing 
cognkable at common law, untess for a reasonable cause and with 
i^onsent of the judges. The statutes regulating purveyance were af- 
firmed ; abuses of various kinds in the councii aqd in courts of justioe 
enumerated and forbidden ; elections of knights for counties put un- 
der regulation. The council and officers of state were sworn to ob- 
serve the common law, and, all statutes, those especially just en- 
acted (1). 

It must strike every reader, that these provisions were of them- 
selves a noble fabric of constitutional liberty, and hardly perhaps in- 
ferior to the petition of right under Charles I. We cannot account 
foi' the subodssiou of Henry to conditions for more der^fatory than 
ever were imposed on Richard, because the secrel politics of his reign 
are very imperfectly understood. Towards its dose he manifested 
more vi^nr. The speaker. Sir Thomas Chaucer^ having made the 
usual petition for liberty of spe«ech, the king answered that he nught 
speak as others bad done in the time of his (Henry's) ancestors, and 
his own, but not otherwise ; for he would by no m^ans have any in- 
novation, but be as much at his liberty as any of his ancestors had 
ever been. Some time after he sent a message to the conunons, 
complaining pf a law passed at the last parliament, infringing his li- 
berty and prerogative, which he requested their consent to repeal. 
To this the commons agreed, and received the kmg*s thanks, who 
declared at the same time that be wonld ke^ as much freedom and 
prerogative as any of his ancestors. It does not appear what was 
the particular subject of complaint ; but there had been much of the 
same remonstrating spirit in the last parliam^t, that was.maniCteted 
on preceding occasions. The commons, however, for reasons we cannot 
explain, were rather dismayed. Before thdr dissolution, they peti- 
tion the king, that, whereas be was reported to be offended at some of 
bis subjects in this and in the. preceding parliament, he would openly 
declare, that he held them all for loyal subjects. Henry granted this, 
' ' of his special grace ; '* and thus concluded his reign more tnumphantly 

(t) Rot. Parl.SH. IV.p.58». 
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with respect to his domestic battles thi^n be bad gone Ibrouffh it (i). 
. Power deeoied to be ill-gotten is naturally precarious ;^ genry v. his po- 
aod the instance of Henry IV. has been well quoted to pnJ«rtty. 
prove that public liberty flourishes with a bad title in the sovereign. 
None of our kings seem to have been less beloved ; and indeed he had 
little claim to affection. But what men denied to the reigning king, 
they poured in full measure upon the heir of his throne. The virtues 
of the Prince of Wales are almost invidiously eulogized by those 
parliaments who treat harshly his father (2) ; and these records afford 
a strong presumption, that someearly petulance or riot has been much 
exaggerated by the vuJgar minds of OMr chr(Hiiclers. One can scarce- 
ly understand at least, that a prince, who was three years engaged 
in quelling the dangerous insurrection of Glendour, and who in the 
latter time Qf his father's^reign presided at the council, was so lost in 
a cloud of low debauchery as common fame represents (3). Loved 
he certainly was throughout his life, as so intrepid, affaUe« and gene- 
rous a temper well deserved ; and this sentijment was h^'ghtened to 
admiration by successes still more rapid and dazzling than those of 
Edward III. During his reign, there scarcely appears auy vestige 
of dissatisfaction in, parliament ; a circumstance very honourable, 
whether we ascribe it to the justice of his administration, or to the 
affection of his people. Perhaps two exceptions, though they are 
rather ofie inspirit, might be made.; the first, a petition to the duke 
of Glocester, then holding parliament as guardian of England, that he 
would move the king and queen to return, a$ speedily as might please 
them, in relief and comfort of the commons (4) ; the second, a request 
that their petitions might not be sent to the king beyond sea, butalto^ 
gether determined ^* within this kingdom of England, during this 
parliament; ". and that this ordinance might be offeree in all future 
parliaments to be held in England (5). This prayer, to which the 
guardian dedin^d to accede, evidently sprung from the apprehen- 
sions, excited in their minds by the treaty of Troyes, that England 
might become a province of the French crown, which led them to 
obtain a renewal of the statute of Edv^ard III., declaring tl^e indepen- 
dence of this kingdom (6). . . 

It has been seen already, that even Edward III. con- paruament 
suited bis parliameni upon the expediency of negotiations coDtmiied on aii 
for peace ; though at that time the comnaons had not ac- ^"''^ **"**" 
quired boldness enough to tendertheir advice. In Richard li.'s reign 
they answered to a similar proposition with a lilUe more confidence, 
that the dangers each way were so considerable they dared not de- 
cide, though an honourable peace would be the greatest comfort they 
could have; and concluded by hoping that the king would not engage 

(I) 43 H. IT. p. 648. 6S$. tained by Mr. Laders, In one of bis TalaaUe esrays 

12) fiot. Pari. Toi. 111. p. 5«. m. 574. m, "%%'b.T ?orifS"iS!** *""^' 

(Sh-Thls passage was wjritt^ befpre i was aware fi) p. «38. 
tbat tbesame opIaloQ bad bre» elabomt^ly main- ^ p. 190. 
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to do homage for Calais or the coaqoered coimtry (i). The parlia- 
ment of the tenth of bis reign was expressly summoned in order to 
advise concerning the king's intended expedition beyond sea ; a great 
council, which had previously been assembled at Oxford, having 
declared their incompetence to consent to this measure without the 
advice of parliament (2). Yet a few years afterwards, on a similar 
reference, the commons rather declined to give any opinion (5). They 
confirmed the league of Henry Y. with the Emperor Sigismund (4). 
And the treaty of Troyes, whidi was so Fundamentally to change the 
situation of Henry and his successors, obtained, as it evidently re- 
quired, the sanction of both houses of parliament (5). These prece- 
dents conspiring with the weakness of the executive government, in 
the minority of Henry YI., to fling an increase of influence into the 
scale of the commons, they made their concurrence necessary to all 
important business, both of a foreign and domestic nature. Thus 
commissioners were appointed to treat of the deliverance of the king 
of Scots, the duchesses of Bedford and Glocester were made denizens, 
and mediators were appointed to reconcile the dukes of Glocester and 
Burgundy, by authority of the three estates assembled in parliament (6). 
Leave was given to the dukes of Bedford and Glocester, and others io 
the kiog'sbehalf, to treat of peace with France, by both houses of par- 
liament, in pursuance of an articlein the treaty of Troyes, that no treaty 
should be set on foot with the <lauphin ^without consent of the three 
estates of both realms (7). This article was afterwards repealed (8). 

Some complaints are made by the commons, even during the first 
years of Henry's minority, that the king's subjects underwent arbi- 
trary imprisonment, and were vexed by summcmses before the 
council, and by the newly invented writ of subpoena out of chan- 
cery (9). But these are not so common as formerly ; and so far as the 
rolls lead us to any inference, there was less injustice committed by 
the government under tlenry YI. and his father, than at any former 
period . Wastefulness indeed might justly be imputed to the regency, 
who had scandalously lavished the king's revenue (10). This ultimate- 
ly led to an act for resuming all grants since his accession, founded 
upon a public declaration of the great officers of the crown, that his 
debts amounted to 372,000/. and the annual expense of the bousehoM 
to 24,000/. while the ordinary revenue was not more than 5,000/. (H). 
impeachnientsor 6. But bcfore this time the sky had begun to darken, 

minirtenk ^ud discoutent with the actual administration pervaded 

tl) 7 a. II. vcfl til. p. (70. veray arose between the earls marshal and of Wai^ 

(2) P. 215. wick respecting their precedence ; founded apon the 

(3) 17 R. 11. p. 315. royal blood of the first, and long possession of the 
(4| 4 H. Y. vol. Iv. p. 98. second. In thisthe commons could not affect to fn- 

(5) Vol. Ir. p. 135. terfere judicially ; but they found a singular way of 

(6) Rot. Pari. vol. It. p. 21 4 . 242. 277. meddling by pellUonlog the king to confer tbe duke- 

(7) P. 371 . dom of Norfolk on the earl marshal, vol. Ir. p. 273. 

(8) 23 H. YI. vol. T. p. 102. There Is rather a cu- (9) Rot. Pari. 1 H. YI. p. 180. 3 H. YI. p. 2ftl. 
riouf Instance In 8 H. YI . of the Jealousy with which 8 n. YI. p. 343. 

the commons regarded any proceedings In parUa- (10} Id. vol. ▼. 48 H. YI. p. 47.' 
ment, wh«re they were not concerned. A coniro- HI) Id. vol. t. 28 H. YI. p. 485. 
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every rank. The causes of this are famiikr ; the unpopularity of the 
king's marriage^ith Margaret (rf Anjou, and her iaq)olitic violence 
in die conduct of affairs, particulariy tJhe imputed murder of the 
people's favourite^ the duke of Glocester. Thi& provoked an attack 
upon her own creature, the duke of Suffolk. Impeachment had lain 
still, like a sword in the scabbard, since the accession of Henry lY. ^ 
when the commons, though not preferring formal artides of accusa- 
tion, had petitioned the king that Justice Rickhili, who bad been em- 
fdoyed to take the dukeof Glocester s confession at Calais, and the 
lords appellants of Rit^ard II/s last parliament, should be put on 
their defence before the lords (1). In Suffolk's case, the commons 
seem to have proceeded by bill of attainder, or at least to have de- 
signed the judgment against that minister to be the act of the whole 
legislature. For they delivered a bUI containing articles against him 
tothek)rds, withareq&est that they would pray the king'smajesty to 
enact tbatlnllin parliament, and that the said duke might be proceeded 
agaiostup<m the said artieles in parliament according to the law and 
custom of Engbnd. These articles contained charges of high treason ; 
chiefly relating to his conduct in France, which, whether treasonable 
or not, seems to have been grossly against the honour and advantage 
of the crown. At a later day the commons presented many other 
articles of misdemeanour. To the former he .made a defence, in 
presence of the king as well as the lords both spiritual and temporal ; 
and iudeed the articles of impeachment were directly addressed to the 
king, which gave him a reasonable pretext to interfere in the judg- 
ment. But, from apprdiension, as it is said, that Suffolk could not 
escape convictibn upon at least some part of^ese charges, Henry 
anticipated with no slight irregularity the course of legal uial ; and 
summoning the peers iota a private chamber, informed the.duke 
of Suffolk, by mouUi of his ohancellor, that> inasmuch as he had 
Wt put himself uffMm his peerage, but submitled wholly to the 
royal pleasure, the king, acquitting him of the first articles con*' 
taining matter of treason, by his own advice, and not that of the 
lords, nor by way of judgment; not being in a place where judg- 
ment could be. deli veiled; banished him for five years from bis domi-! 
nions. The lords then present besought the king to let their prote^ 
appear on record, that neither they nor their posterity might lose 
their rights of peerage by this precedent. It was justly considered 
as an al^bitrary stretcb of prerogative^ in order to defeat the privi- 
leges of parliama^, and screen a favourite minister from punishment. 
But the com*se of proceeding by biU of attainder, instead of regular 
impeachment, was not judiciously chosen by the commons (2). 

7* Privilege of parliament, an extensive and sin- PHTiiece or par- 
gular branch of our constitutional law, begins ' to i^^bmuu 
attract attention under the Lancastrian princes. It is true indeed, 
that we can trace long before by records, and may infer with proba- 

(I) Kot. Pari. TOl. Ul. p. 430. 440. (2} 28 H. Vi. vol. T. p. 470. 
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bilUy as to times whose records baTe not sunriYed^ one condderable 
ifDmiMiityt a freedom from arrest for persons transacting the king's 
business in bis national coBndl(i)« Several autborities m;iy be found 
in Mr. Hatsell's precedents ; of wbicb one, in the 9tb of Edward n., 
is condusive (2). But in tbose rtide times, members of parliament 
were not always respected by the\ officers executing legal process, 
and still less by the violators of law« * After several remonstrances, 
which the crown had evaded (3), the commons obtained the statute 
a H. YI. c. il. for the punishment of such as assault any on their 
way to the parliament, giving double damages to the party (4). 
They had more difficulty in establishing, notwithstanding the old 
precedents in their favour, an immunity from aU criminal process, 
except in charges of treason, felray, and breach of the p^ce, which 
is their present measure of privilege. The truth was, that with a 
right pretty clearly recognized, as is admitted by the judges 'm 
Thorp's case, the house of commons had no regular compidsory 
process al their command, hi the cases of Lark, servant of a mem* 
ber, in the 8th of Henry VI. (5), and of Gierke, himself a burgess, 
in the ^h of the same king (6), it was thought necessary to effect 
their release from a civil execution by special acts of parliament; 
The commons, in a foi*aier instance, endeavoured to make the law 
general, that no members nor their servants might be taken, except 
for- treason, Mony, and breach of peace ; but the king put a negative 
upon this part of their petition. 

The most celebrated, however, of ttese early eases of prfvH^e is 
that of Thomas Thorp, spedcer of the commons in 34 H. YI. This 
person, who was mor^ver a baron of theoxcbequer, had been hnprh 
soned on an execution at the suit of the duke of York. The eommmm 
sent some of their members to complain of a violation of prit^lege to 
the king and lords in parliament, and to demand Thorp's release. It 
was alledged by the duke of York s counsel, that the trespass done 
by Thorp was since the beginning of tbe parliament, and the jndg- 
ment thereon given in time of vacation, and not during the sitting. 
The k)rds referred the question to the judges, who said, after cteli* 
beration, that * ' they ought not to answer to that question, for It 
hath not be used aforetyme, that the judges should in any wise de« 
termine the privilege of this high court of parliament ; for it is so high 
and so mighty in its nature, that it may make law, and that that is 
law it may make no law; and the determinatbn and knowtedgeof 
that privilege beiongeth to the lords of the parKament, and not to tbe 
justices.'' They went on, however, lifter (^serving that a general 
writ of supersedeas of ail' processes upon ground of privilege hatd not; 

(!) If this were to rest upon antiquity orprecedent, (2) Hatsetl, toI. f. p. 12. 

one mlglit be produoed that vfoold cbaVenge all (8) Aok. Pari. 5 H. iV. p. &41. 

compeUUon. In thelawsofEtbelbert, the first chrls- (4) Tbe dergr bad got a little precedence In tbls. 

tlia King of Kaat, «ll the Md orttte slcth coDtur* w« An act paMed 8 IT. Tl. c. i . ecaotlng pHTUeffe tnm 

find tbis provlflon, '' If the king call bis people to arrest for tbenuelres and serfants on tbelr war *« 

btm, ( 1. e. In tbe wlttenagenibt,) and any one does codvocatioa. 

an iQlary to one of tbem, let bim pay a fine." Wil- (5) Rot. Pari. fol. It. p. 357. 

kina, Leges Anglo-flaion. p. 2. (6| id. fol. ♦. p. 974. 
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been known, to say, tbat, ^* if any person tlu^ is a member of this 
high court of pariiament be arrested in such cases as be not for 
treason or felony, or surety of the peace, or for a condemnation had 
bef(H*e the parliamenc, it is used that all such persons should be re^ 
leased of such arrests and make an attorney, so that they may have 
their freedom atid liberty, freely to intend upon the parliament. " 

Not^n^tfastandingtbis answer of the judges, it was concluded by the 
lords that Thorp should remain in prison, without regarding the 
;diedged privilege ; and th^ commons were directed in the king's 
name to proceed ** wilh all goodly haste and speed " to the eiecUoii 
of a new speaker* ,It is curious to observe, that the commons, for- 
getdng their grievances, or content to drop them, made such haste 
and speed according to this command, that they presented a new 
speaker for approbattoii the next day (1). 

This case, iis has been strongly said, was h^otten by the imqulty 
of the times^ The state was verging fast towards civil war; and 
lliorp, wbo afterwards distinguished ymsdf for the Lancastrian 
cause, was an inveterate enemy of the duke of York. That prince 
seems to liave been swayed a Iktie from his usual temper, in pi*o- 
curing so unwarrantable a de^mination. In the reign of Edward 
IV., the commons claimed privilege against any civil suit during the 
time of their session; but they bad recourse, as before^ to a parti- 
cular act of parliament to obtain a writ of supersedeas in favour of 
o«e Atwell, a member, who had been sued. The present law of pri- 
vilege seems not to have been fully established, or at least effectually 
flaamtained^ before the reign of Henry YIIL (2). 

No privilege of the commons can be so fundamental as liberty of 
speech. This is claimed at the opening of every parliament by their 
speaker, and could never be infringed without shaking the ramparts 
of the constitution. Richard II.'s attack upon B^xey has been al- 
ready mentioned a$ a flagrant evidence of his despotic intentions. 
No other case occurs until the 33d year of Henry VL, when Thomas 
Young, member for Bristol, complained to the commons* that, ''for 
matters by hifh shewed in ibe house accustomed for tbe commons in 
tbe said parliaments^ be W9^ therefore taken, arrested, and rigo- 
roosly in open wise led to the Tower of London, and there grievously 
IB great duress Ipng time imprisoned against the said freedom and 
liberty, " wUb much more to the like effect. The common^ trans- 
mitted this petition to the lords^and the king ''willed, that the lords 
of bis coundLdoand provide for the s^d suppliant, as in their dis- 
cretions shall be thought convenient aud reasonable/' This inn 
prisonment of Young, however, had happened six years before, 
in consequence of a motion made by him, that the king then hav- 
ing BO issue, the dukci of YoPk might be declared heir apparent 
to the crown. In the present session, when the duke was protec- 

(I) Hot. Plrl vol. T. p. ^88. Hat8eir« Preoedeota, (3) Upoa this subject, the reader sboald bare re- 
p. 29. cowrie to ilat(»eU'8 Preoedeiits, vok I, cliap. i. 
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tor>, he thought it weU-thoed to prefer his daim to remuneration (i). 
Thei« is a remarkable precedent in the 9th of Henry lY., and 
perhaps the earliest authority for two eminent maxims of parliamen- 
tary law ; that the commons possess an exdusive right of originating 
money bills, and that the king ooght not to take notice of matters pend- 
ing in parliament. A quarrel broke out between the two houses 
upon this ground ; and as we have not before seen the commons ven- 
ture to dash openly with their superiors, the circumstance is for thiis 
additional reason worthy of attention. As it has been little noticed, 
I shall translate the whole record. 

'^Friday the second day of December, which.was the last day of 
die parliament, the commons oarae before the king and the lords in 
parliament, and there by command ~of the king, a schedule of in- 
demnity touching a certain altercation moved between the lords 
and commons was read; and on this it was commanded by our 
said lord the king, that the said schedule should be entered of re- 
cord in the roU of parliament ; of which schedule the t€»our is as 
follows : Be it remembered, that on Monday the 21st day of No- 
vember, the king our sovereign lord being in the coundl-chamber in 
the abbey of Glocester (2), the lords spiritaal and temporal for this 
present parliament assembled being then in his presence; a debate 
took place among them about the state of the kingdom, and its de- 
fence to resist the malice of the enemies who on every side prepare 
to molest the said kingdom and its faithful subjects, aiid how no man 
can resist this malice, unless, for the safeguard and de^a^^e of his 
said kingdom, our sovereign lord the king has some notable aid and 
subsidy granted to him in his present parliament. And therefore it 
was demanded of the said lords by way of question, what aid would 
be sufficient and requisite in these circumstances? To which ques- 
tion it was answered by the said lords severally, that considering the 
necessity of the king on one side, and the poverty of his people on 
the other, no less aid could be sufficient, than one tenth and a half 
from cities and towns, and one fifteenth and a half from aIl:jother lay 
persons; and besides, to grant a <x)ntinuance of the subsidy on wool* 
woolfells, and leather, and of three shilliigs on the ton {of wine), and 
twelve pence on the pound (of other merchandize), from Micfaadmas 
next ensuing for two years thenceforth. Whei*eupon, by command 
of our said lord the king, a message Was sent to the commons of this 
parliament, to cause a certain number of their body to come before 
our said lord the king and the lords, in order to hear and report to 
their companions what they should be commanded by our said lord 
the king. And upon this tne said commons sent into the presence of 
our said lord the king and the said lords twdve of their companions ; 
to whom, by command of our said lord the king, the said question ws^ 

(I) Rot. Pari. vol. T. p. 397. W. Worcester, p. 475. lostaoce of the crowo's Interference with freedom 
Mr. Hatsell seems to have overlooked this case, for of speech In parllainent. vol. I. p. AS. 
he mentloQS that of Strickland In 1 571 , as the earliest (2) This parllameot sat at Glocester. 
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declared, with the answer by the said lords severally given to it. Which 
answer it was the pleasure of our said lord the king, that they should 
report to the rest of their fellows, to the end that they might lake the 
shortest course to comply with the intention of the sard lords. Which 
report beipg thus made to the said commons, they were greatly dis- 
turbed at it, saying and asserting it to be much to the prejudice and 
derogation of their liberties. And after that our said lord the king 
had heard this, not willing that any thing should be done at present, or 
in time to come, that might any wise turn against the liberty of the 
estate for which they are come to parliament, nor against the liber- 
ties of the said lords, wills and grants, and declares, by the advice and 
consent of the said lords, as follows; to wit, that it shall be lawful for 
the lords to debate together in this present parliameiit, and in everv 
other for time to come, in the king's absence, concerning the condf- 
tion of the kingdom, and the remedies necessary for it. And in like 
manner it shall be lawful for the conmnons, on their part, to debate 
together concerning the said condition and remedies. Provided al- 
ways, that neither the lords on their part, nor the commons on theirs, 
do make any report to our said lord the king of any grant granted by 
the commons, and agreed to by the lords, nor of the communications 
of the said grant, before that the said lords and commons are of one 
accord and agreemedt in this matter, and then in manner and form 
accustomed, that is to say, by the mouth of the speaker of the said 
commons for the time being, to the end that the said lords and com- 
mons may have what they desire (avoir puissent leur gree) of our said 
lord the king. Our said lord the \mg willing moreover, by the con- 
sent of the said lords, that the communication had in this present 
parliament as above be not drawn into precedent in time to come, nor 
be turned to the prejudice or derogation of the liberty of the estate, 
for w'hich the said comnionS^arenow come, neither in this present 
parliament, norjn any other time to come; but wills, that himself, 
and all the other estates should be as free as they were before. Also, 
the said last day oiF parliament, the said speaker prayed our said lord 
the king on the part of the said oommons, that he would grant the 
said commons, that they should depart in as great liberty as other 
commons had done before. To which the king answered, that this 
pleased him well, and that at all times it had been his desire (i).*' 

Every attentive reader will discover this remarkable passage to 
illustrate several points of constitutional law. For hence it may be 
perceived : first, that the king was used in those times to be present 
at debates of the lords, personally advising with thenggipon the public 
business^ which also appears by many other passes on record; 
and this practice, I conceive, is not abolished by the king's present 
declaration, save as Jo grants of money, which ought to be of the 
free will of parliament, and without that fear or influence, which the 
presence of so high a person might create : secondly, that it was al- 

(I) Rot. Pari. T. HI. p. 6H. 

II. 
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ready the established law of parliament, that the lords should con- 
. sent to the commons' {][rant, and not the commons to the lords' ; since 
it is the inversion of this order whereof the commons complain, and 
it is said expressly that grants are made by the commons, and agreed 
to by the lords : thirdly, that the lower house of parliament is not, in 
proper language, an estate of the realm, but rather the image and 
representative of the commons of England ; who, being the third 
estate, ^ith the nobility and clergy, make up and constitute the people 
of this kingdom and liege subjects of the crown (i). 

At the next meeting of parliament, in allusion probably to this dis- 
agreement between the houses, the king told them, that the states of 
parliament were come together for the common profit of the king 
and kingdom, and for unanimity's sake and general consent; and 
therefore he was sure the commons would not attempt nor say any 
thing, but what should be fitting and conducive to unanimity ; com- 
manding them to meet together, and communicate for the public ser- 
vice (2). 

It was not only in money bills that the originating power was sup 
posed to reside in the commons. The course of proceedings in par- 
liament, as has been seen, from the commencement at least of Ed- 
ward III.'s reign, wa^^that the commons presented pethions which 
the lords by themselves, or with the assistance of the council, having 
duly considered, the sanction of the king was notified or withheM. 
This was so much according to usage, that, on one occasion, whai 
the commons requested the advice of the other house on a matter be- 
lli A notion Is entertained by many pet^^lti and lords, raid commons, which aeeoM to tuve been a air> 
not wtlhont the authority of some very respectable rent doctrine among the popular lawyers of the se- 
oaoaes, that the fcing Is one of the three estates of the renteeoth century. His reasoning Is chfefly groaiid> 
realm, the lords spiritual and temporal forming to- ed on the baronial tenure of bishops, the ?alidlty of 
gether the second, as the commons In parliament do acts passed against their consent, and oAer argo- 
the third. This is contradicted by the general tenour taenia of the saaie kind ; which might go to prote 
of our ancient records and law-books ; and Indeed that there are only at present two estates, bat can 
the analogy of otiier gofemments ought to have the never turn the king into one. 
greatest weight, even if more reason for doubt ap- The source of this error is an inattention to tbe 
peared upon the face of our own authorities. But primary sense of the word estate (statu^, wblcb 
the Instances where the three estates are declared or means an order or condition into which men are 
Implied to be the nobility, clergy, and commons, or classed by the InstKutions of society. It is only to 
at least their representatives in parliament, are too a secondary or rather an elliptical applicatloe, tbat 
numerous for insertion This land standcth, ^ays it can be referred to their representatives in parlit- 
tbe Chancellor Stilllngton, In 7tb Edward I V.,by three ment or national counclis. The lords temporal, io- 
atates, and above that one principal, that is to wit, deed, of England are identical with the estate of tbe 
lords spiritual, lords temporal, and commons, and nobility; but the house of commons Is not, strictly 
over that, state royal, as our sovereign lord. the king, speaking, the estate of commonalty, to which lis 
Rot. ParL vol. v. p. 6^. Thus too It Is declared tbat members belong, and from which they are deputed, 
the treaty of Staples In 1492 was to be confirmed per So the whole body of ttie clergy are properly qwak- 
tres status regnl AngH» rlt^ et debits convocatos, vl- Ing. one of the estates, and are described as such io 
dellcet per prelates et clerum, nobiles et communl- the older authorities, 2t Ric. 11. Rot. Pari. v. HI. 
tates ejusdem regnl. Rymer, t. zil. p. 506. p. 348., though latterly tbe lords spiritual In parlia- 

I will not, however, sMyress one passage, and the ment acquired, with less correctness, that appelia- 
only Instance that has qpitred in my reading, w here tlon. Hody on Convocations, p. 426. The bishops, 
tbe king does appear ^ have been reckoned anu>ng Indeed, may be said, constructively, to represent tbe 
the three estates. The commons say, in tbe 2d of whole of thd clergy, with whose grievances they are 
Benry^y., tbat the states of the realm may be com- aApposed to be best acquainted, and whose rtghti it 
pared to a trt^tty, that is, the king, the lords spirllual Is their peculiar duty to defend. And I do not find 
and temporal, and the commons. Rot. Pari. vol. ill . that the Inferior clergy had any other representation 
p. 450. In this expression, however, the sense shews, in the eortes of Castile and Aragon^ where the ecd»- 
that by estates of tbe realm, Ihey meant members, slastlcal order was always counted among the estates 
or necessary parts of the parllamcot. ■ ofthe'reaho. 

Whttelocke, on tbe Parliaoaentary Writ', vol. 11. (2) Rot. Pari. p. 023. 
p. 43., argues at length, that tlie three estates are king. 
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fore them, it was answered, that the ancient custom anc) form of par^ 
liament had ever been for the commons to report their own opinion 
to the king and lords, and not to the contrary; and the king would 
have the ancient and laudable usages of parliament maintained (i). 
It is singular that in the terror of innovation, th^ lords did not dis- 
cover how materially this usage of parliament took off from their own 
legislative influence. The rule, however, was not observed in suc- 
ceeding times; bills originated indiscriminately in either house; and 
indeed some acts of Henry V., which do not appear to be grounded 
on any petition, may be suspected, from the manner of their insertion 
in the rolls of parliament, to have been proposed on the king's 
pan to the comn^ons (2). But there is one manifest instance in 
the iSlh of Henry VL, where the king requested the commons to 
give their authority to such regulations (3) as his council might pro- 
vide for redressing the abuse of purveyance; to which they as- 
sented. 

If we are to chuse constitutional precedents from seasons of tran^ 
quillity rather than disturbance, which surely is the only means of 
preserving Justice or consistency, but little intrinsic authority can be 
given lo the following declaration of parliamentary law in the Hth 
of Richard II. *'ln this parliament (the roll says) all the lords as well 
spiritual and temporal there present, claimed as their liberty and 
privilege, that the great matters moved in this parliament, and to be 
moved in other parKan^ents for time to come, touching the peers of 
the land, should be treated, adjudged, and debated According to the 
course of parliament, and not by the civil law, nor the common law 
of the land, used in the other lower courts of the kingdom ; which 
c)aim, liberty, and privileges, the king graciously allowed and granted 
them in full parliament (4)." It should be remembered that this as- 
sertion of paramount privilege was made in very irregular times, 

/ 

(1) Rot. Pari. 5 R. II. p. 100. ni6n8 grauDtont nisi par deux ans, et les seigneim 

(2) Stat. 2 H. Y. c. 6. 7. 8. 9. 4 H. YI. c. 7. pur quatre ans, la ceo serra relfver al commons, et 
S^). -Rot. Pari. vol. v. p. 7. It appears by a case in en cest case les selgnleurs doyent ftiire un sedule de 

the year-book of tbe thlrty-tblrd of Henry YI., tbat^ lour intent, pn d'endorser le bil en ceste forme, Les 

wher^ tbe lords made only some minor alterations In seigneurs ceo assentent pur durer par quatuor ans ; 

a bill sent up to tbem from the commons, even if it et quant les commons onnt le bil arrere, et ne voleot 

related to a grant of money, tbe custom was not to assenter a ceo, ceo ne poet estre un actre, mes si les 

remand it for Hbelr assent te the amendment, commons voleut assenter, donques lis Indorse leur 

Brooke's Abridgavent : Parliament. 4. The passage respons sur le mergeot ne passe delns le bil en tiel 

Is worth exlractlag, in order to ilUistrate tbe course forme, les .commons sont assentans al sedul des sel- 

of proceeding la parliament at that time. Case full gnlors, a mesme cesty bil annexe, et donques sera 

que Sir I. P. fult attaint de certeyn trespas par acte bayle ai clerke del parliameot, ut supra. Et si un 

de parliament, doBt les commons furent assentns, bil solt primes liver as seigniors, et le bil passe eux, 

que sll ne vientelns per tiel jour que 11 forfeytera tiel Us ne usont de fayre ascun endorsement, mes da 

summe, etles seigneurs done plus longe Jour, et le mitter le bil as commons, et donques si le bil passe 

bil olent reballe'al commons arrwe; et per Klrby, les commons, 11 est use destre Isslnt endorce, Les 

derh des roles del parliament, Tuse del parliament commons sont assentants, et ceo prove que 11 ad passe 

est, que si bil vient primes a les commons, et lis pas- les selgnleurs devant, et lour assent est a cest passer 

sent ced, II est use d'eodorser ceo en tiel forme ; Solt del selgnleurs; et Ideo ceA acte supra ne^t bon, pur 

bayle as seigniors ; et si les seigniors ne le toy ne al- ceo que ne fult rebaile 6s commons. 

teroDt le bil, donques est use a llverer ceo al clerke A singular assertion Is made In the year-book 

del partlament destre enrol saunz endorser ceo . . . 21 E. lY. p. 48. (Maynard's edit.) (hat a subsidy 

Et St les seigniors volent alter un bil In ceo que poet granted by tbe commons without assent of tbe 

estoyer ore le bil, lis poyent saunz remandre ceo al peers Is good enough. This cannot surely have 

eomaions, come si les commons graunte poundage been law at that time, 

pur quatuor ans, et les grantent nfel par deux ans (4) Rot. Pari. vol. III. p. 244. 
ceo ne serra rebayle al commons ; mes si les com- 
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when the king was at the mercy of the duke of Gloce^er and his 
a^ociatesy and that it had a view to the immediate object of justify- 
ing their violent proceedings against the opposite party, and taking 
away the restraint of the common law. It stands as a dangerous 
rock to be avoided^ not a light-bouse to guide us along the chaanei. 
The law of parliament as determined by regular custom is incor- 
porated into our constitution ; but not so as to warrant an indefinite, 
uncontroulabie assumption of- power in any case, least of all in ju- 
dicial procedure, where the form and the essence of justice are inse- 
parable from each other. And, in fact, this claim of the lords, what- 
ever gloss Sir E. Coke may put upon it, was never intended to bear 
any relation to the privileges of the house. I should not perhaps have 
noticed this passage so strongly if it had not been made the basis of 
extravagant assertions as to the privileges of parliament (1); the 
spirit of which exaggerations might not be ill adapted to the times 
wherein Sir £. Coke lived, though I think they produced at sevend 
later periods no slight mischief, some consequences of which we may 
still have to experience. 

contested eiec- ^^^ ^^^ ^^ ^' judicial authority, either to issue 
tioM how deter- proccss or to examine witnesses, together with the usual 
"^^^' shortness of sessions, deprived the, house of commons 

of what is now considered one of its most fundamental privileges, the 
cognizance of disputed etections. Upon a false return by the she- 
riff, there was no remedy but through the king or bis council. Six 
instances only, I believe, occur during the reigns of th^ Plantagenet 
family, wherein the misconduct or mistake of the sheriff is recorded 
to have called for a specific animadversion, though it was frequently 
the ground of general complaint, and even of some statutes. The 
first is in the 12th of Edward II., when a petition was presented to 
the council against a false return for the county of De\im, the peti- 
tioner having been duly elected. It was referrecf to the court of 
exchequer to summon the sheriff before them (2). The next occurs 
in the 36th of E. III., when a writ was directed to the sheriff of Lan- 
cashire, after the dissolution of parliament, to inquire at the county- 
court into the validity of the election ; and upon his neglect, a second 
writ issued to the justices of the peace to satisfy themselves about this 
in the best manner they could> and report the truth into chancery. 
This inquiry after the dissolution was on account of the wages for 
attendance, to which the knights unduly returned could have no pre- 
tence (3). We find a third case in the 7th of Richard II., when the 
king took notice that Thomas de Gamoys^ who was summoned by 
writ to the house of peers, had bieen elected knight for Surrey, and 
directed the sheriff to return another (4). In the same year, the 
town of Shaftsbury petitioned the king, lards, and commons against 

(t) Coke's 4lh lustltute, p. 15. (3) 4 Prynne, p. 261. 

(2) Glanrirs Reports of Elections, edit. 1774. In- (4) GlanTll's Reports. Ibid, from Prynne. 
trodQctlon, p. 12. 
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a false return of the sheriff of Dorset, and prayed them to order re- 
medy. Nothing further appears respecting this petition (1). This 
is the first instance of the commons being noticed in matters of elec- 
tion. But the next case is more materialf : in the 5th of Henry IV., 
the commons prayed the king and lords in parliament, that because 
the writ of summons to parliament was not sufBciently returned by 
the sheriff of Rutland , this matter might be examined in parliament, 
and in case of default found therein, an exemplary punishment might 
be inflicted ; whereupon the lords sent for the sheriff and Oneby, the 
knight returned, as well as for Thorp who had been duly elected ; 
and having examined into the facts of the case, directed the return 
to be amended, by the insertion of Thorp*§ name, and committed 
the sheriff to the Fleet, till he should pay a fine at ihf king's plea- 
sure (2). The last passage that I can produce is from the roll of 
18 H. VI., where "it is considered by the king, with the advice and 
assent of the lords spiritual and temporal,'' that whereas no knights 
have been returned for Cambridgeshire, the sheriff shall be directed, 
by another writ, to hold a court and to proceed to an election, pro- 
claiming that no person shall conve armed, nor aniy tumultuous pro- 
ceeding take place ; something of which sort appears to have t)b- 
structed the execution bf the first writ. It is to be noticed that the 
commons are not so much as named in this entry (3). But several 
provisions were made by statute under the Lancastrian kings, when 
seats in parliament became much more an object of competition than 
before, to check the partiality of the sheriffs in making undue returns. 
One act (H H. IV. c, 1.) gives the justices of assize power to inquire 
into this matter, and inflicts a penalty of one htmdred pounds on the 
sheriff. Another ^6 H. VI. c. 4.) mitigates the rigour of the former, 
so far as to permit the sheriff or the knights returned by him to tra- 
verse the inquests before the justices ; that is, to be heard in their 
own defence, which, it seems, had not bqen permitted to them. 
Another (23 H. VI. c. 14.) gives an additional penalty upon false re- 
turns to the party aggrieved. These statutes conspire with many 
other testimonies to manifest the rising importance 6f the house Df 
commons, and the eagerness with which gentlemen of landed estates 
(whatever might be the case in petty boroughs) sought for a share • 
in the national representation. 

Whoever may have been the original voters for county 
representatives, the first statute that regylates their rtgw^of'^Touiig 
election, so far from limiting the privilege to tenants in ^rk^ghtera*!- 
capite, appears to place it upon a very large and demo- 
cralical foundation. For, (as I rather conceive, though not without 
much hesitation,) not only all freeholders, but all persons whatever 
present at the county-court, were declared, or rendered, capable of 
voting for the knight of their shire. Such at least seems to be the 

(1) GlanTirs neports. 4 Prrnne, p. %!. (3) Bot. Pari. tol. ?. p. 7. 

(2) Ibid, and Rot. Pari. toI. ill. p 530. 
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inference from the expressions of 7 H. IV. c. i5. ** all who are there 
present, as well suitors duly summoned for that cause as others (1)/' 
And this acquires some degree of confirmation from the later statute, 
8 H. VI. c. 7., which, reciung that "elections of knights of shires 
have now of late been made by very great, outrageous, and excessive 
numbers of people dwelling within the same counties, of the which 
most part was people of small substance and of no value," confines 
the elective franchise to freeholders of lands or tenements to the 
value of forty shillings. 
Election of bat- The representation of towns in parliament was found- 

geswe. ^ upQu j^q principles ; of consent to public burthens 
and of advice in pubhc measures, especially such as related to trade 
and shipping. Upon both these accounts it was natural for the kings 
who first summoned them to parliament, little foreseeing that such 
half-emancipated burghers would ever clip the loftiest plumes of their 
prerogative, to make these assemblies numerous, and summon mem- 
bers from every town of consideration in the kingdom. Thus the 
writ of 23 E. I. directs the sheriffs to cause deputies to be elected to 
a general council from every city, borough, and trading town. And 
although the last words are omitted in subsequent writs, yet their 
spirit was preserved; many towns having constantly returned mem- 
bers to parliament by regular summonses from the sherifi^, which 
were not chartered boroughs, nor had apparently any other claim 
than their populousness or commerce. These are now called bo- 
roughs by prescription (2). 

Besides these respectable towns, there were some of a less emi- 
nent figure, which bad writs directed to them as ancient demesnes 



(1) 3 Prynne'8 Register, p. 187. This bypolbests, 
though embraced by Prynne, Is, I confess, much op- 
posed to general oplDloD ; and a very respectable 
living writer treats such an Interpretation of the 
statute 7. H. lY. as chimerical. The words cited in 
the text, ^'as others, " mean only, according tobim, 
suitors not duly summoned. Heywood on Elec- 
tions, vol. 1. p. 30. But, as I presume, the sum- 
mons to rreebolders was by general proclamation ; 
90 that It Is not easy to perceive what dliTerence 
there could be between summoned and unsum- 
nuMied suitors. And If the words are supposed to 
glance at the private summonses to a few friends, 
by means of which the sheriffs were accustomed to 
procure a clandestine election, one can hardly Ima- 
gine that such persons would be styled *'duly sum- 
mooed." It Is not ualibely, however, that these 
large expressions .were Inadvertently used, and that 
they led to that Inundation of voters without 
property, which rendered the subsequent act of 
Benry VI. necessary. That of Benry IV. had itself 
been occasioned by an opposite evil, the close elec- 
tion of knights by a few persons In the name of the 
county. 

Tet the consequence of the «tatute of Henry IV. 
was not to let In too many voters, or to render elec- 
ttoos tumultuous. In the largest of Englh>h coun- 
ties, whatever It might be In others. Pryone has 
published some singular sherifTs Indentures for the 
county of York, all during the Interval between 
the acts of Henry IV. and Henry VI., which are 
sealed by a fevi persons celling th«nselves the at- 



tornles of some peers and ladles, who, as for as 
appears, had solely returned the knights of that 
s^lre. 3 Prynne, p. 152. What degree o( weight 
these anomaloui returns ought to possess, I leave 
to the reader. , 

(2) The majority of prescriptive boroughs have 
prescriptive corporations, which carry the legal, 
which is not always the moral, presumption of ao 
original charter. But '' many boroughs and towoii 
In England have burgesses by prescription, that 
never werelncurporate." Ch. J. Hobarl In Dungan- 
non Case, Oobart's Reports, p. 15. And Mr. Ludets 
thinks, 1 know not how Justly, that in the age of 
Edward I., which Is most (o our immediate purpose, 
^' there were not perhaps thirty corporations Ln the 
kingdom.'' Reports of Elections, vol. i. p. 9S. But 
I must allow that. In the opinion of many sound 
lawyers, the representation of unchartered, or at 
least unincorporated boroughs was rather a retU 
privilege, and founded upon tenure, than oae aris- 
ing out of their share In public contributions. Ch. 
1. Holt In Ashby V. White, 2 Ld. Raymond, VU. 
Heywood on Borough Elections, p. 1 1 . This inquiry 
Is very obscure ; and perhaps the more so, because 
the teaming directed towards It has more ttt- 
quently been that of advocates pleading for their 
clients than of unbiassed antiquaries. If this be 
kept In view, the lover of constitutional history will 
find much Information in several of the reported 
cases on controverted etectlons ; particularly thoee 
of Tewksbury and Liskeard to Peckweii's Reports; 
vol. 1. 
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of the crown. During; times of arbitrary taxation, the crown bad 
set tallages alike upon its chartered boroughs and upon its tenants in 
domesne. When parliamentary consent became indispensable, the 
free tenants in ancient demesne, or rather such of them as inhabited 
some particular vills, were called to parliament among the other re- 
presentatives of th^ commons. They are usually specified distinctly 
from the other classes of representatives in grants of subsidies through- 
out the parliaments of the two first Edwards, till, about the beginning 
of the Third's reign, they Mjere ccHifounded with ordinary bur- 
gesses (1). This is the foundation of that particular species of elec- 
tive franchise incident to what we denominate burgage tenure; 
which, however, is not confined to the ancient demesne of the 
crown (2). ' ' 

The proper constituents therefore of the citizens and burgesses in 
parliament appear to have been — 1. All chartered boroughs^ whe- 
ther they derived their privileges from the crown, or from a mesne 
lord, as several in Cornwall did from Richard king of the Romans (5) ; 
2. All towns which were the ancient or the actual demesne of the 
crown; 5. All considerable places, though unincorporated, which 
could afford to defray the expenses of their representatives, and had 
a notable inteiest in the public w elfare. But no parliament ever per- 
fectly corresponded with this theory. The writ was ad- ^^^^^ ^^ ^^^ 
dressed in general terms to the sheriff, requiring him to sbenrr to omit 
cause two knights to be elected out of the body of the ^**^^"8^' 
county, two citizens from every city, and two burgesses from every 
boroughs It rested altogether upon him to determine what towns 
should exercise this franchise; add it is really incredible, with all the 
carelessness and ignorance of those times, what frauds the sheriffs 
ventured to commit in executing this trust. Though parliaments met 
almost every year, and there could be no mistake in so notorious a 
fact, it was the continual practice of sherifi^s, to omit boroughs that 
had been in recent habit of electing members, and to return upon 
the writ that there were no more within their county. Thus in the 
i2th of Edward III., the sheriff of Wiltshire, after returning two 
citizens for Salisbury, and burgesses for twp boroughs, concludes 
with these words : "There are no other cities or boroughs within 
my bailiwick." Yet in fact eight other towns had sent members to 
preceding parliaments. So in the 6th of Edward U., the sheriff of 
Bucks d^ared that he had no borough within his county except 
Wycomb; though Wendower, Agmondesham, and Marlow hacj twice 
made returns smce that king's accession (4). And fr6m this cause 

(1) Brady oo Boroagbs, p. 75. 80. and 163. Case ttoa, yet it Is more than probable, tbait most of our 
of Tewksbary, iu Pecbweirs Reports, toJ. 1. p. 478. parliamentary boroughs by prescription, especially 

(2) Lyttleton, s. 162. 163. soch as were, then unincorporated, are Indebted 

(3) Brady, p. 97. for theU* privileges to ttie exercise of the sherifTs 

(4) Brady on Boroughs, p. 410. 3 Prynne, p. 231. discretion ; not founded on partiality, which would 
The latter even argues that this power of omitting rather have led him to omit them, but on the broad 
ancient boroughs was legally Tested In ttie sheriff principle that they were sufliclently opulent and 
before tlie 5th of BIchard Jl., and though the lao- important to send representatlTes to parliament, 
guage of that act Implies the contrary of tliis post- 
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alone it has happened, 4hat many towns called boroughs, and having 
a charter and constitution as such, have never returned members to 
parliament; some of which are now among the most considersMe is 
England, as Leeds, Birmingham, and Macclesfield (1). 

It has been suggested, mdeed, by Brady (2), that these returns 
may not appear so false and collusive if we suppose the sheriff to 
mean only Uiat there were no resident burgesses within these bo- 
roughs fit to be returned, or that the expense of their wages would 
be too heavy for the place to support. And no doubt, the latter 
plea, whether implied or not in the return, was very frequently an 
inducement to the sherifEs to spare the smaller boroughs. The 
wages of icnights were four shillings a day, levied on all freeholders, 
or at least on all holding by knight-service, within the county (5). 
Those of burgesses were half that sum (4); but even this pittance 
was raised with reluctance and difficulty from miserable burghers, 
little solicitous about political franchises. Poverty, indeed, seems to 
have been accepted as a legal excuse. In the 6th of E. II., the she- 
riff of Northumberland returns to the writ of summons, that all his 
knights are not sufficient to protect the county; and in the ist of E. 
III., that they were too much ravaged by their enemies to send any 
members to parUament (5). The sheriffs of Lancashire, after se- 
veral returns that they had no boroughs within their county, though 
Wigan, Liverpool, and Preston, w^re such,^ alledged at length, that 
none ought to be called upon on account of their poverty. This re- 
turn was constantly made, from 36E. HI, to the reign of Henry VL (6). 

ReiuctaDce of ^*^® clcctivc franchise was deemed by the boroughs no 
boroughs to send privilege or blcssiug, but rather, during the chief part 
°**'™**"* of this period, an intolerable grievance. Where they 

{{) WtlUSfNotUla ParilameDtarIa, vol. 1. preface, (4) Tbe wages of knights and burgesses were first 
p. 35. reduced to this certain sum by the writs De lersn- 

(2) P. 147. dis expensls, 16 E. II. Pryone's fourth Register, 

(3) It ls|B perplexing question, whether freeholders p. 53. These were Issued at the request of those 
In socage were liable to contribute towards the who had served, after the dissolution of parliament, 
wages ofknigbts; and authorities might be produced and Included a certfJn numb^ of days, according 
on both sides. Tbe more probable supposition Is, to the distance of tbe county whence tbey came, for 
that they were not exempted. See the various pe- gulng and retunHng. it appears by these that 
titions relating to the payment of wages In Prynne's thirty-flve or forty miles were reckoned a day's 
fourth Register. This Is no^ unconnected with Journey; which may correct the exaggerated do- 
the question as to their right of suffra^. See p. 65 tlons of bad roads and tardy locomoUons, that are 
of this volume. Freeholders within flranchlses sometimes entwtalned. See Prynne's fourth part, 
made repeated endeavours to exempt themselves and Willis's Notltla Parllaoientarla, passim. 

from payment of wages. Thus In 9 H. lY. It waa Tbe latest entries of writs for expenses In tbe 

settled by parliament, that, to put an end to the close roils are 2 H. V., but they may be proved to 

disputes on this subject l>etween the people of C&m- have Issued much longer; and Prynne traces ttiom 

brldgeshlre, and (hose of the Isle of Ely, the latter to the end of Benry VlII.'s reign, p. 495. Without 

should pay aoo(. and be quit In future of aU charges the formality of this writ, a very few Instances of 

on that account. Rot. Pari. vol. It. p. 383. By this towns remuneratlog their burgesses for attendance 

means the Inhabitants of that franchise seem to In parliament are known to have occurred in later 

have purchased the right of suffrage, which they times. Andrew Marvel Is conunonly said to have 

still enjoy, though not, 1 suppose, suitors to the been tbe last who received this honourable salary, 

county-court. In most other franchises, and In A modern book assets, that wages were paid In 

many cities erected Into distinct counties, the same some Cornish bofoughs as late as the eighteenth 

privilege of voting for knights of the shire is prae- century. Lyson*s Cornwall, preface, p. xxxil ; hot 

tically exercised ; but whether this has not proceeded the passage queued in proof of this is not precise 

as much fh>m the tendency of returning ofQcers and enough to support so linllkely a fact, 

of parliament to favour the right of election in (5) 3 Prynne, p. 165. 

doubtful cases, as flrom ttie merits of their prelen> f6) 4 Prynne, p. 3i7. 
slons, may be a quertlon. 
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could not persuade the sheriff to omit sending his writ to them, they 
set it at defiance by sending no return. And this seldom failed to 
succeed, so that after one or two refusals to comply, which brought 
no punishment upon them, they were left in quiet enjoyment of their 
insignificance. The town of Torrington, in Devonshire, went far- 
ther, and (Stained a charter of exemption from sending burgesses, 
grounded upon what the charter asserts to appear on the rolls of 
chancery, that it had never been represented before the 21st of 
£. HI. This is absolutely false, and is a proof how little we can 
rely upon the veracity of records, Torrington having made not less 
than twenty-two returns before that time. It is curious that in spite 
of this charte|% the town sent members to the two ensuinj^ parlia- 
ments, and then ceased for ever (1). Richard II. gave the inhabi- 
tants of Colchester a dispensation from returning burgesses for five 
years, in consideration of the expenses they iiad incurred in fortify- 
ing the town (2). But this immunity, from whatever reason, was 
not regarded, Colchester having continued to make returns as be- 
fore. 

The partiality of sheriffs in leaving out boroughs, which were ac- 
customed in old time to come to the parliament, was repressed, as 
far as law could repress it, by a statute of Richard II., wluch im- 
pose(| a fine on them for such neglect, and upon any member of par- 
liament who should absent himself from his duty (3). But it is, I 
think, highly probable, that a great part of those who were elected 
from the boroughs did not -trouble themselves with attendance in par- 
liament. The sheriff even found it necessary to take sureties for 
their execution of so burthensome a duty, whose names it was usual, 
down to the end of the fifteenth century, to indorse upon the writ 
along with those of the elected (4). This expedient is not likely to 
have been very successful ; and the small number, comparatively 
speaking, of writs for expenses of members for boroughs, which 
have been published by Prynne, while those for the knights of shires 
are almost complete, leads to a strong presumption that their atten- 
dance was very defective. This statute of Richard II. produced no 
sensible effect. 

By what persons the election of burgesses Va^ usually ^^^ ^^^ ^^^ 
made is a question of great obscurity, which is still oc- tors m borougtu 
casionally debated before committees of parliament. It 
appears to have been the common practice for a very few of the prin- 
cipal members of the corporation to make the election in the county- 
court, and their names, as actual electors, are generally returned 
upon the writ by the sheriff (5). But we cannot surely be warrant- 
ed by this to infer, that they acted in any other capacity than as 
deputies of the whol6 body, and indeed it is frequently expressed 

(I) 4 Pryone, p. 830. dected bargess absolately retaaed to go to parlla- 

^1 3 Pryone, p. 2ki. ment, and drove bla constttaeota to a fresb cbolce. 

(3) 5 R. II. rtat. II. c. 4. 3 Prynue, p. 277. 

- 14) Ladersjs Reports, rol. 1. p. 15. Sometimes an (5) 3 Prynoe, pt, 252. 
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that they chose such and such persons by the asisent of the com- 
munity (1) ; by which word* in an ancient corporate borough, it 
seems natural to understand the freemen participating in its general 
franchises, rather than the ruling body, which, in many instances at 
present, and always perhaps in the earliest age of corporations, de- 
rived its authority by delegation from the rest. The consent, how- 
ever, of the inferior freemen we may easily believe to have been 
merely nominal; and from being nominal, it would in many places 
come by degrees not to be required at all ; the corporation, specially 
so denominated, or municipal government, acquiring by t^gth c^ 
iisage an exclusive privilege in election of members of parliament, 
as they did in local administration. This, at least, appears to me a 
more probable hj'pothesisthan that of Dr. Brady, who limits the 
original right of electign in ail corporate boroughs to the aldermen 
or other capital burgesses (2). 

Members of the ^'^^ mcmbers of the house of commons, from this oc- 
iMose of com- cdsioual disuse of ancient boroughs, as well as from the 
"**°* creation of new ones, underwent some fluctuation dur- 

mg the period subject to our review. Two hundred citizens and 
burgesses sat in the parliament held by Edward L in his twenty-thiid 
year, the earliest epoch of acknowledged representation. But in 
the reigns of Edward III. , and his three successors, about ninety places 
on an average returned members, so that we may reckon this part 
of the commons at one hundred and eighty (3). These, if regular 
in their duties, might appear an over-balance lor the seventy-four 
knights who sat with them. But the dignity of ancient lineage, ter- 
ritorial wealth, and military character, in times when the feudal 
spirit was hardly extinct, and that of chivalry at its height, made 
these burghers vail their beads to the landed aristocracy. It is pretty 
manifest, that the knights, though doubtless with some support from 
the representatives of towns, sustained the chief brunt of battle against 
the crown. The rule and intention of our old constitution was, 
that each county, city, or boroagh should elect deputies out of ks 
own body, resident among themselves, and consequently acquainted 
with their necessities and grievances (4). It would be very intei^est- 
ing to discover at whft lime, and by what degrees, the practice of 
election swerved from this strictness. But 1 have not been able to 
trace many steps of the transition. The number of practising law- 
yers who sat in parliament, of which there are several complaints, 
seems to afford an inlerence that it liad begun in the reign of Ed- 

<1) 3 l>rynQe,p. 257.,deassen8Q totlas communl- de dlscretloribus et ad laborandum poteoUoribns, 

tatis prsedlcte degerunt R. W. so In several other etc. 3 Prynae, p. no. But ttils deUciency of ac- 

tiutances qaoted In 4 he ensuing pages. tnal knights soon became very common. In 19 E. IL 

(2) Brady on Boroughs, p. 132. etc. there were twenty-elghi members from shires, who 

(8) Willis, Notilla ?arllameutarta, vol. ill. p. 96. were not knights, and bat twenty-seven who vrere 

etc. 3 Prynne, p. 224. etc. such. The former had at this time only two sbll- 

(4) In 4 Edw. II. Ibe sheriff of Rutland made this lings or three shIUiogs a day for their wages, while 

return : Eligl feci lo pleno comltatu, loco duorum the real knights Had four shillings. 4 Prynne, p. 53. 

millturo, e6 qu6d milites non sunt tn hoc comltatu 74. But in t^e next reign, theh* wages were put on 

conuDorantes, duos homines de comltatu Rutland, a level. 
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wardni. Besides several petitions of the commoDS, that none but 
knights or reputable squires should be returned for shires, an or- 
dinance was made in the forty-sixth of his reigii th^t no lawyer prao 
tising in the krng*scouit, nor sheriff during his shrievalty, be returned 
knight for a county ; because these lawyers put forwaifl many peti- 
tions in the name of the commons, which only concerned thw 
clients (4). This probably was truly alledged, as wd may guess from 
the vastnumber of proposals for changing the course of legal pro- 
cess, which fill the rolls during this reign. It is not to be douUed, 
however, that many practising lawyer^ii were men of landed estate in 
their respective counties. 

An act in the first year of Henry V. directs that none be chosen 
knights, citizens, or burgesses, who are not resident within the place 
for which they are returned on the day of the date of the writ (2). 
This statute apparently indicates a point of time when the deviation 
from the line of law was frequent enough to attract notice, and yet 
not so established as to pass for an unavoidable irregularity. It pro- 
ceeded, however, from great and general causes, which new laws, 
in this instance, very fortunately, are utterly incompetent to with- 
stand. There cannot be a more apposite jM^oof of the ineffica^y of 
human institutions to struggle against the steady course of events, 
than this unlucky statute of Henry Y., which is almost a solitary in- 
stance in the law of England, wherein the principle of desuetude has 
been avowedly set up against an unrepealed enactment. I am not 
aware, at least, of any other, which not only the house of commons, 
but the court of king's bench has deemed Jtself at liberty to declare 
unfit to be observed (3). Even at the time when it was enacted, the 
law had probably, as such, very little effect. But still the plurality 
of the elections were made, according to ancient usage as well as 
statute, out of the constituent body. The contrary instances were 
exceptions to the rule ; but exceptions increasing continually, till they 
subverted the rule itself. Prynne has remarked, that we chiefly find 
€ornisk sirnanies among the representatives of Cornwall, and those 
of northern families among returns from the north. Nor do the 
members for shires and towns seem to have been mucti intei^changed ; 
the names of the former belonging to the most ancient families; while 
those of the latter have a more plebeiao cast (4). In thte reign of Ed- 
ward IV., and not befoi'e, a very few of the burgesses bear the addi- 
tion of esquire in the returns ; which became universal in the middle 
of the succeeding century (S). 

(4) Hot. Pari. vol. it. p. 310. of gentle blrtfa. Prynne's third Register, p. m. 

(2) i U.¥.c. 4. 01 WUll8,!SotitiaParilaiBent«n-fa. Pryimes fourth 

(3) See the case of Dutdfn nnlTersHy, in the first Bister, p. tm. A letter in l|Mit authentic and In- 
Toluine of Pecbwell's Reports of contested Elections, teresiing accession to our know ledge of ancient times, 
KoteD.p. 53. The statute Itself was repealed by 14 the Paston collection, shews • that eager canya* 
6. III. c. 58 was sometimes made by country gentlemen in Ed- 

(4) By 23 H. VI. c. 15. none hut gentlemen born^ ward IV.'s reign to represent b&roughs. ThW letter 
generosi k nativltate, are capable of slUing In parlta- throws light at thesame time on thecreatlon or re- 
ment as knights of counties ; an election wa« set >ival of boroughs. The writer tells Sir John Paston: 
aside 90 R. TI. because the person returned was not " if ye miss to be burgew of MaUea, and my lord 
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irregaiaritr of Ewu couiity eiectiODS seeoi in general, at least in the 
«*«"<»*• fourteenth centnry, to have been ill attended, and left 
10 the influence of a few powerful and active persons. A petitioner 
against an undue return in the i^th of Edward II. complains that, 
vvhereas he had been chosen knight for Devon, by Sir Willia6i Mar- 
tin, bishop of Exeter, with the consent of the county, yet the sheriff 
had returned another (4). In several indentures of a much later 
date, a few persons only seem to have been concerned in the elec- 
tion, though the assent of the community be expressed (2). These 
irregularities, which it would be exceedingly erroneous to convert, 
with Hume, idto lawful customs,^ fesulted from the abuses of the she- 
riffs power, which j when parliament sat only for a few weeks with 
influence of ^^ h^nds full of bustncss, were almost sure to escape 
the crown upon with impuuitv. Thcv wcrc sometimes also countenan- 
ced, or rather instigated by the crown, which, having 
recovered in Edward Il.'s reign the prerogative of naming the sheriffs, 
surrendered by an act of his father (5), filled that office with its crea- 
tures, and constantly disregarded the statute forbidding their conti- 
nuance beyond a year. Without searching for every passage that 
might illustrate the interference of the crown in elections, I will 
mention two or three leading instances. When Richard II. was me- 
ditating to overturn the famous commission of reform, he sent for 
some of the sheriffs, and required them to permit no knight or bur- 
gess to be elected to the next parliament, without the approbation of 
the king and his council. The sheriffs replied, that the commons 
would maintain their ancient privilege of electing their own repre- 
sentatives (4). The parliament of 1397, which attainted his enemies, 
and left the constitution at his mercy, was chosen, as we are told, 
by dint of intimidation and influence (S). Thus also that of Henry VI. 
held at Coventry in 1460, wherein the duke of York and his party 
were attainted, is said to have been unduly returned by the like 
means. This is rendered probable by a petition presented to it by 
the sheriffs, praying indemnity for all which they had done in rela- 
tion thereto contrary to law (6). An act passed according to their 
j)rayer, and in c6nfirmation of elections. A few years before, in 1455, 
a singular letter under the king'^s signet is addressed to the sheriffs, 
reciting that " we be enfourmed there is busy labour made in sondry 
wises by certaine persons for the chesyng of the said knights, . . . 
of which labour we marvaille greatly, insomuche as it is nothing to 

chamberlatn will, ye may be In unotber place ; tber« according to Lord Lyttleton, occurs after tbe con- 
be a dozen towns In England that cboose no burgess, quest. Sbrlevalties were commonly sold by tbe Nw- 
whlch ougbt to do It, ye may be set In for one of man kings. Hist, of Henry 11. toI. 11. p. 92t. 
those towns an* ye be ft-lended." This was In 1472. (4) Yita Bicardl 11. p. 85. 
vol. ii. p. 107. (S) Otterbourne, p. 191. Hesaysoftheknlgbtsre- 

(1) Glanvirs Reports of Elections, edit. 1774. In- turned on this occasion, that they were not elected 

troduction, p. xll. per communltatem, ut mos exiglt, sed per regiam 

(S9 Prynne's third Register, p^i7l. voluntatem. 

(3) 28 B. I. c. 8. 9. E. II. It Is said that tbe she- (6) Prynne's second Reg. p. 441. Rot. Pari. vol. ▼. 

riff was elected by the people of bis county In tbe p. 307. 
Anglo-Saxon period ; no instance of this howevw, 
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the honour of the labourers, but ayensi their worship ; it is also ayeiist 
the lawes of the iande/* with more to that effect ; and enjoining the 
sheriff to let elections be free and the peace kept (1). There was 
certainly no reason to wonder that a parliament, which was to shift 
the virtual sovereignty of the kingdom into the hands of on^ whose 
claims were^ known to extend much farther, should be the object of 
tolerably warm contests. Thus in the Paston letters, we find several 
proofs of the importance attached to pariiamentary elections by the 
highest nobility (2), 

The house of lords, as we left it in the reign of ^ ^,. ,. , 

_, __- . ' , _ , til Constltotlon of 

Henry 111., was entirely composed of such persons bold- tbe house or 
ing lands by barony as were summoned by particular ^^^^^ 
writ of parliament (3). Tenure and summons were both essential 
at this time in order to render any one a lord of parliament ; the 
first, by the ancient constitution of our feudal monarchy from the 
conquest; the second, by some regulation or usage of doubtful ori- 
gin, which was thoroughly established before the conclusion of 
Henry IlL's reign. This produced of course a very marked differ- 
ence between the greater, and the lesser or unparliamentary barons. 
The tenure of the latter, however, still subsisted, and though too 
inconsiderable to be members of the legislature, they paid relief as 
barons, they might be challenged on juries, and, as I presume, by 
parity of reasoning, were entitled to trial by their peerage. These 
lower barons, or^ more commonly, tenants by parcels of baronies (4), 
may be dimly traced to the latter years of Edward III. (5). But 
niany of them were successively summoned to parliament, and thus 
recovered the former lustre of their rank ; while the rest fell gra- 
dually into the station of commoners, as tenants by simple knight- 
service. . 

As tenure without summons did not entitle any one Baromai tenure 
to the privileges of a lord of parliament, so no spiri- requtredforiords 
tnal person at least ought to have been summoned *p*'"°^- 
without baronial tenure, 'the prior of St. James at Northampton, 
having been summoned in the twelfth (^ Edward II., was dis- 
til Rot. Pari. p. 43(K b7 his fellow barons was probably a role as old as 

(2) Vol. 1. p. 96. 98. ; vol. 11. p. 99. iGS.; vol. 11. tbe trial per pals of a commoner. In4E.nL, Sir 
p. 243. Simon Bereford having been accused before tbe lords 

(3) Upon, tbls dry and obscure subject of Inquiry, In parliament of aiding and advising Mortimer in 
tbe nature and constltUilun of tbe bouse of lords bis treasons, tbey declared wttb one voice, that be 
daring this period, I have been much Indebted to was not theirpeer, wherefore tbey were not bound 
tbe first part of Prynue s Rejiister, and to West's In- to Judge him as a peer of tbe land ; but inasmuch as 
qulry Into the manner of creating peers ; which, It was notorious that he had been concerned In 
though written with a party motive, to serve the ml- usurpation of royal powers and murder of tbe liege 
ntotry of 1719 In tbe peerage bill, deserves, for tbe lord, i as tbey styled Edward II. ) tbe lords, as Judges 
perspicuity of tbe method and style, to be reckoned of parliament, by assent of tbe king In parliament, 
among tbe best of our constitutional dissertations. awarded and adjudged him to be hanged. A like sen- 

(4) Baronies were often divided by descent among tence with a like protestation was passed on Mautra- 
iemales Into many parts, each retaining Its charac- vers and Gournay. There is. a very remarkable 
ter as a fractional member of a barony. The tenants anomaly In the case of Lord Berkley, , who, though 
in sucti case were said to bold of tbe king by tbe undoubtedly a baron, bis ancestors having been sum- 
third, fourth, or twentieth part of a barony, and did moned from the earliest date of writs, put btmself 
service or paid relief in such proportion. on his trial la parliament, by twelve Imlgbts of tb^ 

(5) Madox, Baronia Angilca, p. 42. and 58. West*8 county of Glocester. Rot. Pari. vol. 11. p. 53. Rymer^ 
Inquiry, p. 28. 33. That a baron could only be tried t,lv. p.784. 
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charged lipon bis petition, because be held nothing of the king by 
barony, but only in frankalmoign. The prior of Bridlington, after 
frequent summonses, was finally left out, with an entry made in the 
roll, that he held nothing of the king. The abbot of Leicester had 
been called to fifty parliaments: yet, in the 25th of £<lward III., he 
obtained a charter of perpetual exemption, reciting that he held no 
lands or tenements o^ the crown by barony or any such service as 
bound him to attend parliaments or councils (1). But great irre- 
gularities prevailed in the rolls of chancery, from which the writs to 
spiritual and temporal peers were taken ; arising in part, perhaps, 
from negligence, in part from wilful perversion ; so that maey ab- 
bots and priors, who like these had no baronial tenure, were sum- 
moned at times and subsequently omitted, of whose actual exemp- 
tion we have no record. Out of one hundred and twenty-two abbots, 
and forty-one priors, who at some time or olh^r sat in parliasnent, 
but twenty-five of the former, anti two of the latter were constantly 
summoned : the names of forty occur only once, and those of thirty- 
six others not more than five times (2). Their want of baronial 
tenure, in all probability, prevented the repetition of writs which 
accident or occasion had caused to issue (3), 
Barons called by The ancicut tcmpordl peers are supposed to have 
'^*- been intermingled with persons who held nothing of 
the crown by barony, but attended in parliament solely by virtue of 
the king's prerogative exercised in the writ of summons (4). These 
have been called barons by writ ; and it seems to be denied by no 
one, that, at least under the three first Edwards, there were some 
of this description in parliament. But after all the labours of Dug- 
dale and others in tracing the genealogies of our andent aristocracy, 
it is a problem of much difficulty to distinguish these from the ter- 
ritorial barons. As the latter honours descended to fe.male heirs, 
they passed into new families and new names, so that we can hardly 
decide of one summoned for the first time to parliament, that he did 
not inherit the possession of a feudal barony. Husbands of baro- 
nial heiresses were almost invariably summoned in their wives' right, 
though frequently by their own names. They even sat after the 
death of their wives, as tenamts by the courtesy (5). Again, as lands, 
though not the subject of frequent transfer, were, especially before 

H) Prynne, p. 442. etc West's loqolry. « ing a tenant by barony, to tabe tils seat. But though 
(^ Prynne, p. 141. several spiritual persons appear to have been dls^ 
{3) It Is worthy of observation, that the spiritual charged from attendancteon account of their holding 
peers summoned to parliament vrere In general nothing by barony, as has been justly observed, yet 
eooslderably more numerous than the temporal, there is, I believe, no instance of any layman's 
Prynne, p. 114. This appears, among other causes, making such an application. The terms of the an« 
to have saved the church /rom that sweeping refor- clent writ of sumitaons, however. In fide et homa§i» 
matloo of its wealth, and perhaps of Its doctrin^, quibus nobis tenemlnl, afibrd a presumption that a 
which the commons were thoroughly Inclined to feudal tenure was, bi construction of law, tbe basis 
mabe under Richard IL and Henry IV. Thus the ofevery lord's attendance la parliament. This form 
reduction of the spiritual lords by the dissolution of was not finally changed to the present, in fide et U- 
monasterles was Indispensably required to bring tbe gentit, till the 46th of Edw. III. Prynne's Ist Regis- 
ecclesiastical order Into due subjection to the state, ter, p. a06. 

H) Perhaps it can hardly be said that the hingj (5) Collin's Proceedings on Claims of Baronies, 

prerogative compelled the party summoned, not be- p. 24. and 73. 
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the Statute de donis, not inaliedable, we. cannot positively assume, 
that all the right heirs of original barons had preserved those estates 
upon wliich their barony had depended (i). [f we judge, however, 
by the lists of those summoned, according to the best means in our 
power, it will appear that the regular barons by tenure were att 
atong very far more numerous th^n those called by writ : and that 
from the end of Edward 111/s reign, no spiritual persons, and few 
if any laymen, except peers creaied by patent, were summoned to 
parliament, who did not hold territorial baronies (2). 

With respect to those wlio were indebted for their seals among 
the lords to the king's writ, there are two malei'ial questions ; whe- 
ther they acquired an hereditary nobility by virtue of the writ; and 
if this be determined against them, whether they had a decisive, or 
merely a deliberative voice in the house. Now, for the first ques- 
tion, it seems that, if the writ of summons conferred an estate of 
ioheritance, it nuist have done so either by virtue of its termis, or by 
established construction and precedent. But the writ contains no 
words by which such an estate can in law be limited; it summons the 
person addressed to attend in parliament in order to give his advice 
on the public business, but by no means implies that this advice will 
be required of his heirs, or even of himself on any other occasion. 
The strongest expression is •* vobiscum el cceteris prselatis, magnati- 
bus, et proceribus," which appears to place the party on a sort of 
level with the peers. But the words magnates and proceres are 
used very largely iu ancient language, and, down to the lime of 
Edward III., comprehend the king's ordinary council, as well as his 
barons. Nor can these, at any rate, be construed to pass ah inheri- 
tance, which, in the grant of a private person, much more of the 
king, would require express words X)f limitation. In a single in- 
stance, the writ of summons to Sir Henry de Bromflete (27 H. VI.), 
we find these remarkable words : Volumus enim vos et haeredes 
vestros masculos de corpore vestfo legitime exeunies barones d« 
Vescy exislere. But this Sir Henry de Bromflete was the lineal heir 
of the ancient barony de Vesci (3). , And if it were true that the writ 

' 0) I'rynne speaks of** the aliejiatlon ofbaroniesby under aacient tenure or a royal patent, is Vested In 

raid, gift, or marriage, after which the bow purcha- the poteessor by act of law, whereof the ordinal 

sers were sunnnooed instead," as if it freguentiy courts of justice may Incidentally take cognizance, 
happened, tst Register, p. 239. And several instances 'See the case of R. t. Knowles, Sallteld's Reports, 

are mentioned in the Bergarenny case, (Collinses p. 509., the principles of which will never be contro- 

Proceedings, p. 113.1 where land-baronies having verted by any one acquainted with the original con> 

beeii entailed by the owners on their heirs male, the stitution of this country. 

heh-8 general have been excluded from Inheriting the (2) Prynue'sist Register, p. 237. This must be un- 
dignity. derstood to mean that no now families were sura- 
It Is well hDowD, notwithstanding these ancient - moned ; for the descendants of some who are not 
precedents, that the modern doctrine does not admit supposed to have held iand^baronles may constantly 
any right In the purchaser of a territorial peerage, be found In later lists. 

sucb as Arundel, to a writ of summons, or conse- (3) West's Inquiry. Prynne, who takes rather 

qoently to any privilege as a lord of parliament. But lower ground than West, and was not aware of Sir 

It might be a speculative question, whether such a Henry de Bromflete's descent, admits that a writ of 

purchaser could not ttecohie a real though uqparlla- summons tc any one, naming him baron, or doml- 

mentary baron, and untitled assuch to a trial by the nns, as Baront de Greystobe, Domino de Furnival, 

ftoen. For thougli the king, assisted. If he please, did give an Inheritable peerage ; not so a writ gene- 

by the advice of the boose of lords. Is finally and ex- rally wwded, naming the party knight or esquire, 

clostvely to decide upon claims to parliamentary prt- unless he held by barony, 
viiegcs, yet the dignity of peerage, whether derived 
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of summons conveyed a barony of itself, there seems no occasion to 
have introduced these extraordinary words of creation or revival. 
Indeed there is less necessity to urge these arguments from the na- 
ture of ihe writ, because the modem doctrine, which is entirely 
opposite to what has here been suggested, asserts that no one is 
ennobled by the mere summons, unless lie has rendered it operative 
by taking his seat in parliament ; distinguishing it in this from a pa- 
tent of peerage, which requires no act of the party for its comple- 
tion (i). Bui this distinction could be supported by nothing except 
long usage. If however we recur to the practice of former times, 
we shall find that no less than ninety-eight laymen were summoned 
once only to parliament, none of their names occurring afterwards ; 
and fifty others two, three, or four times. Some were constantly 
summoned during their lives, none of whose posterity ever attained 
that , honour (2). The course of proceeding therefore, previous to 
the accession of Henry YII., by no means warrants the doctrine 
which was held in the latter end of Elizabeth's reign (3), and has 
since been too fully established by repeated precedents to be shaken 
by any reasoning. The foregoing observations relate to the more 
ancient history of our constitution^ and to the plain matter of fact as 
to those times, without considering what political cause there might 
be to prevent the crown from introducing occasional counsellors into 
the house of lords. 

Bannerets sum- ^^ *^ manifcst by mftny passages in these records that 
moned to the banuercts wcrc frequently summoned to the upper 
house of lords. ^Qug^ ^f parliament, constituting a distinct class inferior 
to barons, though generally named together, and ultimately con- 
founded with them (4). Barons are distinguished by the appellation 
of Sire, bannerets have only that of Monsieur, as le Sire de Berkeley, 
leSire de Fitzwalter, Monsieur Richard Scrop, Monsieur Richard 
Stafford. In the 7th of Richard II., Thomas Camoys having been 
elected knight of the shire for Surrey, the king addresses a writ lo 
the sheriff, directing him to proceed to a new election, cum hujus- 
modi banneretti ante hsec tempora in milites comitatiis ratione ali- 
ciijus parliamenti eligi mihime consueverunt. Camoys was summon- 
ed by writ to the same parliament. It has been inferred from hence 
by Selden, that he was a baron, and that the word banneret is merely 
synonymous (5). But this is contradicted by too many passages. 

(1) Lord AbergaveiMir's ^case, 12 Coke's Beporttf ; posUioo Is stated bf Selden upon better groonds. 
and CoUlns's Proceedings on dalms-of baronies bf (4) &ot. Pari. rol. II. p. 447. 309. ; toI. iU. p. 100. 
writ, p. 6t . 386. 424. ; vol. iv. p. 374. ftyiner, t. vll. p. t6l. 

(2) Prynne's Ist Begister, p. 232. Elsynge, wbo (5) Seiden's Worbs, voL iii. p. 764. Selden's opi- 
strenuously contends against the writ of sunamons nion that bannerets In the lords' bouse were tbesame' 
conferring an hereditary nobility, is of opinion that as barons may seem to call on me for some contrary 
the party summoned was never omitted in sul»se- authorities, in order to support my own assertion, 
quent parliaments, and consequently was a peer for l>e8ldes the passages above «iiu>ted firom the rolls, of 
life. p. 43. But more regard is due to Prynne's later which he would naturally be supposed a more corn- 
inquiries, petent Judge. 1 refer therefore' to spelman's 6ios- 

^ Case of Wllloughby, CoUbis, p. 8. : of Dacros, sary, p. 74. ; Whltelocke on Parliamentary Writ, 
p. 4i . : of Abergavenny, p. 1 19. But see the case of vol. i. p. 313.; and Elsynge's Method of hoWiog P^r- 
4rey de Bnthyn,^ p. 222. and 230. ,wbere the contrary liaments, p. 65. . 
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Bannerets had so for been considered as commoners some years be- 
fore, that they could not be challenged on juries (i). But they seem 
to have been more highly estimated at the date of this writ. 

The distinction however between barons and bannerets died away 
by degrees. In the 2d of Henry VI. (2), Scrop of Bolton is called 
le Sire de Scrop ; a proof that he was then reckoned among the ba- 
rons. '*The banneretsdonotoften appear afterwards by that appel- 
lation as members of the upper house. Bannerets, or^ as they are 
called, banrents, are enumerated among the orders of Scottish nobi- 
lity in the year 142S, when the statute dir^ecting the common lairds 
or tenants in capite to send representatives was enacted ; and a mo- 
derate historian justly calls them an intermediate order between the 
peers and lairds (3) <( Perhaps a consideration of these facts, which 
have frequently b^n overlooked, may tend in some measure to ex- 
plain the occasional discontinuance, or sometimes the entire cessation, 
of writs, of summon^ to an individual or his descendants; since we 
may eonceive that bannerets, being of a dignity much inferior to that 
of barons, bad no such inheritable nobility in their blood as render- 
ed their parliamentary privileges a matter of right. But whelher 
all those who, without any baronial tenure received their writs of 
summons to parliament belonged to the order of bannerets, I cannot 
pretei^d to affirm : though some passages in the rolls nnght rather 
lead to such a supposition. 

The second question relates to the right of suffrage possessed by 
these temporary members of the upper house. It might seem plau- 
sible certainly to conceive, that the real and ancient arisiocr-acy would 
not permit their powers to be impaired by numbering the votes 
of such as the king might please to send ahiong them, however they 
might ^ow them to assist in their debates. But I am much notore 
inclined to suppose that they were in all respects on an equality with 
other peers during their actual attendance in parliament. For, i. 
They are summoned by the same writ as the rest, ahd their names 
are confused anqong them in the lists ;. whereas the judges and oi^i- 
nary counsellors are called by a separate writ, vobiscum et cseteris 
de concilip nostro, and their names are entered after those of the 
peers (4). . 2. Some, who do not appear to have held land-baronies, 
were constantly summoned from father to son, and thus became here- 
ditary lords of parliament,, through a sort of prescriptive right, which 
probably was the foundation of extending the same privilege after- 
wards to the descendants of all who had once been summoned. There 
is no evidence that the fan^ily of Serope, for example, which was 



(I) Puis on tnt chaleng^pnrce qHttt ftit a bannlere, barons by writ as mere assistants without suffrage, 

et non allocatur, car s'll soit a banolere, et ne tient cites the writ to them rather disingenuously, as IMt 

pas par baronle, If- sera en Tasslse. Tear-book 22 ran Toblscumet cum prselotls, magnatlbus ac prore- 

Edvr. III. fol. t8. a. apod West's Inquiry, p. 22. rlbus, omitting the Important word cteterls. p. 3S. 

(^ Bet. Parl.Tol. !▼. p.204. Prymie however, from whom West has borrowed a 

(3) Plnkertofi's Hist, of Scotland, toI. 1. p. 357. and great part of his arguments, does not seem to go the 
365. length of denying the right of suffrage to persons so 

(4) West, whoae business It was to repi^esent the snaunoned. 1st Rc^ster, p. 237. 

II. 10 
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emineBt under Edward HI. and subsequent kings, and gave rise to 
two branches, the lords of Bolton and Masbam, inherited any terri- 
torial honour (1). 3. It is very difficult to obtain any direct proof as 
to the right of voting, because the rolls of parliament do not take 
notice of any debates; but there happens to exist one remarkable 
passage, ia which the suffrages of the brds are individually st)eGified. 
In the first parliament of Henry IV., they were requested by (be earl 
of Northumberland, to declare what should be dcme with the late 
king Ridiard. The lords then present agreed that he ^ouki be de- 
tained in safe custody; and on account of the importance of this 
matter, it seems to have been thought necessary to enter their nanoes 
upon the roll in these vrords : The names of the lords concurring 
in ih^r answer to the said question here follow; to -wit, the ardi- 
bishop of Canterbury, and fourteen other bishops; seven abbots; the 
prince of Wales, the duke of York, and six earls; nineteen barons, 
styled thus; le Sire de Rbos, or le Sire de Grey de Ruthyn. Thus 
far the entry has nothing singular; but then follow these nine names: 
Monsieur Henry Percy, Monsieur Richard Scrop, le Sire Fitz-hugb, 
le Sire de Bergeveny, le Sire de Lomley, le Baron de Greystock, le 
Baron de Hilton, Monsieur Thomas Erpyngham, Ghamberlayn, Mon- 
sieur Mayhewe (journay. Of these nine, five were undoubtedly 
barons, from whatever cause misplaced in order. Scrop was sum- 
moned by writ; but his title of Monsieur, by which he is invariably 
denominated, would of itself create a strong suspicion that he was no 
baron, and in another place, we find him reckoned among the ban- 
nerets. The other three do not appear to have been summoned, 
their writs probably being lost. One of them, Sir Thomas Erpyng- 
ham, a statesman weU known in the history of those times, is said to 
have beai a banneret (2) ; certainly he was not a baron. It is not 
unlikely that the two others, Henry Percy (Hotspur) and Goumay, 
an officer of the household, were also bannerets ; they eanpot at least 
ba supposed to be barons, neither were they ever sumnaoned to any 
subsequent parliament. Yet in the only record we possess of votes 
actually given in the house of lords, they appear to have been ree^ 
koned among the rest (3), 
The next method of conferring an honour of peerage was by crea- 



|l^ Tbe80dfltoended from two persons, each named rons, asappearvbf ibDlrpaylnga reHefofonlysfxIr 

QeottrvY I« Scrope, cblef, justices of K. Q. aod C. P. marks for three knlgbtt^ flees. JHiffdale's Boroaage,' 

at the beginning of Ed«?ard II I. 's reign. The name p. 654, 

of (me of them Is once foQod among the barons, but The want of oonslstencj In old records throws 
I presume this to hare been an accident, or mistake much additional dlfOcuJly over this Intricate sabjed. 
In the roll ; as be la frequently mentioned afterwards Thus Scrope oT Masham, though certainly a baron, 
amongtbejudges. Scrope, chief Justice of K. B,, was and tried next year by the peers. Is called CheTaller 
made a banneret In 14 E. III. He was the father of In an Instrument of 1 H. V, Rymer, t. ix. p. xlil. 
Henry Scropoof Masham, a considerable person In So In the Indictment against sir John OMcasiie, bcis 
Edward HI. and Richard ll.'s goTernment, whose constantly styled knight, though be bad been sum- 
grandson l4)rd Senve of Ifasbam was beheaded for moned several times as Lord Cobham, In right of his 
a conspiracy against Henry Y. There was a family wife, who inherited that barony. Rot. Part to1.1v. 
of Scrupeas old as the reign of Henry II. ; but It is p. 107. • ^ 
not dear,' notwithstanding Dngdale's assertion, that (2) Bloomfleld's Htsl. of Norfolk, vol. ill. p. M5. 
the Scropes descended from them, or at least that (folio. edit. | 
they held the same lands : nor were the Scrnpes ba- • ^ Rot Pari. vol. 111. p. 437. 
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^n in parliament. This was adopiefl by Edward HI. creauonorpem 
in several instances, though always, I believe, for ibe ^^ '^°^- 
bigber titles of duke or earl. It is laid down by lawyers, that what- 
ever the king is si^id, in an ancient record, to have done in full par- 
liament, must be taken to have proceeded from the whole legislature. 
As a quesUon of fact, indeed, it might be doubted whether, in many 
proceedings where this expression is used, and espeotaHy iu the 
creation of peers, the assent of the commons was specifically and de^ 
liberately given. It seems hardly consonant to the etrcurostsmces of 
their order under Edward Itl. to suppose their sanction necessary, 
in what seemed so little to concern their interest. Yet there is aft 
instance, in the fortieth year of that prince, where the lords indivi- 
dually, and the common.*!^ with one voice, are dedared to have con- 
sent^ at the king's request, that the lord de Couey, who had mar^ 
ried his daughter,, and was alr^dy possessed of estate in EnglaxKl, 
might be raised to the dignity of an ^rl, whenever the king should 
determine what earldom he would confer uppn him (i). Unc^r 
Richard II., the marquisate of Dublin is granted to Yere by full con- 
sent of all the estates. But this iitstrument, besides the unusnal 
name of digiiity, contained an extensive jurisdicticm and aothority 
over Ireland (2). In the same reign L^cs^ster was made duke of 
Gnienne, and the duke of York's son created earl of Ruti^nd, to 
bokl during his father's life. Theconsent of the lords dnd commons 
is expressed in their patents, and they are entered upon the roll of 
parliament (3). Henry Y. created his brothers dukes of Bedford 
and Glocester, by request of the lords and commons (4). But the 
patent of Sir Jtohn Cornwall, in the iOlh of Henry YI., dedares him 
to be made Lord Fanhope, **by consent of the lords, in the preseac>e 
of the three estates of parliament ; " as if it were desig^ied to shew that 
the commons had not a legislative voice in the a*eation of peers (5). 

The mention I have made of creating peers by act of 
parliament has partly anticipated the modera form of ^^ y patent. 
letters patent, with which the other was nearly allied. . The first in- 
stance of a barony conferred by patent was in the tenth year of 
Richard II., when Sir John Holt, a judge of the Common* Pleas, was 
created Lord Beauchamp of Kidderminster. Holt's patent, however, 
passed while Richard was endeavouring io act in an arbitrary man-, 
per; and in fact he never sat ia parliament, haying been attauuted in 
that of the next year, by the namq of Sir John liolt. In k number 
of subsequent patents down to the reign of Henry YH., the assent 
of parliament is expressed^ though it frequently happens^ that no 
mention of it oocqrs in the parliamentary roll. ; And in ^ome in- 
stances,' the roll speaks to the consent of parliament, where the pa- 
tent itself is sileot (6). 

(I) Toi. n. p. am. ^id.p.4oi. 

(2) Vol. 111. p. m . m- WesTf Inquiry, p. 65. Tbto writer does n6t tl- 

(3) Id. p. 263, 364. low that the ktog pefse«ed the pr«roga(lre of creat- 
\k) Vol. !▼. p. 17. lag aew peers wlttN|iit eooaent of parliaaMiit. But 
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Clergy sam- ^^ ^ ^^^"^ pcfhaps scarccly known by many persons 
mooed to attend not unversed in the constitution of their country, that, 
parliament. fcesides thc bishops and baronial abbots, the inferior 
clergy were regularly summoned at every pariiament. In the writ 
' of summons to a bishop, he is still directed to cause the dean of his 
cathedral chnrch, the archdeacon of his diocese, with one proctor 
from the chapter of the former, and two from the body of his clergy, 
to.attend with him at the place of meeting. This might by an in- 
observant reader be confoiuided with the summonis to the convoca* 
tion, which is composed of the same constituent parts, and by mo- 
dern usage is made to assemble on the same day. But it may easily 
be distinguished by this difference, that the convocation is provin- 
cial, and summoned by the metropolitans of Canterbury and York ; 
whei*eas the clause commonly denominated prsemunientes, (from its 
first woihI,) in the writ to each bishop, proceeds from the crown» 
and enjoins the attendance of the clergy at the national Council of 
psuriiament(i). 

The first unequivocal instance of representatives appearing for the 
lower clergy is in the year 425S, when they are expressly named by 
the author of the Annals of Burton (2). They preceded, therefore, 
by a few years, the house of commons ; but the introduction of each 
was founded upon the same principle. The king required the clerg y *s 
money, but dared not take it without their consent (3). In the double 
parliament, if m> We may call it, summ6ned in the eleventh of Ed- 
ward I. to meet at Northampton and York, and divided according to 
the two ecclesiastical provinces, the procloi's of chapters for each pro- 
vince, bat not those of the diocesan clergy, were summoned through 
a roysd writ addi'essed to the archbishops. Upon account of the ab- 
sence of any deputies from the lower clergy, t^ese assemblies refused 
to grapt a subsidy. The proctors of bot,h descriptions appear to have 
been sumnioned by the prsemunientes clause in the ^Sd^ 23d, 24th, 
28th, and 35th years of the same king ; but in some other parliaments 
of his reign the preemonientes clause is omitted (4). The same irre- 
gularity continued under his successor; and the constant usage of 
inserting tfos clause in the bishop's writ i$ dated from the twenty- 
eighth of Edward III. (3). 

It is highly probable, that Edward I., whose legislative mind was 
engaged in modelling the constitution on a comprehensive scheme, 
designed to render the clergy an effective branch of parliament, 

Prf nne, ( Ist Eegister, p. 225. ) wbo geiiei;ally adopts p. 345. Atterbary ( Rights of Convocations, p. 295. 

the same theory of peerage as West, strongly oBserU 3t5. ) endeaTours to shew that the clergy had been 

the contrary; and the party views of the iatter's represented in parliament from the conquest, as well 

treatise, which I mentioned above, should bp Icept as biefore It. lilany of the passages he quoted are very 

In sight. It was his object to prove, that the peind- Inconcloslve ; bat possibly there may be sonoie weight 

ing bill to limit theittembers of the peerage was con- in onefrom Matthew Paris, ad ann. 1247, and two or 

formable to the original MnstUullon. three writs of the relgorof Henry HI. 

(1) Body's History of Convocations, p. 12. Disser- (3) Hody . p. 38 1 . Atterbury's Rights of Convoca- 
tatlo de antiquA et mpderni Synodl Angllcani con- tions, p. S2l. 

stltntloD^, prefixed to WHklns's Concilia, t. i. (4), Hody, p. 386^ Atlerbnry, p. 292. 

(2) 2€«le, Scrtptores Rmr. Anglic. 1. 11. p. 355. Hody, ' (5) Hody, p. 391 . 
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however, their continual resistance may have defeated the accom- 
pMshraent of this intention (1). We find an entry upon the roH of his 
parliament at Carlisle, containing, a list of all the proctors deputed to 
it by the several dioceses of the kingdom. This may be reckoned a 
clear proof of their parliamentary attendance during his reign under 
the prsemunientes claluse; since the province of Canterbury cod|d 
not have been present in convocation at a dity beyond its limits (2). 
And indeed if we were to found our judgnient merely on the lan- 
guage used in these writs^ it woul^ be hard to resist a very strange 
paradox, that the clergy were not only one of the three estates of 
the realm, l^ut as essential a member of th.e liBgislature by their re- 
presentatives as the commons (3). They are sumpioned in the ear- 
liest year exLtapt, (25 £. T.) ad tractandum, ordinandum et faciendum 
nobiscum, et cum caeteris prselatis, proceribus, ac aliis incolis regni 
' nostri ; in that of the next year> ad ordinandum de quantitate et m(Klo 
subsidii ; in that of the twenty-eighth, ad faciendum et^K)nsentiendum 
his, quse tunc de.communi oonsilio ordinari contigerit. In later 
times, it ran sonaetimesi ad faciendum et consentiendum," sonietimes 
otily ad consentieQdum; which, from the fifth of Richard II., has 
been the term invariably adopted^ (4). Now, as it is usual to infer 
from the same words when introduced into the writs for election of 
the commons, that they possessed an circling power implied in the 
words ad fiaciendum, or at least to deduce the necessity of their as- 
sent from the words ^d consentiendum, it should seem to follow> that 
the clergy were invested, as a branch of the pai4iament, with rights 
no less extensive* Jljs to be considered, how we can reconcile these 
apparent attributes of political power with the unquestionable facts, 
that aUnost all laws, even while they continued to attend, were passed 
without their conciirretice, and that, after some time, they ceased al- 
together to comply with the writ (5). 

Th^ solution of this difficulty can only be found in that estrange- 
ment from the common law and th^ temporal courts, which the clergy 
throughout Europe were disposed to affect. In this country, their 
ambition defeated its own ends ; and while they endeavoured by pri- 
vileges and immunities to separate themselves from the people, they 
did not perceive that the line of demarcation thus Strongly traced 
would cut them off from the synipdtby of common interests. Every 
thing which they could call of ecdesiastioal cognizance was drawn 

(1) Gilbert's Hist, of Exchequer, p. 47. sages. But It issald, that the clergy nere actually so 

12) Rot. Pari. Tol. 1. p. (89. Atterbury, p. 73S^. united with the commons in the Irish parliament 

(3) The lowerhouse of coavocallaii, In 1547, terr)- till the reformation* filbert's Hist of the Exch«- 

fled at the progress of teformatlon, petltiimed, that quer, p. 57. 

" according to the tenour of the king's writ, and the H] Body, p. 392. 

ancient customs of the realm, they might hafe room (5) The prsemunientes clause In a bishop's writ oT 

and, place, and be associated with the commons In sunifhoDs was so-far regarded down t<^ the Beforma- 

ib« netlier bouse of this present parliament, as tton, that pvoctors were elected, and their names 

members of tbe-commonwealth and the king's tnost returned upon the writ ; though the clergy never at- 

humhle subjects." Burnet's Hist, of Beformatlon, tended from the beginning of the fifteenth century, 

vol. U. ippendix. No. 17. This assertion that the and gave their money only In convocallon. Since 

clergy had ever been associated as one body with the the Reformation, the daose has been preserved for 

commons Is not borne out by any thing that appears form merely In the writ. Wilktns, Dlssertttio, ^bi 

on our records, and Is contindlcted by many pas- sitpril. 
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into their own owuts ; while the admiflistratioB of whitt tbey con- 
leinned as a barbarous system, the temporal law of the land, fell 
into the bands of lay judges. Bat these were men not less subtle, 
not less ambitiooS) not less attached to their profession than them- 
selves ; and widding, as they did in the courts of Westminster, the 
delegated sceptre of judicial sovereignty, they soon began to omi- 
troul the spiritual jurisdiction, and to establish the inherent supre- 
macy of the common law. From this time an inveterate animosity 
subsided between the two courts, the vestiges of which have only 
been efifaced by the liberal wisdom of modern ages. The general 
love of the common law, however, with the great weight of its pro- 
fessors in the king's council and in parliament, kept the clergy in 
surprising subjection. None of our kii^ after Heni^ Ifl. were bi- 
gots ; and the constant tone of the commons serves to shew, that die 
English nation was thoroughly averse to ecclesiastical inflaence,. 
whether of their own church or the see of Rome. 

It was natural therefore to withstand the interference of the clergy 
summoned to parliament in legislation, as ihucb as that of the spi- 
ritual court in temporal jurisdiction. With the ordinary subjects » 
indeed, of l^slation they had litde concern. The oppressions of 
the king's purveyors, or escheators, or officers of the forests, the 
abuses or defects of the common law, the regutatk)ns necessaryfor 
trading towns and sea-ports, were matters that touched them not,, 
and to which their" consent was never required. And, as tbey well 
knew there was no design in summoning their attendance but to 
obtain money, it was vrith great reluctance that they obeyed the royal 
wi4t, wbidi was generally obliged to be enforced by an archiepisa^)^! 
maodaie (1). Thus, instead of an assembly of deputies from an estate 
of the realm, tbey became ^ synod or convocation. And it seems 
probable that in most, if not all, instanced vdiere the clergy are said 
in the roll of parliament to have presented their petitions, or are 
otheiwise mentioned as a deliberative body, we should suppose the 
convocation alone of the province of Canterbury to be intended (2). 
For that of York seems to have been always considered as inferior, 
smd even ancillary to the greater province, voting subsidies, and 
even assenting to canons, widiont deliberation, in compliance with 
the example of Canterbury (5) ; the convocation of which province 
consequently assumed the importance of a national council. But in 
either point of view, the proceedings of this ecclesiastical assembly, 
collateral in a certain sense to parliament, yet very intimately con- 
nected with it, whether sitting by virtue of the prsemuntentes clause 

HI Hody, p. 396.403.«tc. Iiil814,tlieol«rgrpro- nems to tblnk tbat the clergy of both prortoces ne- 

test eren against the recital of the klog's wrtt to LUe ver acttiaUy met In a national coaDdl or haase of 

archblsbop, directing him to rammon the oicrgy of perliamenl, nnder the prsBiniinienies wrK, aflor Ihe 

bitf province, In his letters dundatorr* declaring that reign of Edward II., though the pnOtm were Aly 

the EbgUsh clergy had not been accoetOBWdt nor returned. Bnl Body does not go quite m for, and 

ought by Fight, 4a be ooBfohed by tte king's aotbo- Atterbury had a partleulw mMif e (o enbanoe the 

rlly. Atterbiry, p. SM. Influence of the eoovoedtloh for Gaolerbory. 

(2| Body, p. 425. Atterbury, p. 43. 28S. The latter (3) AUerbury, p. 4(1^ 
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or Otherwise, deserve some notice m a consthutional bi^Cry. 

In thd sixth year of Edward III., the proctors of the clergy are 
specially mefitioned, as present at the speech pronounced by the king's 
cofflmissioner, and retired, along with the prelates, to consult to- 
getk&r upon the business submitted to their deliberation. They 
proposed accordisgly a sentence of excommunication against distur- 
ba*s of the peace^ which was assented to by the lords and commons. 
The dergy are said after waixis to have had leave, as weH as the 
knights, citizens and burges^ses, to return to their homes; the pre^ 
lates and peers continuing with the king (1). This appearance of 
the clergy jn full parliament is not perhaps so decisively proved by 
any later record. But In the eighteenth of the same ragn several 
petitfons of the clergy are grsmted by the king and his council, en- 
tered on the roll of parliament, and; even the statute roll, and in some 
respect* are still part of our law (2). To these it seems highly pro- 
bable that the commons gave no assent ; and they may be reckoned 
among the other infringements of their legislative rights. It is re- 
markaMe that in the same parliament the commons, as if apprehensive 
of what was in preparation, besought the king that no petition of die 
clergy might'be granted, till he and his council should have considered 
whether itwould turn to the prejudice of the lords or commons (5). 

A series of petitions from the clergy, in the twenty-fifth of*Ed- 
ward IIL, had not probably any real assent of the commons, though 
it is once mentioned in the enacting Words, when they were drawn 
into a statute (4). Indeed the petitions correspond so little with the 
general sentiment of hostility towards ecclesiastical privileges mani- 
fe^ed by the lowet house of parliament, that they v^ould not easily 
have obtained its acquieiscence. The convocation of the province of 
Canterbury presented several petitions in the fiftieth year of the 
same king, to which they received an assenting answer; but they 
are not found in the statute-book. This however produced the 
following remonstrance from the commons at the next paHiament : 
*' Also the said commons beseech their lord the king, that no statute 
nor ordinance be made at the petition of the clergy, unless by assent 
of your con^imons; and that your commons be niot bound by any 
constitutions which they make for their own profit without the com- 
mons' assent. For they will not be bound by any^f your statute^ 
or ordinances made without their assent (5)/' The king^evaded a 
direct answer to this petition. But the province of Canterbury did 
not the less present their own grievances to the king in that parlia- 
ment, and two among the statutes of the year seem to be founded 
upon no othei^ authority (6). 

(1) Rot. Pari. vol. it. p. 64. 65. . (S) Ibid. 

(2) 18 E. lU. ^t. 3. Rot. part. vol. 11. p. 151^ This (4) 2l» E. III. Stat. 3. 

Is ibe parlfament In whicb it is rwj doubtftal who- (S| P. 368. TtM word tkey Is ambtgnow ; Wblta- 

^ber anj deputies from cities and boroagbs bad a locfce (oii. parliametitary l¥rft, vol. ii. p. 846.) la- 

plaee. Tbe pretended stafutes were tberefore every twprets it of tbe coanDcms : I stroD&F rather suppose 

way noli ; being falsely taputed to an inoomplele It to mean tbe devgy. 

parliament. ^ <6) » E III. e. 4. and 5. 
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In the first session of Richard 11. , the prelates said clergy of both 
provinces are said to have presented their schedule of petitions which 
appear upon the roU, and three of which are the foundation of sta- 
tutes unassented to in all probability by the commons {1). If the 
clergy of both provinces were actually present, as is here asserted, 
it must of course have been as a house of parliament, and not of con- 
vocation. It rather seems, sq far as we can trust to the phraseology 
of records, that the clergy sat also in a national assembly under the 
king's writ in the second year of the same king (2). Upon other oc- 
casions during the same reign, where the representatives of the 
clergy are alluded to as a deliberative body, sitting at the same time 
with the parliament, it is impossible to ascertain its constitution ; and 
indeed even from those already cited, w^ cannot draw any positive 
inference (5). But whether in convocation or in parliaoient, they 
certainly formed a legislative council in ecclesiastical matters by the 
advice and consent of which atone, without that of the commons, 
( I can say nothing as to the lords, ) Edward HI. and even Richard 11. 
enacted laws to bind the laity. I have mentioned in a different place 
a still more conspicuous instance of this assumed prerogative ; name- 
ly the memorable statute against heresy in the second of Henry lY.; 
which can hardly be deemed any thing else than an infringement of 
the rights of parliament, more clearly established at that time than 
at the accession of Richard 11. Petitions of the commons relative to 
spiritual matters, however frequently proposed, in few or no in- 
stances obtained the king's assent so as to pass into statutes, unless 
approved by the convocation (4). But on the other hand, scarcely 
any temporal laws appear to have passed by the concurrence oi the 
clergy. Two insta^rices only, so far as I know, are on record : the 
parliament held in the 14 th of Richard II. is annulled by that in the 
twenty-first of his reign, '' with the assent of the lords spiritual and 
temporal, and the proctors of the clergy, and the commons (5) ; " and 

(1) Rot. Part Tol. ilK p. ^. A noetre tres excellent nostrl. r^ls et regnl AngUe pro traapore eeld>rnidb, 
seigneur le roy suppUent bumbleoient sea devotes i^ecnon tractandt et expedlendl in eisdem qaantam 
(Vatoura, les prelats et la dergie dela province de ad singula In instant! parllamento pro statu ethooore 
Canlerblrs et d'Everwyb. staL i Klchard 11. c 13. 14. dooiini nostrl i:egls, necnon regally suab, ac qalete, 
15. But see Body, p. 425. ; Atterbury, p. 329. pace, et tranqulilltate regnliudiciaUterJnstlflcaDdis, 

(2) P. 37. ' . , venerabtll Tiro doimlnoThomflBde Percy mlllti, DOS- 
IS) It might be argued, trojn a passage In the par- tram plenarl^ committimus potestatem." it msT 

liament-roU of 21 R. II., that the clergy of both pro- be perceived by these expresisions, and more uneqai- 

Tinces were not only present, but that they were ac- vocally by the jiature of ,the case, that It was the Jo- 

counted an essential part of parliament in temporal dicial pow^r of parliament, which the spiritual lordf 

matters, which IB contrary to the whole tenour of our delegated to their proxy. . Many Impeachments for 

laws. Tl)e commons are there said to have prayed, capital offences were coming on, at which, by tbeir 

that '* whereas many Judgments and ordinances for** canons, the bishops could not assist. But it cao oe- 

merly made in parliament had been annulled, be- ver be conceived, that the inferior clergy had any 

eauae the estate ofclergtf had not been prennt there- share in' this high judicature. And, upon looklQg 

at, the prelates and clergy might make a proxy with attentively at the yax^i above printed in Italics, it 

sufficient power toconsent in their name to all things will be evident, that the spiritual lords holding by 

done In this parliament. Whereupon the spiritual barony are the Only persons designated ; wbaterer 

lords agreed to intrust their powers to Sir Thomas niay have been meant by the singular phrase, as ap- 

Percy, and gave him . a procuration, commencing piled to them, clerus utrluSque provincice. Rot- 

In the following words: '"Nos Thomas Cantuar' et Pari. vol. Hi. p. 348. 

Robertus Ebor' archlepiscopl; ac prsBlatl et clirus (4) Atterbury, p. 340. 

ntriutqveprovinei€BCanluar'et£bor'juteeceksia^ (5)21 Rich. II. c 12. Burnet's Hist, of Rerorms- 

rvm noMtrarum et temporaliutn earumdem habente* tloa ( vol. 11. p. 47.). led me to this act, which I bad 

ju$ interenendi in singuliB parUamentis dominl ovwlooked. 



Pabt in. ] DURING THE lUBDLE AGES. 155 

the Statute entailiiig the crown on the children of Henry lY. is said to 
be enacted on the petition of the prelates, nobles, clergy and com- 
mons (1). Both these were stronger exertions of legislative authority 
than ordinary acts of parliament, and were very likely to be ques- 
tioned in succeeding times. 

The supieme judicature, which had been exercised j„i8diction oi 
by the king's court, was diverted, about the reign of tbe kiogs coon- 
John , into three channels ; the tribunals of Ring's Bench, ^'* 
Common Pleas, and the Exchequer (2). These became the regular 
fountains of justice, which soon almost absorbed the provincial ju- 
risdictions of the sheriff and lord of toanor. But the original in- 
stitution^ having been designed for ends of state, potice and revenue, 
full as much as for tbe determination of private suits, still preserved 
the most eminent parts of its authority. For the king's ordinary or 
privy council, which is the usual style from the reign of Edward I., 
seems to have been no other than the king's court (curia regiis) of 
older times, being composed of the same persons, and having, in a 
principal degree, thesamc subjects of deliberation. It consisted of the 
chief mim'sters; as the chancellor, treasurer, lord stev^ard, lord admiral, 
lord marshal, the keeper of ^he privy seal, the chamberlain, treasurer, 
and comptroller of the household, the chancellor of the exchequer, 
the master of the wardrobe ; and of the judges, king's sergeant, and 
attorney-general, the master of the rolls^ and justices in eyre, who 
at that time were not the same as the judges 2^i Westminster. When 
all these were called together, it was a full council; but where the 
business was of a more contracted nature, those only who were fittest 
40 advise were summoned; the chancellor and judges, for >matters of 
law ; the officers of state for what concerned the revenue or household. 
The business of this council, out of parliament, may be reduced 
to two heads; its deliberative office, as a council of advice, and its 
decisive power of jurisdiction. With respect to the first, it obviously 
comprehended all subjects of political deliberation, which were usually 
referred to it by the king : this being in fact the administration or 
governing council of state, the distinction of a cabinet being iutro- 
duced in comparatively modern times. But there were likewise a 
vast number of petitions continually presented to the council, upon 
which |hey proceeded no farther than to sort, as it were, and for- 
ward them by indorsement to the proper courts, or advise the suitor 
what remedy he had to seek. Thus some petitions are answered ; 
** this cannot be done without a new law;" some were turned over 
to the regular court, as the chancery or kiqg's bench ; some of greater 
moment were indorsed to be heard "before the great council;" 
some, concerning the king s interest, were referred to the chancery, 
or select persons of the council. 

<f ) Bot. ?arl. Vor. Ul. p. 582. Atterhnry, p. (M. Sir ^atthew Balers TreatlM of tbe JarMktioD of tiM 
. ri) Tbeensulngsketrh of the Jurisdiction exercised Lords' House In ParHament, published by Mr. Bar* 
by tile liiog's council has been cbleOy derlred from grave. 
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Tbe coercive authority exercised by cMs sUmding coqbciI of the 
king was far more important. It may be divided into acts legi^tive 
and judicial. As for the first, many ordinances were made in ooan- 
cil ; sometimes upon request of the commons in parliament, whofek 
themselves better qualified to state a grievance tluin a remedy ; sotte* 
times without any pretence, uuless the usage of government, in tbe 
infancy of our constitution, may be thought to afford one. These 
were always of a temporary or partial nature, and were considered 
as relations not sufficiendy important to demand a new statute. 
Thus, in the second year of Richard II., the counoi], after hearing 
read the statute-roll of an act recently passed, conferring a mminal 
jurisdiction in certain cases upon justices of the peace, declared that 
the intention of parliament, though not clearly expressed therein, 
had been to extend that jurisdiction to 'certain other cases omitted, 
which accordingly they caused to be inserted in the commissions made 
to these justices under the great sear(i). But they firequently so 
much exceeded what the growing spirit of public libeky would per- 
mit, that it gave rise to complaint in pariiament. The commons 
petition, in 43 R. IL, that '' neither the chancdior nor the king's 
council, after the dose of parliamaat, may mak« any ordinance 
against the common law^ or the ancient customs of the land, or tbe 
statutes made heretofore or to be made in this parliament ; but tbal 
the common law have its course for ail the people and no judgment 
be rendered without due legal process.**^ The king answers, " Let 
it be done as has been usual heretofore, saving the prerogative ; 
and if any one is aggrieved, let him shew it specisdty, and right shall 
be done him (2)." This unsatisfactory answer proves the arbitrary 
spirit in which Richard was determined to govern. 

The judicial power of the council was in some instances founded 
upon particular acts of parlian^ent, giving it power to hear and de- 
termine certain causes. Many petitions likewise were referred to it 
from parliament, especially where they were left unanswered by 
reason of a dissolution. But, independently of this^ delegated au- 
thority, it is certain that the king's coundl did anciently exercise, 
as well out of pariiament as in it, a very great jurikliction, both in 
causes 'criminal and dvil. Some, however, hare contended, that 
whatever they did in tbis respect was illegal, and an encroachment 
upon the common law, and Magna €barta. And be the common 
law what it may, it seems an indisputable violation of the charter, in 
its nK)st admirable and essential artide, to drag men in questions of 
thdr freehokt or liberty before a tribunal which neither granted them 
a trial by their peers, nor always respected .the law of ihe land. 
Against this usurpation the patriots of those times never ceasled to lift 
their vmces. A statute of the fifth year of Edward UL provides that 
no man shall be attached, nor his property seized into the king's bands 
against the form of the great-charter, and the law of the land. In 

(4) Rot.P^rl.?ol.lll.p.m. (2| Idem, p. aeo. 
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the twenty-fifth of the same* king, it was enacted^ that ^^none shaO be 
taken by petition or suggestion to the king or his ooandl, tinless it 
be by indictment or presentment, or by writ original at the common 
law, nor shall be put out of his franchise or freehold, unless he be 
duly put to answer, and forejudged of the same by due course of 
law {i)" This was repeated in a short act of the twenty-eighth of 
bis reign (2) ; but both, in dl probability, were treated with neglect ; 
for another was passed some years afterwards, poviding that no 
man shall be put to answer without presentment oefore justices, or 
matter of record, or by due process and writ original according to 
the old law of the land. The answer to the petition whereon this 
statute is grounded, in the parliament-roll, expressly decilares this to 
be an article of the great charter (5). Nothing, howe^'cr, would 
prevail on the council to surrender so eminent a power, and, though 
usurped, yet of so long a continuance. Gases of arbitrary imprison- 
ment frequently occurred, and were remonstrated against by the 
commons. The right of every freeman in that cardinsd point was as 
undubitable, legally speakhig, as at this day ; but the courts of law 
were afraid to exercise their remedial functions in defiance of so 
powerful a tribunal. After the accession of the Lancastrian family, 
these, like other grievances, became rather less frequent; but the 
commons remonstrate several times, even in the minority of Henry 
YI., against the councifs interference in matters cognizable at com- 
mon law (4). In these later times, the dvil jurisdiction of the coun- 
cil was principally exercised in conjunction with the chancery, and 
accordingly they are generally named together in the complaint.' 
The chancellor having the great seal in his custody^ the coundl 
usually borrowed its process from his court. This was returnable 
into chancery even where the business was depending before the 
council. Nor were the two jurisdictions less intimately allied in their 
character; each being of an equitable nature; and equity, as then 
practised, being httle else than innovation and encroachment on the 
course of law. This part, long since the most important of the 
chancellor's judidal function > cannot be traced beyond the time of 

H) 2S E. HI. Stat. 5. c 4. See ttMpemion, B«t. Pari, compelled to «iMwer befere tkt eouneil of 4iv9r* 
vol. 11. p. 228., whlcb extendi farther than the king's lord$ and tadftt^ for their freebcMs and oibtx mat- 
answer, ortte statute. Probably this fifth statute ters cognfiabte at common law, and a remedy for 
of tbe26tb of Edward III. Is the most extMslyely this abuse Is g|?en by petition In.chancery, stat. 15 
beneflctai act In the whole body of ohr laws. It es- R. II. c. 42. This act Is confirmed with a penalty 
tabiisbed eertaintyln treasons, regulated pnrrey- ooltseontraVraerithenext year.l6R. II. c.2. The 
aoce, prohibited arbitrary Imprisonment, and the prlfate gaols which some lords were permitted by 
determlnatloD of pleas of freehold before the council,, law to possess, and for which there was always a 
took away the compulsory finding Of men at arms proTlsion In their casUet, enabled them to render 
and other troops, confirmed the reasonable aid of tbis eppresslre jurisdiction effectual, 
theklng's tenants fiied by 3 E;I., and provided that (4) Rot. Pari. 47 R. IL vol 111. p. 349. ; 4 H. IT. 
the king's protection should not hinder civil pro- p. 507.; 4 H. TI vol. Iv. p. 489.; 3 H. Vl. p. 292. ; 
cess or execution. » 8 fl. Tl.p. 343. ; 40 H. VI. p. 403. ; 45 H, VL p. 504. 

(2) 28 E. III. c. 3. To one of these, |40H. VI.) ** that none should be 

(3) 42 E. III. c. 3., and Rot. PmI. Vol. 11. p. 295. It put to answer .for his fre^old hi parliament, nor 
b not surprising that the king's council should have before aniy court or council where such things are 
persisted In these transgressions of their lawful an- jtot cogniiabl^ by the law of tbe land,'' tbe king, 
tborlty, when we find a similar Jurisdiction usurp- gave a denial. As It was lem usual to reftise pro- 
ed by tbe ofOcers of inferior persons. C<Mnplalnt is mlses of this kind, than to forget them afterwards,, 
made lo the 48tb of Richard TI., Ihat men were I do not understand tbe motive of this. 
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Richard II. » when the practice of feoffmeiits to uses having been in- 
troducedy without any legal remedy to secure the cestui que use, or 
usufructuary, against his feoffees, the court of chancery undertook 
to enforce this sp^ies of contract by process of its own (1). 

Such was the nature of the king's ordinary council in itself, as the 
organ of his executive sovereignty ; and such the jurisdiction which it 
habitually exercised. But it is also to be considered in its relation 
to the parliantent, during whose session, either singly, or in conjunc- 
tion with the lords' house, it was particularly conspicuous. The great 
officers of state, whether peers or not, the judges, the king'ssergeant^ 
and attorney-general^ were, from the earliest times, as the latter still 
continue to be, summoned by special writs to the upper bouse. But 
while the writ of a peer runs, ad tractandum nobiscum et cumcaeteris 
prselatis, magnatibus etproceribus, that directed to one of the judges 
is only, ad tractandum nobiscum et cum ca&teris de concilio nostro; 
and the seats of the latter are upon the woolsacks at one extremity of 
the house. 

In the reigns of Edward I. and II., the council appear to have been 
the regular advisers of the king in passing laws, to which the bouses 
of parliament bad assented. The preambles of most statutes during 
this period express their concurrence. Thus, the statute Westm. L 
is said to be the act of the king, by his council, and by the assent of 
archbisIiQps, bishops, abbots, priors, earls, barons, and all the com- 
monalty of the realm being hither summoned. The statute of es- 
cheators, 29 E. L, is said to be* agreed by the council, enumerating * 
their names, all of whom appear to be judges or public officers. Still 
more striking conclusions are to be drawn from the petitions addressed 
to the council by both houses of parliament. In the 8lh of Edward II. 
there are four petitions from the commons to tlie king and his council,, 
one from the lords alone, and one in which both appear to have join- 
ed. Later parliaments of the same reign present us with several more 
instances of the like nature. Thus in i8 E. 11^ a petition begins : 
'^ To our lord the king, and to his council, the archbishops, bishops^, 
prelates, earls, barons, and others of flte commonalty of England, 
shew," etc. (2). 

But from the beginning of Edward IIl.'s reign, it seems that the 
council and the lords' house in parliament were often blended to- 
gether into one assembly. This was denominated the great council,. 
being the lords spiritual and temporal, with the king's ordinary ' 
council annexed to them, as a council within a council. And even in 

{i) Hale's Jurisdiction of Lords' House, p. 46. against the ensuing parUament. It may perhaps 
Col(e, 2 inst. p. 553. Tbe last author places this -a be inferred from hencb, that the wrf) of subpoena 
little later. There is a petition of the commons, in out of chancery had not yet been applied to protect 
th^ roll of the 4lh of Henry IV. p. 5t4., that whereas the cestui que use. But It Is equally possible, tbat 
many grantees and feoffees In |ruat for their gran- the commons, being disinclined to what they would 
tors and feoffers, alienate or charge the tenements deem an Illegal Innovation, were endeavourtog to- 
granted, in whick case there i$ no remedy^ unleti reduce these flduclary estates within the pale of tbe 
one it otdered by partianienty t^at the king and common law, a^ was afterwards done by the statute 
lords would provide a remedy. This petition Is re- of uses, 
furred (o the king's council to advise of a remedy (2) Eot.'Parl. vol. I. p. 416. 
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much easier times, the lords, as hereditary counsellors, were, either 
whenever they thought fit to attend, or on special summonses by the 
king, (it is hard to say which,) assistant members of this council, both 
for advice and for jurisdiction^ This double capacity of the peerage, 
as members of the parliament or legislative asseinbly, and of the de- 
liberative and judicial council, throws a very great^obscurity over the 
subject. However, we find that private petitions for redress were, 
even under Edward I., presented to the lords in parliament, as much 
as to the ordinary council. The parliament was considered a high 
court of justice, where relief was to be given in cases where the 
course of law was obstructed, as well as where it was defective. 
Hence the intermission of parliaments was looked upon as a delay of 
justice, and their annual meeting is demanded upon that ground. 
**The kiog/' says Fleta, '^has his court in his council, in bis parlia- 
ments, in the presence of bishops, earls, barons, lords, and other wise 
men, where the doubtful cases of judgments are resolved, and new[ 
remedies are provided against new injuries, and justice is rendered to 
every man according to his desert (1)." In the third year of Ed- 
ward II., receivers of petitions began to be appointed at the bpening 
of every parliament, who usually transmitted them to the ordinary, 
but in souie instances to the great <x)uncil. These receivers were 
commonly three for England, and three for Ireland, Wales, Gascony, 
and other foreign dominions. There were likewise two corresponding 
elates of auditors or triers of petitions; These consisted partly of 
bishops or peers, partly of judges and other members of the council; 
and they seem to have been instituted in order to disburthen the 
council, by giving answers to some petitions. But about the middle 
of Edward III.'s time, they cea§ed to act juridically in this respect, 
and confined themselves to transmitting petitions to the lords of the 
""Council. 

The Great Council, according to the definition we have given, con- 
sisting of the lords spiritual and temporal, in conjunction with the 
ordinary council, or, in other words, of all who were severally sum- 
moned to parliament, exercised a considerable jurisdiction, as well 
civil as eriminal. In this jurisdiction, it is the opinion of Sir M. Hale, 
that the council, though not peers, had right of suffrage; an opinion 
very probable, when we recollect that the council, by themselves, 
both in and out of parliament, possessed, in fact, a judicial authority 
little inferior; and that the king's delegated sovereignty in the admi- 
nistration of justice, rather than any intrinsic right of the peerage, is 
the foundation on which the judicature of the lords must be supported. 
But in the time of BJdward III. or Richard II., the lords, by their as- 
cendancy, threw the judges and rest of the council into shade, and 
took the decisive jurisdiction entirely to themselves, making use of 
their former colleagues but as assistants and advisers, as they still 
continue to be held in all the judicial proceedings of that house. 

H) Rot. Pari. I. U. c 2. 
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Those Statutes which restrain the king's ordinary council from dis- 
turbing men in their freehold rights, or questioning them for misde- 
meanours, have an equal applicalion to the lords' house in parliament, 
though we do not frequently meet with complaints of the encroach-* 
ments made by that assend>ly. There was, howeva*, one cJass of 
cases tacitly exchided from the operation of those acts in which the 
coercive jurisdiction of this high tribunat had great convemence ; 
namely, where the ordinary course of justice was so much obstructed 
by the defending parly, through riots, combinations of maintenance, 
or over-awing influence, that no inferior court would find its process 
obeyed. TlK>se ages, disfigured, in their quietest season, by rapiiie 
and oppression, afforded no small number of cases that called for this 
interposilion of a paramount authority (1). They do not occur so 
frequently, however, in the rolls of parliament after the reigo of 
Henry IV. ; whether this be attributed to the gradual course of civili- 
zation, and to the comparative prosperity which JEngtand eojoyed 
under the line of Lancaster, or rather to the dtscondnuance of ihe 
lords* jurisdiction. Another indubitable branch of this JHrisdictioii 
was in writs of error : but it may be observed, that their detenoitta- 
tion was very frequently left to a select committee of peers and coun- 
sellors. These too cease abnost entirely with Henry IV., and were 
scarcely revived till the accession of James I. 

Some instances occur in the reign of Edward HI., where records 
have been brought into parliament; and annulled with assait of the 
commons as weU as the rest of the legislature (2). But these were 
attainders of treason, which it seemed gracious and solemn to reverse 
in the most authentic manner. Certainly the commons bad neither 
by the nature of our constitution, nor the practice 6f psurliament, amy 
right of intermeddling in judicature ; save where something was re- 
quired beyond the existing law, or where, as in the statute of triea-^ 
sons, an authority of that kind vras particularly reserved to both 
houses. This is fully acknowledged by themselves in the first year 
of Henry IV. (3). But their influence upon the balance of governmem 
became so commanding in a few years afkerwrnrds, that they con- 
trived, as has been mentioned ahready, to have petitions directed to 
them rather than to the lords or council, and to transmit them either 
with a tacit approbation, or in the form of actsy to the upper house. 
Perhaps this encroachment of the commons may have contributed to 
the disuse of the lords' jurisdiction, who woukl rather relinquish their 

(4) This If remarkably expressed in one of ttie been pot on his trial. The peers bad adfudged htm 

articles agreed lo parliament 8 H. YI. for the regu- to deatb In his absenoe, apon eommoo uotortety of 

latlon of the eooncU. " Item, that alle the biUes his guUt 4 E. III. p. 53. In the same session of 28 

that comprehend matters terminable atte the com- B. ill. the earl of Arondel's attainder was also r«- 

mon lawe, shall be remitted tber to be determined ; versed, which had passed In 4 E. III., when Mortl- 

bat if so be, that the dlscresion of the counselll fele mer was at the height of his power. These pre- 

to grete mygbt on that o syde, and unmyght oa that oedents Ukeo togeUier soem to have resulted trtmk 

other, or elles other cause resonable yat shal mo?e no partiality, bat a trae sense of Justice in respect 

him." Rot. Pari. rol. It. p. 343. of treasons, animated by 4lie recent statnle. Kot. 

i2) The Judgment against Mortfaner was reversed Pari. vol. it. p. 256. 

at the suit of his son, » E. lU., because he had not (3) Bot. Pari. ?ol. ill. p. 427. 
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ancient and honourable but laborious function, than share it with 
such bold usurpers. 

Although the restraining hand of parliament was con- 
tinually growing more effectual, and the notions of legal t^^l!^^ 
right acquiring more precision trom the lime of Magna U"«°* *° *»»«« 
Cbarta to the civil wars under Henry VI., we may just- 
ly say, that the general tone of administration was not a little arbi- 
trary. The whole fabric of English liberty rose step by step, through 
much toil, and many sacrifices; each generation adding some new 
security to the work, and trusting that posterity would perfect the 
labour as well as enjoy the reward. A time perhaps wa& even then 
foi^eseen, in the visions of generous hope, by the brave knights of 
parliament, and by the sobef sages of justice, when the proudest mi- 
nisters of the crown should recoil from those barriers, which were 
then daily pushed aside with impunity. 

' There is a material distinction to be taken between the exercise of 
ibe king's nndeniable prerogative, however repugnant to our improv- 
ed principles of freedom, and the abuse or extension of it to oppres- 
sive purposes. For we cannot fairly consider as part of our an- 
cient constitution, what the parliament was perpetually remonstrating 
against, and the statute-book is full of enactments to repress. Doubt- 
less the continual acquiescence of a nation in arbitrary government 
may ultimately destroy ail privileges of positive institution, and leave 
them to recover, by such means as opportunity shall offer, the na- 
tural and imprescriptible rights for which human societies were estab- 
lished. And this may perhaps be the case at present with many 
European kingdoms. But it would be necessary to shut our ^yes 
with deliberate prejudice against the whole tenour of the most un- 
questionable authorities, against the petitions of the commons, the 
acts of the legislature, the testimony of historians and lawyers, be- 
fore we could assert that England acquiesced in those abuses and 
oppressions,, which it tnixsi be confessed she was unable fully to pre- 
vent. 

The word prerogative is of a peculiar iniport and scai'cely under- 
stood by those who come from Uie studies of political philosophy. 
We cannot define it by any theory of executive functions. All these 
may be comprehended in it, but also a great deal more. It is best 
perhaps to be understood by, its derivation ; and has been said to be 
that law in case of the king which is law in no case of the subject (i). 
Of the higher and more sovereign prerogatives, 1 shall here say no- 
thing : they result from the nature of a monarchy, and have nothing 
very peculiar in their character. But the smaller rights of the crown 
shew better the original lineaments of our constitution. It is safd 
commonly enough, that all prerogatives are given for the subject's 
good. I HHist confess that no part of this assertion corresponds 
with my vien of the subject. It neither appears to me that these pre- 

(1) Blackstooe's comment, tntm Flndi, vol. 1. c. 7 
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rogatives were ever given, not that they necessarily redound to tbe 
subject's good. Prerogative, in its old sense, might be defined an 
advantage obtained by the crown over the subject, in case3 where 
their interests came into competition, by reason of its greater strength. 
This sprang from the nature of the ]^orman government, which ra- 
ther resembled a scramble of wild beasts, where the strongest takes 
the best share, than a system founded upon principles of common 
utility. And, modified as the exercise of most prerc^atives has been 
by the more liberal tone which now pervades our course of govern- 
ment, whoever attends to the common practice of courts of justice, 
and still more, whoeve^r coi^sults the law-books, will not only be as- 
tonished at then* extent and multiplicity, but very frequently at their 
injustice and severity. 

The real prerogatives that might formerly be exerted 
pumyamce. ^^^^ sometiojes of so injui*ious a nature, that we can 
hardly separate them from their abuse : a striking instance is that of 
purveyance, which will at once illustrate the definition above given of 
a prerogative, the limits within which it was to be exercised, and its 
tendency to transgress them. This was a right of purchasing what- 
ever was necessary for the king's household, at a fair price, in pre- 
ference to every competitor, and without the consent of the o^er. 
By the same prerogative, carriages and horses were impressed for 
the king's journeys, and lodgings provided for his attendants. This 
was defended on a pretext of necessity, or at least of great conve- 
vience to the sovereign, and was both of high antiquity and universal 
practice throughout Europe. But the royal purveyors had the ut- 
most temptation, and doubtless no small store of precedents, to stretch 
this power beyoud its legal boundary ; and not only to fix their own 
price too low, but to seize what they wanted without any payment at 
all, or with tallies which were carried in vain to an empty exche- 
quer (1). This gave ri^e to a number of petitions from the com- 
ntons, upon which statutes were often framed ; but the evil was 
almost incurable in its nature, and never ceased till that prerogative 
was itself abolished. PurveyancQ, as I have ah^ady said^ may serve 
tp distinguish the defects from the abuses of our constitution. It was 
a reproach to the law, that men should be compelled to send their 
goods without their consent; it was a reproach to the administration, 
that they were deprived of them without payment. 

The right of purchasing men's goods for the^jse of the king was ex- 
tended by a sort of analogy to their labour. Thus Edward lU. an- 

(1) Letters are directed te all tbe shenrfs, 2 E. I.^ French war, went stUI greater lengths, and setoed 
eiQolnlng them to send np a certain nnmber of large quantities of wool, which he sold berond tea, 
beei^cs, sheep, capons, etc. for the king's coronation, as well as provisions for the stipplv or his army. In 
Rymer, vol. ii. p. 21. By the statute 21 Edw. Ill, both oiises the proprietors had tallies, or other se- 
c. 12. goods taken by the purveyors were to be paid curities ; but their llespalr of obtaining payment 
for on tbe spot, if under twenty shillings ▼al^e, or gave rise, in 4338, to an Insurredllun. There is a 
within three months' time, if above that value. But singular apologellcai letter of ^jward to tbe arch- 
It is not to be imagined that this law was or could bishops on this occasion. Rymir, t. v. p. 10. See 
be observed. ' » also p. 73.,a9d finyghton, col.<2570. 

Edward HI., Impelled by the exigencies of his 
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nounces to all sBeriffs, that William of Walsinghaoi had a commis- 
sion to collect as many painters as might suffice for ** our works in 
Si. Stepjien's chapel, Westminster, to be at our wages as long as shall 
be necessary ; *' and to arrest and keep in prison all who should re- 
fuse or be refractory ; and enjoins them to lend their assistance (1). 
Windsor Ca$tle owes its massive magnificence to labourers impressed 
from every part of the kingdom. There is even a commission from 
Edward IV. to take as m^y workmen in gold as were wanting, and 
employ them at the king's cost upon the trappings of himself and 
his household (2). 

Another dass of abuses intimately connected with un- Abases or feudal 
questionable, though oppressive, rights of the crown, *?«*»*'• 
originated in the feudal tenure which bound all the lands of the king- 
dom. The king had indisputably a right to the wardship of his te- 
nants in chivalry, and to the escheats or forfeitures of persons dying 
without heirs or attainted for treason. But his officers, under pre- 
tesFce of wardship, took possession of lands not held immediately of 
the crown, claimed escheats where a right heir existed, and seized 
estates as forfeited, which were protected by the s(|itute of entails. 
The real owner had no remedy iagainst this dispossession, but to prefer 
his petition of right in chancery, or, which was. probably more ef- 
fiectual, to procure a remonstrance of the house of commons in his 
favour. Even where justice was finally rendered to him, he had no 
recompense for his damages ; and the escheators were not less likely 
lo repeat an iniquity by which they could not personally suffer. 

The charter of the forests, granted by Henry III. 
along with Magna Gharta (5), had been designed to crush 
the flagitious system of oppression, which prevailed in those fa- 
vourite haunts of the Norman kings. They had still, however, their 
peculiar jurisdiction, though, from the time at least of Edward III., 
subject in some measure to the controul of the king's bench (4). 
The foresters, I suppose, might find a compensation for their want 
of the common law, in that easy and licentious way of life which they 
affected ; but the neighbouring cullivaitors frequently suffered from 
the king's officers, who attempted to recover those adjacent lands, or, 
as they were called, purlieus, which had been disafforested by the 
charter, and protected by frequent perambulations. Many petitions 
of the commons rebte to this grievance. 

The constable and marshal of England possessed a jurisdiction, 
the proper limits whereof were sufficiently narrow, as it seems to 

(4) Rymer, t. Tl. p. 447. tbekiDg, says tbe author of tbe Dialogue onlbe 

<2) Idem, t. xl. p. 852. Exchequer uuder Benry II., Is gorerned by Its own 

(3) Matthew Paris asserts, that John granted a se- laws, not rounded on the common law of the land, 
paraie forest-charter, and supports bis position by but tbe voldntary enactment of princes; so that 
Inserting that of Henry 111. at full length. In fact, whatever Is done by that law Is reckoned not legal 
tbe clauses relating to the forest were Incorporated In Itself, but legal According to forest law, p, 29. 
with the great charter of John. Such an error as non justum absolutS, sed Jostum secundi^m Ifgero 
this shews the precarlousness of historical testi- forests dicatnr. I believe my translation of ^u^fum 
mony, even where It seems to be best grounded. Is right ; for he Is not writing satirically. 

(4) Coke, 4tb Inst. p. 294. The forest domain of 

n. i\ 
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have extended only to appeals of treason committed 
ini^onstaMeMd beyoud sea, which were determined by combat, and to 
"■"*"* military offences within the realm. But these high of- 

ficers frequently took upon them to inquire of treasons and felonies 
cognizable at common law, and even of civil contracts or trespasses. 
This is no bad illustration of the state in which our constitution stood 
under the Plantagenets.- No colour of right or of supreme prero- 
gative was set up to justify a procedure so manifesdy repugnant to 
the great charter. For all remonstrances against these encroach- 
ments, the king gave promises in return; and a statute was enacted, 
in the 13th of Richard U., declaring the bounds of the constable 
and marshaUs jurisdiction (i). It could not be denied, therefore, 
that ail infringements of these acknowle(%ed limits were ill^[al, even 
if they had a hundredfokl more actual precedents in their favour 
than can. be supposed. But the abuse by no means ceased after the 
passing of this statute, as several subsequent petitions that it might 
be better regarded will evince. One, as it contains a special in- 
stance, 1 shall insert. It is of the fifth year of Henry IV. "Ob 
several supplications and petitions made by the commons in parlia- 
ment to our lord the king for Bennet Wilman, who is accused by 
certain of his ill-wishers, and detained in prison, and put to answer 
before the constable and marshal, against the statutes and the com- 
mon law of England, our said lord the king, by the advice and a^ 
sent of the lords in parliament, granted that the said Bennet should 
be treated according to the statutes and common law of England, 
notwithstanding any commission to the contrary,^ or accusation agadnst 
him made before the constable and marshal.*' And a writ was sent 
to the justices of the king's bench with a copy of this article from 
the roll of piauiiament, directing them to proceed as they shall see fit, 
according to the laws and customs of England (2). 

It must appear remarkable, that, in a case so manifestly within 
their competence, the court of king's bench should not have issued 
a wrft of habeas corpus, without waiting for what may be consi- 
dered as a particular act of parlianaent. But it is a natural effect of 
an arbitrary administration of government to intimidate courts of 
justice (3). A negative argument, founded upon the want of legal 
precedent, is certainly not conclusive, when it relates to a distant 
period, of which all the precedents have not been noted; yet it must 
strike us, that in the learned and zealous arguments of Sir Robert 
Cotton, Mr. Selden, and others, against arbitrary imprisonment, io 

(1) IS E. II. c 2. the klog's slgoet nor of the prlry seaV sboald from 

1^ Rot. Pari. vol. 111. p. 530. theDcefortb be sent In disturbance of the law. An 

(3) Tbe apprehension of this compliant sphrlt In ordinance of Charles V., king of France, in i309« 

the ministers of Josilce led to an excellent act In directs the parliament of Paris to pay no regard to 

2 E. III. c 8. that tbe Judges shall no( omit to do any letters under his seal saq>endlng the coarse of 

right for any command under the great or privy legal procedure, but to consider them as sorrepti- 

seal. And the conduct of Richard II., who sought tlously obtained. TlUaret, t. x. p. 175. Tbls ordl- 

absolute power by corrupting or Intimidating them, nance, which was sedulously observed, tended very 

t>roduced another statute in tbe eterenth year of much to confirm the independence and lotegrity of 

his reign, (c. 10.) prorldtng that neither letters of that tribunal. 
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the great case of the habeas corpus, though the statute law is full of 
authorities in their favour, we find ^o instance adduced, earlier than 
the reign of Henry VH., where the king's bendi has released, or even 
bailed, persons committed by the council, or the constable, though 
it is unquestionable that such committals were both frequent and il- 
legal (1). 

\ If I have faithfully represented thus far the history of our consti- 
tution, its essential character will appear to be a monarchy greatly 
limited by law, though retaining much power that was ill calculated 
to promote the public good, and swerving continually into an irre- 
gular course, which there was no restraint adequate to correct. But 
of all the notions that have been advanced as to the theory of this 
constitution, the least consonant to law and history is that which re- 
presents the king as merely an hereditary executive magistrate, the 
first officer of the state. What advantages might result from such a 
form of government, this is not the place to discuss. But it cer- 
tainly was not the ancient constitutioaof England. There was nor- 
thing in this, absolutely nothings of a republican appearance. All 
seemed to grow out of the monarchy, and was referred to its ad- 
vsmtage and honour. The voice of supplication, even in the stoutest 
disposition of the commons, was always humble ; the prerogative was 
always named in large and pompous expressions. Still more natu- 
rally may we expect to find in the law-books even an obsequious de- 
ference to power ; from judges who scarcely ventured to consider it 
as their duty to defend ^ the subject's freedom, and who beheld the 
gigantic image of prerogative, in the full play of its hundred arms, 
constantly before their eyes. Through this monarchical tone, whidi^ 
certainly pervades all our legal authorities, a writer like Hume, ac- 
customed to philosophical liberality as to the principles of govern- 
ment, and to the democratical language which the modern aspect of 
the constitution and the liberty of printing have produced, fell has- 
tily into the error of behoving that all limitations of royal power 
during the fourteenth and fifteenth centuries were as much unsettled 
in law and in public opinion, as they were liable to be violated by 
force. Though a contrary position has been sufficiently demon- 
strated, I conceive, by the series of parliamentary proceedings which 
I have already produced, yet there is a passage in Sir John Fortes- 
cue's treatise De Laudibus Legum Anglise, so explicit and weighty, 

H) Cotton's Posthtuna. p. 22t . Hewelff State aaeverant aut jure debuerant attf detent. These 

Trials, VOL ill. p. 1. Hume qootes «^ grant of the are expressed, though not very perspicuously, in 

oOce of constable to the earl of Rtrers in 7 Edw, IV . , the statute t3 |lic. II. c. 2., that declares the tonsla- 

and infers, unwarrantably enough, that ''its au- ble's Jurisdiction. Ana the cble/ criminal matter 

tborlty was In direct contradiction to Magna Chatta ; reserved by law to the court of this ofBcer was 

and it is evident that no regular liberty could sub- treason cwuniitted out of the kingdom. In violent 

stot with it. It involved a full dictatorial power, and revolutionary seasons, such as tbe rommence- 

coatlnually subsisting In tbe state." Hist, ot England , ment of Edward I V/sreign, some persons were tried 

c 22. But by the very words of this patent the Ju- by martial law before the constable. But in gene- 

rlsdlction given was only over such causes qiice in ral, the exercise of criminal Justice by this tribunal, 

evi* constabttlaiii Anglte ab aoUquo, viz> tempore tboo^ one of the abases of the times, cannot be 

dlctl Gullelmi conqusestorls, sen allquo tempore said to warrant tbe strong language adopted by 

cltri, tractari, aodlrl, examine^, aat deddl con- Hume. 
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that no writer oq the English constitution can be excused from in- 
serting it. This eminent person, having been chief justice of- the 
king'S bench under Henry YL, was governor to the young prince of 
Wales during his retreat in France, and received at his hands the 
office of chancellor. It must never be forgotten, that in a treatise 
purposely composed for the instruction of one who hoped to reign 
over England, the limitations of government are enforced as stre- 
nuously by Fortescue, as some succeeding lawyers have inculcated 
the doctrines of arbitrary prerogative.. 

" A king of England cannot at his pleasure make any 
tewQdi^octrfM alterations in the laws of the land, for the nature of his 
wn^luuon *""** government is not only regal, but poUtical. Had it been 
merely regal, he would have a power to make what in- 
novations and alterations he pleased in the laws of the kingdom:, im- 
pose tallages and other hardships upon the people whether they 
would or no, without their consent, which sort of government the 
civil laws point out, when they declare Quod prineipi placuit, legis 
habet vigorem. But it is much otherwise with a king whose govern- 
ment is political, because he can neither make any alteration or 
change in the laws of the realm without the consent of the subjects, 
nor burthen them against their wills with strange impositions, so that 
a people governed by such laws as are made by their own consent 
and approbation enjoy their properties securely, and without the 
hazard of being deprived of them, either by the king or any other. 
The same things may be effected under an absolute prince, provided 
he do not degenerate into the tyrant. Of such a prince, Aristotle, 
in the third of his Politics, says, ' It is better for a city to be go- 
verned by a good man, than by good laws.' But because it does not 
always happen, that the person presiding over a people is so quali- 
fied, St. Thomas, in the book which he writ to the king of Cyprus, 
De Regimine Principum, wishes, that a kingdom could be so insti- 
tuted, as that the king might not be at liberty to tyrannize over bis 
people; which only comes to pass in the present case ; that is, when 
the sovereign power is restrained by political laws. Rejoice, there- 
fore, my good prince, that such is the law of the kingdom to which 
you are to inherit, because it will afford, both to yourself and sub- 
jects, the greatest security and satisfaction (1).^ 

The two great divisions of civil rule, the absolute, or regal, as he 
calls it, and the political, Fortescue proceeds to deduce from the se- 
veral originals of conquest and compact. Concerning the latter, he 
declares emphatically, a truth not always palatable to princes, that 
such governments were instituted by the people, and for the people's 
good; quoting St. Augustine for a similar definition of a political so- 
ciety. *^ As the head of a body natural cannot change its nerves 
and sinews, cannot depy to the several parts their proper energy, 
their due proportion and aliment of blood; neither can a king, who 

(I) Fortescue, De Laudlbus Legam AngU®, r. 9. 






Paht la. ] DURmO THE MIDDLE AGES. 165 

• 

is tbe head of a body politic, change the laws thereof, nor take from 
the peq)Ie what is theirs, by right, against their consent. Thus you 
have, sir, the formal institution of every political kingdom, frbih 
whence you may guess at the power which a king may exercise with 
respect to the laws and the subject. For he is appointed to protect 
his subjects in their lives, properties, and laws; for this very end and 
purpose he bas the delegation of power from the people, and he has 
BO just claim to any other power btit this. Wherefore, to give a 
brief answei* to that question of yours, concerning the different 
powers which kings clairA over their subjects, I am firmly of opinion 
that it arises solely from the differeijt natures of their original insti- 
taiion, as you may easily coHcct from what has been said. * So the 
kingdom of England had its original .from Brute and the Trojans, 
who attended him from Italy and Greece, and became a mixtkind of 
government, compounded of the regal and political (1)/' 

It would occupy too much space to quote every other E^eneoud rtews 
passage of the same nature in this treatise of Forlescue, **•'«" *»y ^"™« • 
and in that entitled. Of ^he Difference between an Absolute and 
Limited Monarchy, which, so far as these points are concerned, is 
nearly a translation A^om the former (2). But these, corroborated as 
they aire by the statute-book and by the rolls of parliament, are surely 
conclusive against the notions which pervade Mr. Hume's History. 
I have already remarked that a sense of the glaring prejudice by 
which some Whig writers had b^n actuated, in representing the 
English constitution from the earliest times as nearly arrived^ at its 
present perfection, conspired with certain prepossessions of his own 
to lead this eminent historian into an equally erroneous system on 
tbe opposite side. And as he traced the stream backwards, and 
came last to the times of the Plantagenet dynasty, with opinions^^ al- 
ready biassed and even pledged to the world in his volumes of earlier 
publication, he was proneto seize hold 6f, and even exaggerate, every 
circumstance that indicated immature civilization, and law perverted 
or infringed (3). To this his ignorance of English jurisprudence, 
which certainly in sonoe measure disqualified him from writing our 
history, did not a little contribute ; misrepresentations frequently 
occurring in his work, which a moderate acquaintance with the law 
of the land would have prevented. 

ii) Fortescae, Ibid. c. 43. dalmed as a right. Rot. Pari. vol. 111. p. 244. 

(2) Tbe latter treatise ha?lng beeo written under Mr. Hume has noticed this provision, as "shewing 

Edward IV., whom Fortescue, as 9 restored Lancas>- an accuracy beyond what was to be expected In 

irlan, would be anxious not to QfTknd, and whom those rude times/' In this epithet we see the foun- 

In fact he look some pains to conciliate both In this dation of his mistakes, Tbe age of Richard II. might 

and other wrltlngSi It Is evident, that the principles perhaps be called rude in some respects. But as-> 

of limited monarchy were as ftilly recognised In his suredly In prudent and circumspect perc^tton of 

reign, wbaterer particular acts of violence might consequences, and an accurate use of language, 

occur, as they had been under tbe Lancastrian there could be no reason why It should be deemed 

princes. Inferior to our own. If Mr. Hume had ever deign- 

(S) Tbe following Is one example of these preju- ed to glance at tbe legal decisions reported in the 

dices : ]n tbe 9th of Richard 11. a tax on wool year-books of those times, |)e would ha?e been sur- 

granted till tbe ensuing feast of St. John Baptist was prised, not only at the utmost accvraeyy but at a 

to be Intermitted from thence to that of St. Peter, subtile refinement In verbal logic, which none of bis 

and then to recommence ; that it might not be own metaphysical treatises c<i^ld surpass. 
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It is an honourable circumstance to Endand diat the 

InsUDces of U- /• ■ ^ • 

legii coodMBiia- history of DO Other country presents so few instances 
uou rare. ^^ illegal Condemnations upon political charges. The 

judicial torture was hardly known and never recognized by law (i). 
The sentence in capital crimes, fixed unalterably by custom, allowed 
nothing to vindictiveness and indignation. There hardly occurs an 
example of any one being notoriously put to death without form of 
trial, except in moments of flagrant civil war. If the rights of juries 
were sometimes evaded by irregular jurisdictions, they were at least 
held sacred by the courts of law : and through all the vicissitudes of 
civil liberty, no one ever questioned the primary right of every 
freeman, hmided down from his Saxon forefathers, to the trial by 
his peers. A just regard for public safely prescribes the necessity 
of severe penalties against rebellion and conspiracy ; but the inter- 
pretation of these offences, when entrusted to sovereigns and their 
counsellors,, has been the most tremendous instrument of despotic 
power. In rude*ages« even though a general spirit of political liberty 
may prevail, the legal character of treason will commonly be unde- 
fined ; nor is it the disposition of lawyers to give greater accuracy to 
this part of criminal jurisprudence. The nature of treason appears 
to have been subject to much uncertainty in England before the 
statute of Edward III. If that memorable law did not give all pos- 
sible precision to the offence, which we must certainly allow, it pre- 
vented at least those stretches of vindictive tyranny which disgrace 
the annals of other countries. The praise, however, must be un- 
derstood as comparative. Some cases of harsh if not illegal convic- 
tions could hardly fail to occur, in times of violence and during 
changes of the reigning fiunily. Perhaps the circumstances have 
now and then been aggravated by historians. Nothing could be more 
illegal than the conviction of the earl o^ Cambridge and Lord Scrop 
in 1415, if it be true, according to Carte and Hume, that they were 
not heard in their defence. But, whether this is to be absolutely 
inferred from the record (2), is perhaps open to question. There 
seems at least to have been no sufficient motive for sUch an irre- 
gularity ; their participation in a treasonable conspiracy being ma- 
nifest from their own confession. The proceedings against Sir John 
Mortimer in the 2d of Henry VI. (3) are called by Hume highly irre- 
gular and illegal. They were, however, by act of attainder, which 
cannot well be styled illegal. Nor are they to be considered as se- 
vere. Mortimer had broken out of the Tower, where he was con- 
fined on a charge of treason. This was a capital felony at conunoQ 

H ) DuriDg the famoiu process against the knights ture, w hetber be might make use of this means, licet 

templars In ihe reign of £dward 11., the archbishop hoe in regno Anglice nunquam vitwn fuerii vtl ••• 

pf York, haTing taken the eiamiuation of certain ditum? EtsltorqueudI sunt, atrCira per dertcMvel 

templars in his proTince, felt some doubts which be laicos? £t dato, qu6d nulliu omnind tortar iwteuiri 

propounded to several monasteries and divines, valeat Jn AngUA, utrtim pro tortorlbus mittendom 

Most of these relate to the main subject But one sit ad partes transmarlnas? Walt. Hemiogford,p.25(i. 

question, fitter Indeed for lawyers than theologians, (2) Rot. Part vol. Iv. p. 65. 

was, whereas many would not confess without tor- (3) Id. p. 208. 
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law; and the chief irregularity seems, to have c(»i$isled in having 
recourse to parliament in order to attaint him of treason, i^hen he 
had already forfeited bis life by another crime. 

I would not willingly attribute to the prevalence of Tory disposi- 
tions what may be explained otherwise, the progress which Mr. 
Hume s historical theory as to our constitution has beea gradually 
making since its publication. The tide of opinion, which since the 
Revolution, and indeed since the reign of James I., had been flowing 
so strongly in favour of the antiquity of our liberties, now seems, 
aiD(n]g'|be higher and more literary classes, to set pretty decidedly 
the other way. Though we may still sometimes hear a demagogue 
chattering about the wittenagemot, it is far more usual to find sensi* 
ble and liberal men who look on Magna Cbarta itself as the result of 
an uninteresting squabble between the king an4 his barotis. Acts 
of force and injustice, which strike the cursory inquirer, especially 
if be derives his knowledge from niodern cotupilationsr, more than 
the average tenour of events, are selected and displayed as fair sam- 
ples of the law and of its administration. We are deceived by the 
comparatively perfect state of our present liberties, and fcrget that 
our superior security is far less owing to positive law, than to the 
controul which is exercised over government by public opinion 
through the general use of printing, and to the diffusion of liberal 
principles in [joUcy through tbe same means. Thus, disgusted at a 
contrast which it was hardly candid to institute, we turn away from 
tbe records that attest the real, though imperfect, freedom of Qur 
ancestors ; and are willing to be persuaded, that the whole scheme 
of English polity, till the coAmous took on theiiiselves to assert their 
natural rights against James.!., was at best but a mockery (^ po- 
pular privileges, hardly recognized in theory, and never regarded in 
effect. • 

This system, vwhen stripped of tttose slavish inferences that Brady 
and Carte attempted to build upon it, admits perhaps of no essential 
objection but its want of historical truth. God forbid that our rights 
to just and free government should be tried by a jury of antiquaries L 
Yet it is a generous pride that intertwines the consciousness of he- 
reditary freedom with the memory of our ancestors; and no tri- 
fling argument against those who seem indifferent in its causie, that 
the character of the bravest and most, virtuous among nation^ has 
not depended upon the accidents of race or climate, but been gra-* 
dually wrought by the plastic influence of civil rights, traosmitted as 
a prescriptivQ inheritance through a long course of generations. 

By what me^ns the English acquired and preserved this ^^^^ ^^^^i^ 
political liberty, which, even in the fifteenth ceatury, was to form tbe con- 
ifae admiration of judicious foreigners (1), is a very ra- ^*^"*'°- 
tional and interesting fnquiry. Their own serious and steady al- 
ii) Fhlilp de ComUies takes several opportuflilles of testify log hU esteem for tbe Engllsb government. 
See particularly 1. 1?, c. 1. and I. v.c. zlx. 
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tachment to the laws mast always be reckoned among the |»incipal 
causes of this blessing. The civil equality of all freemen below the 
rank of peerage, and the subjection of peers themselves to the im- 
partial arm of justice, and to a just share in contribution to public 
burthens, advantages unknown to other countries, tended to identify 
the interests and to assimilate the feelings of the aristocracy with 
those of the people ; dasses whose dissension and jealousy have been 
in many instances the surest hope of sovereigns aiming at arbitrary 
power. This freedom from the oppressive superiority of a privi- 
leged order was peculiar to England. In many kingdoms the royal 
prerogative was at least equally limited. The statutes of Aragon are 
more full of remedial provisions. The right of opposing a tyran- 
nical government by arms was more frequently asserted in Castile. 
But no where else did the people possess by law, and I think upon 
the whole, in effect, so much security for their personal freedom and 
property. Accordingly, the middling ranks flourished remarkably, 
not only in commercial towns, but among the cultivators of the soil. 
♦*> There is scarce a small village," says Sir J. Fortescue, ** in which 
you may not find a knight, an esquire, or some substantial house- 
holder (paterfamilias), commonly called a frankleyn (i), possessed of 
considerable estate ; besides others who are called freeholders, and 
many yeomen of estates sufficient to make a substantial jury." I 
would, however, point out more particularly two causes which had 
a very leading efficacy in the gradual devdopment of our constilu- 
tion ; first, tt^ schemes of continental ambition in which our govern- 
m^t was long engstged ; secondly, the manner in which feudal 
principles of insiibordination and resi^nce were modified by the 
prerogative of the early Norman kings. 

i . At the epoch when William the Conqueror ascended the throne, 
hardly any oiher power was possessed by the king of France than 
what he inherited from the great fiefs of the Capetian family. War 
with such a potentate was not exceedingly to be dreaded, and Wil- 
liam, besides his immense revenue, could employ the feudal services 
'^f his vassals, which were extended by him to continental expe- 
ditions. These circumstances were not essentially changed till after 
the loss of Normandy ; for the acquisitions of Henry II. k^pt him 
fully on an equality with the French crown, and the dilapidation 
which had taken place in the royal demesnes was compensated «by 
several arbitrary resources that filled the exchequer of these mo- 
narchs. But in the reigns of John and Henry III., the position of 
England or rather of its sovereign with respect to France, underwent 
a very disadvantageous change. The loss of Normandy severed the 

{i) By a ft-ankleTD In this place we are to uuder- The mention of Chaucer leads me to add* that 
Stand what we call a country squire, like the frank- the prologue to his Canterbury Tales Is of Itself a 
leyn of Chaucer; for the word esquire |n Fortes- continual testimony tq tte plenteous apd comfort- 
cue's time ^as only used In Its limned sense, fpr able situation of the middle ranks In England, as 
the sons of peers and knights, or such as bad ob- well as to that fearless Independence and freqoeot 
tained the title by creation or some other legal originality of character amongst them, which li- 
means. berty and competence have conspired to prodoce. 
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coonexion between the English nobility and the Continent ; they had 
no longer estates to defend, and took not sufficient interest in the 
concerns of Guienne, to fight for that province at their own cost. 
Their feudal service was now commuted for an escuage, which felt 
very short of the expenses incurred in a protracted campaign. Tal- 
lages of royal towns and demesne lands, extortion of money from 
the Jews, every feudal abuse and oppression, were tried in vain to 
replenish the treasury, which the defence oJF Eleanor's inheritance 
against the increased energy of France was constantly exhausting. 
Even in the nK)st arbitrary reigns, a general tax upon landholders, 
in any cases but those prescribed by the feudal law, had not been 
ventured ; and the standing bulwark of Magna Gharta, as well as 
the feebleness and unpopularity of Henry III., made it more dan- 
gerous to violate an established principle. Subsidies were therefore 
constantly required ; but for these it was necessary for the king to 
meet parliament, to hear their complaints, and, if he could not elude, 
to acquiesce in their petitions. These necessities came still more 
urgently upon Edward I., whose ambitious spirit could not patiently 
endure the encroachments of Philip the Fair, a rival not less ambi- ^ 
tious, but certainly less distinguished by personal prowess than 
himself. What advantage the friends of liberty reaped from this 
ardour for continental warfare is strongly sem in the circumstances 
attending the Gonfirmation of the Charters. 

> But after this statute had rendered all tallages without consent of 
parliament illegal, thdugh itdid not for some time prevent their being 
occasionally imposed, it was still more difficult to carry on a war 
with France or Scotland, to keep on foot naval armaments, or even 
to preserve the courtly magnificence which that age of chivalry af- 
fected , without perpetual recurrence to the house of commons. Ed- 
ward 111. very little consulted the interests of his prerogative when 
he stretched forth his hand to seize the phantom of a' crown in 
France. It compelled him to assemble parliament almost annually, 
and often to hold more than one session within the year. Here the 
representatives of England learned the habit of remonstrance and 
conditional supply ; and though, in the meridian of Edward's age 
and vigour, they often failed of immediate redress, y^t they gra- 
dually swelled the statute-roll with provisions to secure their coun- 
try's freedom ; and acquiring self-confidence by mutual intercourse, 
ami sense of the public opinion, they became able, before the end of 
Edward's reign, and still more in that of his grandson, to controul, 
present, and punish the abuses of administration. Of all these proud 
and sovereign privileges, the right of refusing supply ^as the key- 
stone. But for the long wars in which our kings were involved, at 
first by their possession of Guienne, and afterwards by their pre- 
tensions upon the crown of France, it v^uld have been easy to sup- 
press remonstrances by avoiding to assemble parliament. For it 
must be confessed, that an authority was given to the king's procla- 
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inations, and to ordinances of the council, wliich differed but Httte 
from legislative power, and would very soon have been inteipreted 
by complaisant courts of justice to give them the full ext^t of 
statutes. 

It is common indeed to assert, that the liberties of En^nd were 
bought with the blood of our forefathers. This is a very magnani- 
mous boast ; and in some degree is consonant enough to the truth. 
But it is far more generally accurate to say, that they were purchased 
by money. A great proportion of our best laws, including Magna 
Gharta il^f, as it now stands confirmed by Henry llll, were, in the 
most literal sense, obtained by a pecuniary bargain mih the crown. 
U many parliaments of Edward III. and Richard IL this sale of re* 
dress is chaffered for as distinctly, and with as little apparent sense 
of di^race, as the most legitimate business between two merchants 
would be transacted. So little was there of voluntary benevolence 
in what the loyal courtesy of our constitution styles concessions from 
the tUrone ; and so little title have these sovereigns, though we can- 
not refuse our admiration to the generov virtuerof Edward III. and 
Henry V., to claim the gratitude of posterity as the benefactors of 
their people! 

2. The relation established between a lord and his vassal, by the 
feudal tenure, far from containing principles of any servile and im- 
plicit obedience, permitted the compact to be dissolved in case of its 
violation by either party. This extended as much to the sovereign 
^ to inferior lords ; the authority of the formed in France, where the 
system most flourished, being f«r several ages rather feudal than 
political. ]f a vassal was aggrieved, and if justice was denied him, 
be sent a defiance, that is a renunciation of fealty to the king, and 
was entitled to enforce redress at the point of his sword. It then be- 
came a contest of strength as between two imlependent potentates, 
and was terminated, by treaty, advantageous or otherwise, accordii^ 
to the fortune of war. This privilege, suited enough to the situation 
of France, the great peers of which did not originally intend to ad- 
mit more than a nominal supremacy in the house of Capet, was evi- 
dently less compatible with the regular monarchy of England. The 
stern natures of William the Conqueror and his successors kept in 
controul the mutinous spirit of their nobles, and reaped the profit of 
feudal tenures, without submitting to their reciprocal obligations. 
They counteracted, if I may so say, the centrifugal force of that system 
by the application of a stronger power ; by preserving order, admi- 
nistering justice, checking the growth of baronial influence and riches, 
with habitual activity, vigilance, and severity. Still, however, there 
remained the original principle, that allegiance depepded condition- 
ally upon good treatment, and that an appeal might be lawfully made - 
to arms against an oppressive government. Nor was this, we may be 
sure, left for extreme necessity, or thought to require a long endur- 
ing forbearance. In modern times, a king compelled by his subjects' 
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swords to abandon any pretension would be supposed to hare ceased 
to reign ; and the express recognition of such a right as that of insur* 
rection has been justly deemed inconsistent with, the majesty of law. 
But ruder ages had ruder sentiments. Force was necessary to repel 
force; and men accustomed to see the king's authority defied by pri* 
vate riot were not much shocked when it was resisted in defence of 
public freedom. 

The Great Charter of John was secured by the election of twenty* 
five barons, as conservators of the compact. If the king, oj* die jus- 
ticiary m his absence, should transgress any article, any four might 
demand reparation, and on denial carry their complaint to the rest 
of their body. ''And those barons, with all the commons of the 
land, diall distrain and annoy us by every means in their power ; that 
is, by seizing our castles, lands, and possessions, and every other 
mode, till the wrong shall be repaired to their satisfaction ; saving 
our person, and our queen and children. And when it shall be re^ 
paired they shall obey us as before (i)." It is amusing to see the 
common law of distress introduced upon this gigantic scale; and Uie 
capture of the king's castles treated as analogous to impounding a 
neighbour's horse for breaking fences. 

A very curious illustration of this feudal principle is found in the 
conduct of William earl of Pembroke, one of the greatest names in 
our ancient history, towards Henry 111. The king had defied hiro^ 
which was tantamount to a declaration of war ; alledging that be had 
made an inroad upon the royal domains. Pembroke maintained that 
be was not the aggressor, that the' king had denied him justice, and 
been the first to invade his territory ; on which account he bad tliought 
himself absolved from his homage, and at liberty to use force against 
the malignity of tlie royal advisers. ''Nor woDid it be for the king's, 
honour, " the earl adds, " that I should submit to his will against rea^ 
son, whereby 1 should rather do wrong to him and to that justice 
which he is bound to administer towaixis his people : aod I shouki 
give an ill example to all men, in deserting justice sfnd right, in com- 
pliance with his mistaken will. For this would shew that I loved my 
worldly wealth better than justice." These words, with whatever 
dignity expressed, it may be objected, prove only the disposition of 
an angry and revolted earl. But even Henry fully admitted the right 
of taking arms against himself, if he had meditated his vassal's des« 
truction, and disputed only the application of this maxim to the earl 
of Pembroke (2). 

These feudal notions, which placed the moral obligation of Blle^ 
giance very low, acting under a weighty pressure from the real strength 
of the crown, were favourable to constitutional liberty. The great 
vassals of France and Germany aimed at living independently on their 
fiefs, with no further concern foi* the rest, than as useful allies, having 



{i) Brady's flist. vol. I. Appendix, p. 148. 



02) Matt. Parlr, p. S30. 
It vol. It. p. 41. 



I^UtetQO'B BM^of B«Qr>. 



172 STATE or EURCN^E [Chap. VHI. 

a common interest against the crown. But in England, as there was 
Qo prospect of throwing off subjection, the barons endeavoured only 
10 Ughten its burthen, fixing limits to prerogative by law, and secur- 
ing dieir observation by parliamentary remonstrances, or by dint of 
arms. Hence, as all rebellions in England were directed only to 
coerce the government, or, at the utmost, to change the succession of 
the crown, without the smallest tendency to separation, they did not 
impair the national strength, nor destroy the character of the con- 
stitution. In all these contentions, it is remarkable that the people 
and clergy sided with the nobles against the throne. No individuals 
are so popular with the monkish annalists^ who speak the language of 
the populace, as Simon earl of4^icester,. Thomas earl of Lancaster, 
and Thomas duke of Glocester, aH turbalent opposers of the royal 
authority, and probably Kltle deserving of their panegyrics. Very 
few English historians of the middle ages are advocates of preroga- 
tive. Tbi&may be ascribed both to the equsdity of our laws, and to 
the interest whicli the aristocracy found in courting popular favour, 
when committed against so formidable an adversary as the king. 
And even now when the stream, that once was hurried along gullies, 
and dashed down precipices, hardly betrays, upon its broad and tran- 
quil bosom, the motion that actuates it, it must still be accounted a 
singular happiness of our constitution, that, all ranks graduating har* 
moniously into one another, the interests of peers and commoners are 
radically interwoven; each in a certain sense distinguishable, hut not 
balanced tike opposite weights, not separated like discordant fluids,., 
not to be secured by insolence or jealousy, but by mutual adherence 
and i*eciprocal influences. 

From the time of Edward I. the feudal system and all 
tKalHtWD- the feelings connected with it declined very rapidly, 
buu/*'^*'****"*^ But vrhat the nobility lost in the number of their mili- 
tary tenants was in some degree compensated by the 
state of manners. The higher dass of them, who took the chief 
share in public affairs, wpre exceedingly opulent ; and their mode of 
life gave wealth an incredibly greater efficacy than it possesses at 
present. Gentlemen of large estates and good familieis, who had at- 
tached themselves to these great peere, who bore offices, which we 
should call menial, in their households, and sent their children thither 
for education, were of course ready to follow their banner in rising, 
without much inquiry into the cause. Still less would the vast body 
of teiiants^ and their retainers, who were fed at the caslle in time of 
peace, refuse to carry their pikes and staves into the field of battle. 
Many devices were used to preserve this aristocratic influence, which 
riches and ancestry of themselves rendered so formidable. Such 
was the maintenance of suits, or confederacies for the purpose of 
supporting each other's claims in litigation, which was the subject 
of frequent complaints in parliament, and gave rise to several pro- 
hibitory statutes. By help of such confederacies, parties were ena- 
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bled to make violent entries upon the lands they claimed, which the 
law itself could hardly be said to discourage (i). Even proceedings 
in courts of justice were often liable to intimidation and influence (2). 
A practice much allied to confederacies of maintenance, though 
ostensibly more harmless, was that of giving liveries to all retainers 
of a noble family ; but it had an obvious tendency to preserve that 
spirit of factious attachments and animosities; which it is the general 
policy of a wise government to dissipate. From the iirst year of 
Richard II. we find continual mention of this custom, with many legal 
provisions against it, but it was never abolished till the reign of 
Henry VII (5), 

These associations under powerful chiefs were only preraient habits 
incidentally beneficial as they tended to withstand the ®' "p*"*- 
abuses of prerogative. lA their more usual course, they were de- 
signed to thwart the legitimate exercise <»f the king's governbient in 
the administration of the laws» All Europe was a scene of intestine 
anarchy during the middle ages ; and though England was far less ex- 
posed to the scourge of piivate war than most nations on the C!on- 
tinent, we should find, could we recover the local annals of every 
country, such an accumulation of petty rapine and tumult, as would 
almost alienate us from the liberty which served to engender it. 
This vms the common tenour of manners, sometimes so much ag- 
gravated as to find a place in general history (4), more often attested 
by records, during the three centuries that the bouse of Plantagenet 
sat on the throne. Disseisin, or forcible dispossession of freeholds, 
makes one of the most considerable articles in our law-books (S). 
Highway robbery was from the earliest times a sort of national crime. 

• 

{i) If a man was disseised of his land, he might ttpdants In livery as they coald master.' Sir John 

enter upon the disseisor and reinstate himself With- Paston was to provide twenty men In their llrery- 

ont coarse of law. In what case this right of entry gowns, and the duke of Norfolk two handred. This 

was taken away, or tolled^ as It was eipressed, by illustrates the well-known story of Henry YII. and 

the death or alienation oT the disseisor. Is a subject tbe earl of Oxford, and shews the mean and op- 

extensive enough to occupy two chapters of Lyttle- presslve conduct of tbe king In that affair, which 

ton. Wbat pertains to our inquiry, Is that by ad Hume has pretended to jastify* 

entry, in ihe old law-books, we must undorstand In tbe flrst of Edward W. it^is said in the roll of 

an actual repossession of the disseisee, not a suit In parliament, (vol. v. p. 407), tbat ''by yevlng of It- 

ejectment, as it is now interpreted, but which is a veries and signes, contrary to tbe statutes and Or- 

comparatlvely modem proceeding. The flrst re- dinances made aforetyme, maintenaunce of qutr- 

medy, says Britton, of the disseisee is to collect a reis, extortions, robberies, murders been multiplied 

body of his friends, (recolUer amys et force) and and continued within this reame, to the grele dls- 

wtthout de(ay to cast out' the disseisors^ or at least turbance and inquietation of the same." 

to maintain himself In possession along with them. (4) Thus to select one passage out of many ; Eodem 

c 44. This entry ought Indeed by 5 RIc. II. stat. 1. anno (1332) quidam mailgnl, fuiti quoramdam mag- 

e. 8l to be made peaceably ; and the Justices might natum praesldio, regis adolescentlam spementes, 

assemble the posse comltattis, to Imprison persons et regnum periurbare Intendentes, In tanlam tnr- 

enterlng on lands by violence, (IS Ale. II. c. 2.) but bam creverunt, nemora et saltns occapaveront, Ita 

these laws Imply the facts- that made them ne- qudd toti regno terrorl essent. Walslngham, p. 132. 

oessary. ^5) I am aware that In many, probably a great 

(2) No lord, or other person, by 20 RIc. II. c. 3., majority of reported cases, this word was technl- 

was permitted to sit on tbe bench with the Justices ealiy used, where some unwar»aQted conveyance, 

of assize. Trials were sometimes overawed by such as a feoffment by tbe tenant for life, was held 

armed parties, who endeavoured to prevent their to have wrought a disseisin ; or where the plaintiff 

adversaries from appearing. Fasten Letters, vol. 111. was allowed, for the purpose of a more conve- 

p. 119. nlentjremedy, to feign himself disseised, which was 

IS) From a passage In the Fasten Letters, (vol. II. called disseisin by election. But several prooCs 

p. 23.) It appears that, far fkrom these acts being re- might be bi-ooght from tbe parliamentary petitions, 

garded. It was considered as a mark 'of respect to and I doabt not, if nearly looked at, from tbe year* 

the king, when he came into a country, for the no- books, that In other cases there was an actual and 

Wemen and gentry to meet him vilth as many at- violent expulsion. And the deflnition of disseisin In 
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Capital paDisbmeots, though very frequent, made little impression 
en a bold and licentious crew, who had at least the sympathy of those 
who had nothing to' lose on their side, and flattering prospects of 
impunity. W^ know how long the outlaws of Sherwood lived in 
tradition ; men, who, like some of their betters, have been permitted 
to redeem by a few acts of generosijty the just ignominy of extensive 
crimes. These indeed were the heroes of vulgar apj^use ; but when 
such a judge as Sir John Fortescue could exult that more Englishmen 
were hangal for robbery in one year, than French in seven, and that 
*^ if an Englishman be poor, and see another having riches, which 
may be taken from him by might, he will not spare to do so (1),*' it 
may be perceived how thoroughly these sentiments had pervaded the 
public mind. 

Such robbers, I have said, had flattering prospects of impunity. 
Besides the general want of communication, which made one who 
bad fled frdm his own neighbourhood tolerably secure, they had the 
advantage of extensive forests to facilitate their depredations, and 
prevent detection. When outlawed, or brought to trial, the worst 
ofiFenders could frequently purchase charters of pardon, which de- 
feated justice in the moment of her blow (2). Nor were the nobility 
ashamed to patronize men guilty of every crime. Several proofs of 
this occur in the rolls. Thus, for example, in lhe22d of Edward HI., 
the commons pray, that ^* whereas it is notorious how robbers and 
malefactors infest the country, the king would charge the great men 
of the land, that none such be maintained by them, privily or openly, 
but that they lend assistance to arrest and take such ill-doers (3)." 

alt the old wrltov, such as Brittoa and Lyttleton, Is (2) The manner In which these were obtained, ta 

'ObTlouslf framed upon Its primary meaning of viO" spite of law, may be noticed amopg tbe violent 

lent dispossession, which the word had probalily courses of prerogative. By statute 2 E. ill. c 2. 

acquired long before the more peaceable disseisidl, confirmed by to E. III. c. 2., tbe king's poww of 

If I may use the ezpressloa, became the subject of granting pardons was taken away, exc^t in cases of 

the remedy by assise. homicide per infortunium. Another act, 14 E. III. 

I would speak with deference of Lord Mansfield's c. is., reciting that the former laws in this nspod 
•daborate Judgment to Taylor dem. Atkins v. Horde, have not b««n kept, declares that all pardons con- 
4 Burrow, 107, etc. ; but some positions In it appear trary to them shall be holden as null. This bow- 
to me rather too strongly stated; and particularly, ever was disregarded like the rest; and tbe oom- 
4hat the acocyttance of the disseisor as tenant by tbe mons began tacitly to recede from them, and 
lord was necessary to render the disseisin complete ; endeavoured to compromise tbe question with the 
a oondlUon which I have not found hinted In any crown. By 27 E. 111. stat. 1. c. 2. without adverting 
Jaw-book. See Butler's note on Co. Lytt p. 330. ; to the existing provisions, which may tberetore 
where that eminent lawyer expresses similar doubts seem to be repealed by implication, it is enacted 
as to Lord Mansfield's reasoning. It may however that in every charter of pardon, granted at any ods's 
be remarked, that constructive, or elective disseisins, suggestion, tb6 suggestor s name and the groands 
being of a technical nature, were more likely to of his suggestion shaU be expressed, that if (be 
produce cases in tbe year-books, than those acoom- same be found untrue, it may be disallowed. Aod 
panled with actual violence, which would commonly in 13 &. II. staU 2. c. 1 . we are surprised to find tbe 
turn only on matters of fact, and be determined by commons requesting that pardons might not be 
e Jury. granted, as If the subject were wholly unknown ta 

A remarkable instanjce of violent disseisin, amount- the law ; the king protesting in reply, that he will 

Ing In effect to a private war, may be found in tbe save his liberty and regality, as bis progenitors bad 

Paston Letters, occupying most of the fourth vo- done before, but conceding some regulatioos far less 

lume. One of the Paston family, claiming a right remedial than what were provided already by tbe 

to Caister Castle, kept possession against, the duke 27th of Edward II. Pardons make a pretty large 

of Norfolk, who brought a large force, and laid a bead in Brooke's Abridgment, and were andoabt- 

reguUir siege to the place, till it surrendered tor ediy granted without scruple by every one of oor 

ivant of provisions. Two of the besiegers were kings. > A pardon obtained in a case of peculiar 

Allied. It does not appear that any legal- measures atrocity is the subject of a specific remonstraBce 

were taken to prevent or punish this outrage lo 23 B. VI. Bot. Pari. vol. v. p. ill. 

(1) Difference between an Absolute and Limited (3) Rot. Pari. voL U. p. 201. A strange policy, fof 

Monarchy, p. go. which no rational cause can be aUediiBd, kept 
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It is perhaps the most meritorious pari of Edward I.'s govemment, 
that he beiit all his power to restrain these breaches of tranquillity. 
One of his salutary provisions is still in (!bnstant use, the statute of 
coroners. Another more extensive, and though partly obsolete, the 
foundation of modern laws, is the statute of Wintou, which, reciting 
that '/from day to day robberies, murders, burnings, and theft be 
inore oiiten used than they have been heretofore, and felons cannot 
be attainted by the oath of jurors which had rather suffer robberies 
on strangers to pass without punishment, than indite the offenders, of 
whom great part be people of the same country, or at least, if the 
offenders be of another country, the receivers be of places near, " 
enacts that hue and cry shall be made upon the commission of a 
robbery, and that the hundred shall remain answerable for the da- 
mage, unless the felons be brought to justice. It may be inferred 
from this provision, that the ancient law of frank-pledge, though 
retained longer in form, had lost its efficiency. By the same act, 
no stranger or suspicious person was to lodge even in the suburbs oJF 
towns; the gates were to be kept locked from sunset to sunrising; 
every host to be answerable for his guest ; the highways to be cleared 
of trees and underwood for two hundred feet on each side ; and every 
roan to keep anns, according to his substance, in readiness to follow 
the sheriff on hue and cry raised after felons (1). The last provision 
indicates that the robbers plundered the country in formidable bands. 
One of these, in a subsequent part of £dward*s reign, burned the 
town of Boston during a fair, and obtained a vast booty, though their 
leader had the ill fortune not to escape the gdllov^s. 

The preservation of order throughout the country was originally 
entrusted* not only to the sheriff, coroner, and constables, but to 
certain magistrates, called conservators of the peace. These, in con- 
formity to the democratic character of our Saxon government, were 
elected by the freeholders in their county-court (2). But Edward I. 
issued commissions to carry into effect the statute of Winton ; and 
from the beginning of Edward III/s reign, the appdntment of con- 
servators was vested in the crown, their authority gradually enlarged 

Wates> and evea Gbeshlre, distinct from the rest of Complaints of tlie di^rderly state of the Welsh 

the kingdom. Nothing could be more Injurious to frontier are repeated as late as t2 Edw. lY. vol. rf. 

the adjacent coanties. Upon the credit of tlieir p. 8. 

Immunity from the Jurisdiction of the king's courts, It is curipus that, so early as 15 Edvf. II., a writ 

the people of Cheshire broke with armed bands into was addressed to ^be earl of Arundel, justiciart of 

the neighbouring counties, and perpetrated all the Wales, directing him to cause twenty-four discreet 

crimes in their power. Rot. Pari. toI. ill. p. 81. persons to be chosen from the north, and as many 

2(H. 440. Stat, i fl. lY. c. 48. As to the Welsh fron- from the south of that prlndpallty to serre in pw 

tier, it was constantly almost in a state of war, liament. Rot. Park vol. i. p. 45G. And we And a 

whi<^ a very little good sense and benevolence in similar writ in the 20th of the same king. Prynne's 

•ay one of our shepherds would have easily pre- Register, 4th part. p. 60. Willis says, that be has 

vented, by admitting the conquered people to par- seen a return to one of these precepts, much ob- 

take in equal privileges with ttieir fellow-subjects, llterated, but from which It appears, that Conway, 

Instead of t^, they satlftfled themselves with ag- Beaumaris, and Carnarvon returned memhers. 

gravating the mischief by granting legal reprisals Notitla Parllameatarla. vol. 1. preface, p. 15. 

apoo Welshmen. Stat. 2 B. lY. c. 16. Welshmen {i) The statute of Winton was c<niflrmed, and pro- 

were absolutely ezduded from bearing oIDces In claimed aftvsh by the sheriffs, 7 R. II. c. 6., after an 

Wales. The English living In the English towns of mn of great disorder. 

Wales earnestly petition, 23 H. YI. Rot. Pari vol. v. ^ Blackstone, vol. 1. c 9. Carte, vol. li. p. 203. 
p. 104. 154., that this exciu^on naay be kept in force. 
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by a series of statutes, and their titl^ changed to that of justices. 
They were empowered to imprison and punish all rioters and other 
offenders, and such as they should find by indictment, or suspicion, 
to be reputed thieves or vagabonds ; and to take sureties for good 
behaviour from persons of evil fame (1). Such a jurisdiction was 
hardly more arbitrary than, in a free and civilized age, it has been 
thought fit to vest in magistrates; but it was ill endured by a people 
who placed their notions of liberty in personal exemption from re- 
straint, rather than any political theory. An act having been passed 
(2 R. II. Stat. 2. c. 6.) in consequence of unusual riots and outrages, en- 
abling magistrates to commit the ringleaders of tumultuary assemblies 
without waiting for legal process till the next arrival of justices of 
gaol delivery, the commons petitioned next year against this ''horrible 
grievous opdinance," by which *' every freeman in the kingdom would 
be in bondage to these justices," contrary to the great charter, and to 
many statutes, which forbid any man to be taken without due course 
of law (^. So sensitive was their jealousy of arbitrary imprisonment, 
that they preferred enduring ript and robbery to chastising them by 
any means that might afford a precedent to oppression, or weaken 
men s reverence for Magna Charia. 

There are two subjects remaining, to which this retrospect of the 
* state of manners naturally leads us, and which I would not {)ass un- 
noticed, though not perhaps absolutely essential to a constitutional 
history ; because they tend in a very material degree to illusti-ate the 
progress of society with which civil liberty and regular government 
are closely connected. These are, first, the servitude or villenage of 
the peasantry, and their gradual emancipation from that condition ; 
and, secondly, the continual increase of commercial intercourse with 
foreign countries. But as the latter topic will full more conveniently 
into the next part of this work, I shall postpone its consideration for 
the present. 

In a former passage I have remarked of the Anglo- 

^««igeofthe ^^Qj^ ceoris, that neither their situation nor that of 

. nature and «ra- their desccndanls for the earlier reifms after the con- 

dual extinction. . ■ i ". j »* /• 

quest appears to have been mere servitude. . But from 
the time of Henry 11., as we learn from Glanvil, the villein so called 
was absolutely dependent upon bis lord*s will, compelled to unlimited 
services, and destitute of property, not only in the land he hdd 
for his maintenance, but in his own acquisitions (3). If a villein pur- 
<;hased or inherited land, the lord might seize it; if he accumukited 
stock, its possession was equally precarious. ^Against his lord he had 
no right of action ; because his indemnity in damages, if he could 

(1) J B. in. fUt. li. c. 46; 4 B. III. c2. ; 34 E. III. that this act, 2 B. II. c. 46., was not foanded ou a 

c. t J ; 7 R. II. c. 5. The Institution excited a good petition, bat on the king's answer ; so that the com- 

deal of Ul-wlII, even before these strong acts were mons were not real parties to it, and accordlDgly 

passed. Many petitions of the commons In the 28th call It an ordinance In their present petition. This 

E. III., and other years, complain of It. Rot. Pari, natarally Increased their animosity In treating It at 

▼ol. II. an Inrrlngement of the snbjert's right. 

(3) Rot. Pari. Tol. 111. p. 65. It may be obsenred (3) GlanTii, 1. v. c. 5. 
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have recovered any, might have been immediately taken away. If 
he fled from his lord's service, or from the land which he held, a writ 
issued de nativitate proband^, and the master recovered his fugitive 
by law.* His children were born to. the same stale of servitude ; and 
contrary to the ruleof the civil laW, where one parent was free, and 
the other in villenage, the offspring followe4 their father's con- 
dition (i). 

This was certainly a severe lot ; yet there are circumstances which 
materially distinguish it from slavery. The condition of villenage, at 
least in later times, was perfectly relative; it formed no distinct or- 
der in the political oeconomy. No man was a villein in the eye of 
law, unless his master claimed him : to all others he was a freeman, 
anci might acquire, dispose of, or sue for property without impedi- 
ment. Hence Sir E. Coke argues, that villeins are included in the 
29lh article of Magna Charta : "No freeman shall be disseised nor 
imprisoned (2)." For murder, rape, or mutilation of his villein, the 
lord was indictable at the king's suit ; though not for assault or im- 
prisonmenft, which were within the sphere of his seignorial autho- 
rity (5). V ' 

This class was distinguished into villeins regardant, who had been 
attached from time immemorial to a certain nianor, and villeins in 
gross, where such territorial prescription had never existed, or had 
been broken. In the condition of the^, whatever has been said by 
some writers, I can fmd no manner of difference ; the distinction 
was merely technical, and affected only the mode of pleading (4). 

H) According to Bracton, the bastard of a nlef, or ton*8 Postbuma, p. 223. Brlttob howeTer, a little 

female Tlilein, was born In servitude; and where after Bracloo, says that In an action the Tllleln la 

the parents lived on a villein tenement, the children answerable to all men, and all men to him. p. 79. 

of a nlef, even thoitgh married to a freeman, were And later Judges, In favorem Ubertatls, gave this 

▼Ulelns. 1. Iv. c. 21. ; and see Beame's translation of construction to the viUeln's situation, which must 

Glanvil, p. too. But Lyttleton lays down an opposite therefore be considered as the clear law of England 

doctrine, that a bastard was necessarily tree ; be- In the fourteenth and fifteenth centurled. \ 

cause, bellig the child o' no father. In the contem- (3) Lyttletooi sect. 189.190., speaks only of an appeal 

platlon of law, he could not be presumed to Inherit In the two former cases; but an Indictment Is & 

servitude from any one ; and makes no distinction fortiori ; and he says, sect. 194., that an Indictment, 

as to the parent's residence. Sect. 188. I merely though not an appeal, lies against the lord for 

take notice of this change Id the law betweeiL the noalmlng bis villein. 

reigns of Henry HI. and Edward IV. as an Instance f4) Gurdon, on Courts Baron, p. 592., supposes the 
of the bias which the Judges shewed in favour of vtileln In gross to have been the Lanns or Servus of 
personal freedom. Another, If we can rely upon It, early times, a domestic serf, and of an Inferior spe- 
Is more Important. In the reign of Henry II., a cles to the cultivator, or villein regardant. Unluckily 
fireeman marrying a nlef and settling on a vlllelo Bracton and Lyttleton do not confirm this notion, 
tenentient, lost the privileges of freedom during the which would be convenient enough ; for In Domes- 
time of his occupation ; legem terree ^uhsI natlvus .day Bodl^ there Is a marked distinction between the 
amlttlt. Glanvil. 1. V. c. 6. This was consonant to Servl and VUlanl. Blaekstone' expresses himself 
the customs of some other countries, some of which inaccurately when he says the villein in gross was 
went farther, and treated such a pefson for ever as annexed to the person of the lord, and transferable 
a villein. But, on the '•ontrary, we find In Brltton, by deed ft-om one owner to another. By this means 
a century later, that the ulef hei'self by such a mar- indeed a villein regardant would become a vllljiln Id 
rlage became free during the coverture, c. 31. gross, but all villeins were alike liable to be sold by 

(^ I must confess that I have some doubts, how their owners. Lyttleton, sect. m. Blomefleld's 

far this was law at the epoch of Magna Charta. Norfolk, vol. HI. p 860. Mr. Hargrave supposes that 

Glanvil and Bracton both speak of the alatua ville- villeins In gross w^e never numerous ; (Case of. 

no^rf/, as opposed to that of liberty, and seem to con- somerset. Howell's State Trials, vol. xx. p. 42.) 

alder It as a civil condition, not a merely personal drawing this Inference from the -few cases relative 

relation. The civil law and the French treatise of to them, that occur la the year-books. And cer- 

Beaomanolr hold the same language. And Sir Ro- tainly the form of a writ de nativitate probandA, and 

bert Cotton maintains wl^boot hesitation, that vll- the peculiar evidence It required, which may be 

lelDS are not withhi the 29th section of Magna found In Fitzherbert's Nature Brevlum, or In Mr. H.'s 

Charta, *' beli% ezdnded by the word llber." Cot- argument, are only applicable to tbe other species. 

II. 42 . 
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■The term, in gross, is appropriated in our language to property held 
absolutely, and without reference to any other. Thus it is applied 
to rights of advowson or of common, when possessed simply, and not 
as incident to any particular lands. And there can be no doubt, 
that it was us^d in the same sense for the possession of a villein. 
But there was a class of persons, sometimes inaccurately confounded 
with villeins, whom it is more important to separate. Villenage had 
a double sense, as it related to persons, or to lands. As all men 
were free or villeins, so all lands were held by a free 6r villein te- 
nure. This great division of tenures was probably derived from the 
bockland and folkland of Saxon times. As a villein might be en- 
feoffed of freeholds, though they lay at the mercy of his lord, so a 
freeman might hold tenements in villenage. In this case, his personal 
liberty subsisted along with the burthens of territorial servitude. 
He was bound to arbitrary service at the will of the lord, and be 
might, by the same will, beat any moment dispossessed ; for such was 
the condition of his tenure. But his chattels were secure firom 
seizure, his person from injury, and he might leave the land when- 
ever he pleased (1). 

From so disadvantageous a condition as this of villenage, it may 
cause some surprise that the peasantry of England should have ever 
emerged. The law incapacitating a villein from acquiring property, 
placed, one would imagine, an insurmountable barrier in the way of 
his enfranchisement. It followed from thence, and is positively 
said by Glanvil, that a villein could not buy his freedom because the 
price he tendered would already belcmg to his lord (2). And even 
in the cas^ of free tenants in villenage, it is not easy to comprehend 
bow their uncertain and unbounded services could ever pass into 
slight pecuniary commutations ; much less how they could come to 
maintain themselves in their lands, and mock the lord with a nominal 
•tenure according to tlie custom of the manor. 

This, like many others relating to the progress of society, is a very 
obscure inquiry. We can trace the pedigree of prmces, fill up the 
catalogue of towns besieged and provinces desolated, describe even 
the whole pageantry of coronations and festivals, but we cannot re- 
cover the genuine history of mankind. It has passed away with 
slight and partial notice by contemporary writers ; and our most pa- 
tient industry can hardly at present put together enough of the frag- 
ments to suggest a tolerably clear representation of ancient manners 
and social life. I cannot profess to undertake what would require a 
command of books as well as leisure beyond niy reach ; but the fol- 
lowing observations may tend a little to illustrate our immediate 
subject, the gradual extinction of villenage. 

It t8 a donbtftal point, whether a ft-eemao could. In hence Rracton speaks of this proceeding as a mode 

coDteooplatlon or law, become a Tllleln In gross ; , hy which a freeman might /all into servitode. 

thoDgh his confession in a court of record, upon a (I) Bractou, 1. II. c. 8.; I. It. c 28. LyUIdon. 

suit already commenced, ( for this was requisite.) sect. 172. 

would estop him nrom claiming bis liberty; and (?) Glanvil, I.lv. c. &. 
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If we take what may be considered as the simplest case, that of a 
manor divided into demesne lands of the lord's occupation, and those 
ID the tenure of his villeins, performing all the services of agricul- 
ture for him, ii is obvious that his interest was to maintain just so 
maoy of these as his estate required for its cultivation. Land, the 
cheapest of articles, was the price of their labour; and though the 
law did not compel him to pay this or any other price, yet necessity, 
repairing in some degree the law's injustice, made those pretty secure 
of food and dwellings, who were to give the strength of their arms for 
his advantage. But in course of time, as alienations of small parcels 
of manors to free tenants came to prevail, the proprietors of land 
were placed in a new situation relatively to its cultivators. The tene- 
ments in villenage, whether by law or usage, were never separated 
from the lordship, while its domain was reduced to a smaller extent, 
through sub-infeudations, sales, or demises for valuable rent. The 
purchasers under these alienations had occasion for labourers ; and 
these would be free se^vants in respect of such employers, though in 
villenage to their original lord. A$ he demanded less of their labour, 
through the diminution of his domain, they had more to spare for 
other masters^; and retaining the character of villeins and the lands 
they held by that tenure, became hi^ed labourers in husbandry for 
the greater paripof the year. It is true, that all their earnings were 
at the lord's disposal, and that he might have made a profit of their 
labour, when he ceased to require it.for his own land. But this, 
which the rapacity of more commercial times would have instantly 
suggested, might escape a feudal supei*ior, who, wealthy beyond his 
wants, and guarded by the haughtiness of ancestry against the love 
of such pitiful gains, was better pleased to win the affection of his de- 
pendents, than to improve his fortune at their expense. 

The services of villenage were gradually rendered less onerous and 
uncertain. Those of husbandry indeed are naturally uniform, and 
might be anticipated witli, no small exactness. Lords of generous 
tempers granted indulgences, which were either intended to be^ or 
readily bai^ame perpetual. And'thus, in the time of Edward I., we 
find the tenants in seme manors bound only to stated services, as re? 
corded in the lord's book (i). Some of these perhaps might be villeins 
by blood ; but free tenants in villenage were still more likely to obtain 
this precision in their services; and from claiming a customary right 
to be entered in the court-roll upoi^ the same terms as their prede- 
cessors, prevailed at length to get copies of it for their security (2). 
Proofs of this remarkable transformation from tenants in villenage to 
copyholders are found in the reign of Henry III. I do not know, 
however, that they were protected, at so early an epoch, in the pos- 

(I) Dugdale'8 Warwickshire apivl Eden's State «r present, that W. 6., a Tillelo by blood, was a rebel 

the Poor, vd. i. p. 13. A passage In another local and ungrateful toward his lord, for which all his 

history rather seems to Indicate, that some kind of tenements were seised. Dls offence was the having 

dellnqaency was usually alledged, and some cere- i^ld that the lord kept four stolen sheep In his held, 

raony employed before the lord entered on (he fth BlomeBeld's Nqffolk, vol. 1 p. tl4. 

Ieln*8 land. In GIssIng manor, ao E. III., the Jury (2) Gurdon on Courts Baron, p. 57i. 
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session of their estates. Bot it is said in the year-book of the 42d of 
Edward lU., to be '^admitted for clear law, that if the customary 
tenant or copyholder does not perform his services, the lord may 
seize his land as forfeited (i)." It seems implied herein, that so long 
as the copyholder did continue to perform the regular stipulations of 
his tenure, the lord was not atliberty to divest him of his estate; and 
this is said to be confirmed by a passage in Britton, which has es- 
caped my search ; though Lyttleton intimates, that copyholders could 
have no remedy against their lord (2). However in the reign of 
Edward lY., this was put out of doubt by the judges, who permitted 
the copyholder to bring his action of trespass against the lord for 
dispossession. 

While some of the more fortunate villeins crept up into property 
as well as freedom under the name of copyholders, the greater part 
enfranchised themselves in a different manner. The law, which 
treated them so harshly, did not take away the means of escape, nor 
was this a matter of difficulty in such a country as England. To 
this indeed the unequal progression of agriculture and population in 
different counties would have naturally contributed. Hen emigrated, 
as they always must, in search of cheapness or employment, accord- 
ing to the tide of human necessities. But the villein, who had no 
additional motive to urge his steps away from his native place^ might 
well hope to be forgotten or undiscovered, when he breathed a freer 
air, and engaged his voluntary labour to a distant master. The lord 
had indeed an action against him ; but there was so little communi- 
cation between remote parts of the country, that it might be deemed 
his fault or singular ill-^fortune if he were compelled to defend him- 
self. Even in that case, the law inclined to favour him ; and so 
many obstacles were thrown in the way of these suits to reclaim fu- 
gitive villeins, that they could not have operated materially to retard 
their general enfranchisement (3). In one case indeed, that of un- 
molested residence for a year and a day within a walled city or bo- 
rough, the villein became free, and the lord was absolutely barred 
of his remedy. This provision is contained even in the laws of Wil- 
liam the Conqueror, as contained in Hoveden, and if it be not an in- 
terpolation, may be supposed to have had a view to strengthen the 
population of those places, which were designed for garrisons.. This 
law, whether df William or not, is unequivocally mentioned by 

il) Brooke's Abrldgm. Tenant par cople, 1. By dlrecOon, lo which the derendant could not set op 

the exteot-ToU of the manor of Brlslnghaaa in Nor- an Illegal authority ; Just as, although no writ runs 

folk In I2M, It appears that there were then ninety- against the king, hli ministers or officers are not 

ftour copyholders, and six cottagers In Tlllenage ; the Justified In acting under his command contrary to 

former performing many, but determinate services law., I wish this note to be considered as correct- 

of labour tor the lord. Blomefidd's Norfolk, vol. I. ing one in my first volume, p, i04., where I have 

p. 34. said that a similar law In France rendered the dis- 

(^ Lyttl. sect. Tf, A copyholder without legal tinctlon between a serf and a homme depooste HtUe 

psmedy may seem little better than a tenant In. more than theoretical. 

mare vlUenage, except in name. But though from .(3) See the rules of pleadiiyg and evidence In qoes- 

Ibe relation between the lord and copyholder the tlons of vUlenage fuHy stated in Mr. Hargrave'a ar- 

latter might not be permitted to sue his superior, goment In tlie case of Somerset. Howellt Stato 

yet It <iott not follow that he notght not bring his Trials, voL xx. p. 88. 
action against any person acting under the lord's 
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Glanvil (i). Nor was it a mere letter. AccordiDg tq a record in 
tbe6th of Edward 11., Sir John Glavering sqed eighteen villeins of 
his manor of Cossey, for withdrawing themselves therefrom with 
their chattels; whereupon a writ was directed io them; but six of 
the number claimed to be freemen, alledging the Conqueror's char- 
ter, and offering to pipve that they had lived in Norwich, paying 
scot and lot, about thirty- years ; which claim was admitted (2). ^ 

By such means, a large proportion of the peasantry, before the 
middle of the fourteenth century, had become hired labourers instead 
of villeins. We first hear of them on a grand scale, in ^n ordinance 
made by Edward IIL, in the twenty-third year of his reign. This 
was just aft!er the dreadful pestilence of i34B, and it recites that the 
number of workmen and servants having been greatly reduced by 
that calamity, the remainder demanded excessive wages from their 
employers. Such an enhancement in the price of labour, though 
founded exactly on the same principles as regulate the value of any 
other commodity, is too frequently treated as a sort of crime by law- 
givers, who seem to grudge the poor that transient melioration of their 
lot, which the* progress of population, or other analogous drcum- 
stances, will, without any interference, very rapidly take away* This 
ordinance therefore enacts, that every nian in England, of whatever 
condition, bond or free, of able body, and within sixty years of age, 
not living of his own, nor by any trade, shall be obliged, when re- 
quired, to serve any master who is willing to hire him at such wages 
as were usually paid three years since, or for some time preceding; 
provided, that the lords of villeins or tenants in villenage shall have 
the preference of their labour, so that ihey retain no more than 
shall be necessary for them. More than these old wages is strictly 
forbiflden to be o^ered, as well as demanded. No one is permitted, 
under colour of charity, to give ahns to a beggar; and, to make 
some compensation to the inferior classes for these severities, a clause 
is inserted, as wise, just, and practicable as the rest, for the sale of 
provisions at reasonable prices (5). 

This ordinance met with so little regard that a statute was made 
in parliament two years after, fixing the wages of all artificers and 
husbandmen, with regard to the nature and season of their labour. 
From this time it became a frequent complaint of the con[imons, 
that the statute of labourers was not kept. The king had in this 
case, probably, no other reason for leaving their grievance unre- 
dressed, than his inability to change the order ot Providence. A 
silent alteration had been wrought in the condition and character of 
the lower classes during the reign of Edward III. This was the ef- 
fect of increased knowledge and refinement, which had been mak- 
in{; a considerable progress for full half a century, though they did 

M) L. T.C.5. mfgfat, 1 should c(W»lTe, very weU stood akwg 

(2) Blomefleld's Norfolk, vol. I. p. 657. 1 know not with it. 

how far this privlHige was supposed to be tmpah-ed |3^ Stat. 23 E. Ul. 
by the sUtute 34 E. in. c« i\.; which however 



^ 



182 STATE OF EUROPE [Chap. Vfll. 

not readily permeate the cold region of poverty and ignorance. It 
was natural that tbe country people, or outlandish 6dk, as they were 
called, should repine at ibe exclusion from that enjoyment of com- 
petence, and security for tbe fruits of their labour, which the inha- 
bitants of towns so fully possessed. The fourteenth century was, 
in many parts of Europe, the age when a^nse of poliiical servi- 
tude was most keenly felt. Thus the insurj^ection of the Jacquerie 
in France about the year i358 had the same character, and re- 
suhed in a great measure from the same causes as that of the 
EngUsh peasants in 1382. And we may account in a similar mao- 
ner for the democratical tone of the French and Flemish cities, aod 
for tlie prevalence of a spirit of liberty in Germany and Switzerlaod. 

I do not know whether we should attribute part of this revolu- 
tionary concussion to the preaching of Wicliffe*s discifdes, or look 
upon both one and the other as phaenomena belonging to that parti- 
cular epoch in the progress of society. New principles, both as to 
civil rule and religion, broke suddenly upon the uneducated mind, to 
render it bold, presumptuous, and turbulent. But at least I make 
little doubt that the dislike of ecclesiastical power, which spread so 
rapidly among the people at this season, connected itself with a spirit 
of insubordination and an intolerance of political subjection. Both 
were nourished by the same teachers, the lower secular clergy ; and 
however distinct we may think a rehgious reformation from a ci\il 
anarchy, there was a good deal common in the language by which 
the; populace were inflamed to either one or the other. Even the 
scriptural moralities which were then exhibited, and which became 
the foundation of our theatre, afforded fuel to the spirit of sedition. 
The common original, and common destination of mankind, with 
every other lesson of equality which religion supplies to humble or to 
. console, were displayed with coarse and glaring feature in these re- 
presentations. The familiarity of such ideas has deadened tlieir effect 
upon our minds ; but when a rude peasant, surprisingly destitute of 
religious instruction during that corrupt age of the church, was led 
at once to these impressive truths, we cannot be astonished at the 
intoxication of mind they produced (1). 

Though 1 believe that, compared at least with the aristocracy of 
other countries, the English lords were guilty of very little cruelty 
or injustice, yet there were circumstances belonging to that period 
which might tempt them to deal more hardly than before with their 
peasantry. The fourteenth century was an age of greater magnifi- 
cence than those which ^lad preceded, in dress, in ceremooies, in 

(I) I have beeii more iaflaenced by natural pro- Ball, which compreheods ibe essence of religfoos 

iMbflities than testimony, to ascribing this effect to democracy : 

Wldiffe's InnoTations, because tbe historians are '' When Adam delved And Eve span* 

prejudiced witnesses against him. $everai of them Where was then the gentleman ? " 

depose to the connection between his opinions and The sermon of this priest, as related by Waisiogham, 

tbe rebellion of 1382 ; spedaUy Walsingham, p. 389. p. 275., derives Its argument for eqnaUty fkt»m the 

This implies no reflection up<m Wiclirre, any more common origin of the species. He Is said to have 

than the crhnes of the anabaptists In Mnnster do« been a disciple of WlcUffe. Turner's Hfatory of 

upon Luther. Every one knows the dlstkh of John fingland, vol. tt. p. 4S0. 
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buiklmg[s; foreign luxuries were known enough to excite KOt eager 
demand among the higher ranks, and yet so scarce as to yield inor- 
dinate prices; while the landholders were on the other lumd impo- 
verished by heavy and unceasing taxation. Hence it is probable that 
avarice, as commonly happens, had given birth to oppression ; and 
if the gentry, as I am inclined to believe, had become more attentii^e 
to agricultural improvements, it is reasonable to conjecture, that 
those whose tenure oMiged them to unlimited services of husbandry 
were more harassed, than under their wealthy and indolent masters 
in preceding times. 

The storm that almost swept away all bulwarks of civilized and 
regular society seems to have been long in collecting itself. Per- 
haps a more sagacious legislature might have contrived to dispei-se 
it : but the commons only presented complaints of the refractoriness 
with which villeins and tenants in villenage received their due ser- 
vicer (i) ; and the exigencies of government led to the fatal poll-tax 
of a groat, which was the proximate cause of the insurrection. By 
the demands of these rioters, we perceive that territorial servitude 
was far from extinct : but it should not be hastily concluded that 
they were all personal villeins, for a large proportion were Kentish- 
men, to whom that condition could not have applied ; it being a good 
bar to a writ de nativitatc proband^, that the pai'ty's father was born 
in the county of Kent (2). 

After this tremendous rebellion, it might be expected that the le- 
gislature would use little indulgence towards the lower commons. 
Such unhappy tumults are doubly mischievous, not more from the 
immediate calamities that attend them, than from the fear and hatred 
of the people which they generate in the elevated classes. The ge- 
neral charter of manumission extorted from th^ king by the rioters 
at Blackheath was annulled by proclamation to the sheriff (3); and 
this revocation approved by the lords and commons in parliament ; 
who added, as was very true, that such enfranchisement could not be 
made without their consent ; ** which they would nevei* give, to save 
themselves from perishing altogether in one day (4)." Riots were 
turned into treason by a law of the same parliament (S). By a very 
harsh statute in the i2th of Richard II., no servant or labourer could 
depart, even at the expiration of his service, from the hundred in 
which he lived without permission under the king's seal ; nor might 
any whp liad been bred to husbandry till twelve years old exercise 
any other calling (6). A few years afterwards, the commons peti- 
tioned that villeins might not put their children to school in order 

4i) Slat, i R. II. c. ft. ; Rot. Pari. vol. Hi. p. 21 . In bondaglo permaneMtls, hod ut badeoto, sed la- 

(2) 30 E. I., In Fllxherbert. Tillenage, apnd Lam- comparabUlter fUlorl, etc. Walsingbam, p. am. 

bard's Perambulatton of Smt, p. 632. Somner on (4) Rot. Pari. toI. HI. p. 400. 

Gavelkind, p. 72. (S) 5 R. II. c. 7. The words are, riot et rumoar 

(37 Rymer, t. tH. p. ^16,. etc. Tbe king boMs tbis n'autres $tmblable$; ratbe a general way ofcreat- 

bltter language to tbe Tlilelns of Essex, after tbe Ing a new treason; bat panle puts. an cod to Jea- 

deatb of Tfler and execution of the otbw leaders had lousy. 

disconcerted tb«ai : Rnstlcl qutdem fblstls et estti, ((9 12 R. 11.^ t. 
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to advance tbem by the church ; '* and this for the honour of all ihe 
freemen of the kingdom." In the same parliament they complained, 
that villeins fly to cities and borouj^hs, whence their masters cannot 
recover them ; and, if they attempt it, are hindered by the people: 
and prayed that the lords might seize their villeins in such places, 
vdthout regard to the franchises thereof. But on both these peti- 
tions the king put in a negative (1). 

From henceforward we find little notice taken of viUenage in par- 
liamentary records, and there seems to have been a rapid tendency 
to its entire abolition. But the fifteenth century is barren of ma- 
terials ; and we can only infer that as the same causes, which in 
Edward III.'s lime had convertied a large portion of the peasantry 
into free labourers, still continued to operate, they must silently 
have extinguished the whole system of personal and territorial ser- 
vitude. The latter indeed was essentially changed by the establishr 
ment of the law of copyhold. 

I cannot presume to conjecture in what degree voluntary manu- 
mission is to be reckoned among the means ^hat contribute to llie 
abolition of villenage. Charters of enfranchisement were very com- 
mon upon the Continent. They may perhaps have been less so in 
England. Indeed the statute de donis must have operated very in- 
juriously to prevent the enfranchisement of villeins regardant, who 
were entailed along with the land. Instances however occur from 
time to time ; and we cannot expect to discover many. Oneappears 
as early as the 15th year of Henry III., who grants to all persons 
born or to be bom within his village of Contishall, that they shall be 
free, from all villenage in body ami blood, paying an aid of twenty 
shilh'ngs to knight the king*s eldest son, and six sbQlings a-year as a 
quit-/>eBt (2). So, in the 12th of Edward III., certain of the king's 
villeins are enfranchised on payment of ,a fine (3). In strictness of 
law, a fine from the villein for the sake of enfranchisement was 
nugatory^ since all he could possess was already at his lord's dis- 
posal. But custom and equity nught easily introduce different 
maxims ; and it was plainly for the lord's interest to encourage his 
tenants in the acquisition of money to redeem themselves, rather 
than to quench the exertions of their industry by availing himself of 
an extreme right. Deeds of enfranchisement occur in the reigns of 
Mary and Elizabeth (4); and perhaps a commission of the latter 
princess in 1574, directing the enfranchisement of her bondmai and 
bondwomen on certain manors upon paypent of a fine^ \$ the last 

(4| Rot. Part. iS R. 11. vol. Hi. p. 294. 296. The (3J Rymer, t. v^ p. 44. ' 

statute 7 H. ly. c. n. enacts tliat no one sball pot his (4) Gordon on Courts Baron, p. 596. Madox, For- 

son or daoghter apprentice to any trade in a ])o- mulare Anglicdnoin, p. 420. BarrJngton on Aadent 

roogh, onless he have land or refit to the valoe of Statutes, p. 236. It is said in a modern booit, tlut 

twenty shillings a year, hot that any one may pot Tillenage vras very rare In Scottaad, and eren that 

his children to school. The reason assigned is the no Instance exists ia records, of an estate sold with 

scarcity of Icboorers in hosbaodry, in conseqoence the laboarers and their families attached to the soli, 

of people llTlog in Upland apprenticing their chU- Plnkerton's Hist, of Scotland, vol. i. p. 147. Bat 

dren. H r. Chalmers, in his Caledonia, has brought sfveral 

(2) Blomefleld's Norfolk, vol. III. p. I71 . proofs that this assertion ia too general. 
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unequivocal testioKMsy to the existence of villena^e (1) ; though it is 
highly probable tijat it existed in remote parts of the country sonoe 
time longer (2). » 

From this general view of the English constitution, as seign •r Ben- 
it stood about the time of Henry VI., we must turn our ^ ^'• 
eyes to the pollUcal revolutions wbidi clouded the latter years of his 
reign. The minority of this prince, notwithstanding the vices and 
dissensions of his court and the inglorious discomfiture of our arms 
in France, was not perhaps a calamitous period. The country grew 
more wealdiy : the law was on the whole better observed; the poweir 
of parliament more complete and effectual than in preceding times. 
But Henry*s weakness of understanding, becoming evident as he* 
reached manhood, r^ered his reign a perpetual minority. His 
marriage with a princess of strong mind, but ambitious and vindictive, 
rather tended to weaken the government, and to accelerate his downfall; 
a certain reverence that had been paid to the gentleness of the king's 
disposition being overcome by her unpopularity. By degrees Henry's 
natural feebleness degenerated almost into fatuity ; and this unhappy 
condition seems to have overts^en him, nearly about the time when 
it becsune an arduous task to withstand the assault in preparation 
against his government. This may properly introduce a great con- 
stitutional subject, to which some peculiar circumstances of our own 
age have* imperiously directed the consideration of parliament. 
Though the proceedings of {788 and 1810 are undoubtedly prece- 
dents of fai* more authority than any that can be derived from our 
ancient history,- yet as the seal of \ha legislature has not yetbeen set 
upon this controversy, it is not perhaps altogether beyond the possi- 
bility of future discussion ; and 9A least it cannot be uninteresting to 
look back on thpse parallel or analogous cases, by which the deUbe- 
ralions of parliament upon the question of regency were guided. 

White the kings of England retained their continental Historical id- 
dominions, and were engaged in the wars to which those ^tanoM of regen- 
gave birth, they were of course frequentiy absent from 
this country. Xlppn such occasions, the administration seems at first 
to have devolved officially on the justiciary, as chief servant of the 
crown. But Henry HI. began the practice of appointing lieutenants, 
or guardians of the realm (custodes r^ni), as they were ^^^^ ^^^ ^^^ 
* more usually termed, by way of temporary substitutes. ttnceorooruogB 
They wer^ usually ncmiinated by the king wilhoiit con- ^"^^ 
sent of parliament; and their office carried with it the right of 
exercising all the prerogatives of the crown. It was of course de- 
termined by the king's return; and a distinct statute was necessary 

(1) Barrlngton, nbl snpr^', from Rymer. ment was In no case given lo faToar of the j>lea ; so 

(^ There are several later cases reported, Ivbereln that we can tnCer nothing as to the actoal contlno- 

TlUenage was pleaded, and one of thera as late as ance of vlUenage. 

the 45th of James 1. (Noy, p. 37.) See Bargrave*!; ar- It Is remarkable, and may be deemed by some 

gament. State Trials, vol. xx. p. 44. Bot these are persons a proof of legal pedantry, that Sir E. Coke, 

80 briefly stated, that It is dttflcnlt hi general to on- while he dilates on the law of vlllenage, never Intl^ 

dersland them. It to obvkHis^ however, that jadg- mates that It was become antiquated. 
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in the reign of Henry V., to provide that a parliameot called by tbe 
jriiardian of the realm durinj; ihe king's absence should not be dis- 
solved by thai event (1). The most remarkable circumstance attend- 
ing those lieutenandes was that they were sometimes conferred on 
the heir apparent during his infancy. The Black Prince, then duke 
of Cornwall, was left guardian of the reahn in 1559, when he was but 
ten years old (2)i and Richard bis son when still youngs in 1372, 
during Edward IIL's last expedition into France (3). 

These do not however bear a very close analogy to regencies in 
the stricter sense, or substitutions during the natural incapacity of 
the sovereign. Of such there had been several instances, before it 
became necessary to supply the deficiency arising from Henry's de- 
u ibe icaaim rangemeut. 1. At the death of John, WiHiam earl o( 
orBgnrTiii,; Pembroke assumed the tideof I'eclor regis el regni, with 
the consent of the loyal barons who had just proclaimed the youog 
king, and probably conducted the government in a great measure by 
their advice (4). But the circumstances were too criucal, and ibe 
time is too remote, to give this pr^xdent any material weight. 
2. Edward I. being in Sicily at his father's death, ihe 
' nobility met at the Temple church, as we are informed 
by a contemporary wiiter, and, after making a new great seal, ap- 
pointed the archbishop of York, Edward earl of Cornwall, and the 
earl of Glocester, to be ministers and guardians of tbe realm ; who 
accordingly conducted the administration in the king's name unlif liis 
return (5). It is heie observable, that the earl of Cornwall, though 
nearest prince of the blood, was not supposed to ehjoy any superior 
title to ihe regency, wherein he was associated with two otiier nobles. 
But while the crown itself was hardly acknowledged to be unques- 
tionably hereditary, it would be strange if any notion of such a right 
to the regency Iiad been entertained. 3. At the acces- 
sion of Edward 111., then fourteen years old, the parlia- 
ment, which was imme,diately summoned, nominated four bishops, 
four earls, and six barons as a standing council, at the head of which 
the earl of Lancaster seems to have been placed, to a^lvise the king 
in all business of government. Jt was an article in tlic charge <^. 
treason, or, as it was then styled, of accroaching royal power, against 
Mortimer, that he intermedtiled in the king's household without the 
"""'■^l of this council (6). They may be deemed therefore a sort of ' 
iamentary regency; though tbe duration of iheir fnnt^ions does 
not seem to be deSned. 4. The proceedings at the com- 
mencement of the next rergnare more woithy of atlen- 
Edward HI. dying June 21, 1377, the keepers of tbe great 
next day, in absence of the chancellor beyond sea, gave it into 
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the young kijig's hands before bis coudcB. tie immediately deKver- 
ed it to the duke of Lancaster, and the duke to Sir Nicholas Bonde 
for safe custody. Four days afterwards, the king in council deliver- 
ed the seal to the bishop of St. David's, who affixed it the same day 
to divers letters patent (1). Richard was at this time ten years and 
six months old ; an age certainly very unfit for the personal execution 
of sovereign authority. Yet he was supposed capable of reigning 
without the aid qf a regency. This might be in virtue of a sort of 
magic ascribed by lawyers to the great seal, the possession of which 
bars all further inquiry, and renders any government legal. The 
practice of modern times, requiring the constant exercise of the sign 
manual, has made a public confession of incapacity necessary in many 
cases, where it might have been concealed or overlooked in earlier 
periods of the constitution. But, though no one was invested with 
the office of regent, a council of twelve was named by the prelates 
and peers at the king's coronation, July 16, 1577, without whose con- 
currence no public measure was to be carried into effect. I have 
mentioned in another place the modifications introduced from time 
to time by parliament, which might itself be deemed a great council 
of regency during the first years of Richard. 

5. The next instance is at the accession of Henry VI. ^^ ^^ ^^ 
This prince was but nine months old at his father's 
death ; and whether from a more evident incapacity for the conduct 
of government in his case than in that of Richard 11.,^ or from 
the progress of constitutional principles in the forty years elapsed 
since the latter's accession, far more regularity and deliberation were 
shewn in supplying the defect in the executive authority. Upon the 
news arriving that Henry V. was dead, several lords spiritual and 
temporal assembled, on account of the imminent necessity, in order 
to preserve peace, and provide for the exercise of officers appertain- 
ing to the king. These peers accordingly issued commissions to 
judges, sheriffs, escheators, and others, for various purposes, and 
writs for a new parliament. This was opened by commission under 
the great seal directed to the duke of Glocester, in the usual form, 
and with the king's test (2). Some ordinances were made in this 
parliament by the duke of Glocester as commissioner, and some in 
the king s name. The acts of the peers who had taken on themselves 
the administration, and summoned parliament, were confirmed. On 
the twenty-seventh day of its session, it is entered upon the i^ll, that 
the king, *' considering his tender age, and inability to direct in 
person the concerns of his realm, by assent of lords and commons, 
appoints the duke of Bedford, or, in his abseope beyond sea, the 
duke of Glocester, to be protector and defender of the kingdpm and 
English church, and the king's chief counsellor." Letters patent 
were made out to this effect : the appointment being however ex- 
pressly during the king's pleasure. Sixteen counsellors were named 

(1) Rrnier, t. ▼!!. p. 171. (2| Rot. Pari. vol. Iv. p. 400. 
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in parliament to assist the protector in his administration ; and their 
concurrence was made necessary to the removal and appointment of 
officers, except some inferior patronage specifically reserved to the 
protector. Id all important business that should pass by order of 
council, the whole, or major part, were to be present ; ** but if it were 
such matter that the king hath been accustomed to be counselled of^ 
that then the said iords proceed not^therein without the advice of my 
lords of Bedford or Glocester (1).*' A few more counsellors were 
added by the next parliament, and divers regulations established for 
their observance (2). 

This arrangement was in contravention of the late king's testament, 
which had conferred the regency on the duke of Glocester, in ex- 
clusion of his elder brother. But the nature and spirit of these pro- 
ceedings will be better understood by a remarkable passage in a roll 
of a later parliament, where the house of lords, in answer to a re- 
quest of Glocester, that he naight know what authority he possessed 
as protector, remind him that in the first parliament of the king (3), 
*' ye desired to have had ye governaunce of yis land ; affermyng yat 
bit belonged unto you of rygzt, as well by ye mene of your birth, as 
by ye lasle wylle of ye kyng yat was your broyer, whome God 
assoile;.alleggyng for you such groundes and motyves as it was 
youghtto your discretion made for your intent; whereupon, the 
lords spiritual and temporal assembled there in parliament, among 
which were there my lordes your uncles, the bishop of Winchester 
that now liveth, and the duke of Exeter, and your cousin the eari of 
March that be gone to God, and of Warwick, and other in great 
number that now live, had great and long deliberation and advice, 
searched precedents of the governail of the land in tinae and case 
semblable, when kings of this land have been tender of age, took also 
information of the laws of the land , of such persons as be notably learned 
therein, and finally found your said desire not caused nor grounded in 
precedent, nor in the law of the land ; the which the king that d^ 
is, in his life nor might by his last.will nor otherwise altre, change, 
nor abroge, without the assent of the three estates, nor commit or 
grant to any person goveinance or rule of this land longer than he 
lived; but on that other behalf, the said lordsfound your said desire not 
according with the laws of this land, and against the right and f redome 
of the estates of the same land. Howe were it, that it be not thought, 
that any such thing wittingly proceeded of your intent ; and never- 
theless to keep peace and tranquillity, and to the intent to ease and 
appease you, it was advised and appointed by authority of the king, 
assenting the three estates of this land, that ye in absence of my lord 
your brother of Bedford,, should be chief of the king's council, and 

(I) Rot. Pari. TOl. It. p. 474. ¥16. the coarse of these extracts, I cannot coojectare. 

(^ P. 201. The usual Irregularity of ancient spelling is bardlr 

(3) 1 follow the orthography of the roll, which I sufficient to account for such variations; hat if tliere 

tiope will not be inconvenient to the reader. Why be any erpor, ft belongs to the saporintendants of 

this orthography, from obsolete and difflcult, so tre- that publication, and is not mine. 

quently becomes almost raodon, as will appear in 
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devised unto you a name different from other counsellors, not the 
name of tutor, lieutenant, governor, nor of regent, nor no name that 
should import authority of governance of the land, but the name of 
protector and defensor, which importeth a personal duty of atten- 
dance to the actual defence of the land, as well against enemies 
outward, if case required, as against rebels inward, if any were, that 
God forbid ; grantmg you therewith certain power, the which is spe- 
cified and contained in an act of the said parliament, to endure as 
long as it liked the king. In'the which if the intent of the said estates 
had been» that ye more power and authority should have had, more 
should have been expressed therein ; to the which appointment, or- 
dinance, and act, ye then agreed you as for your person, making 
nevertheless protestation, that it was not your intent in any wise to 
deroge, or do prejudice unto my lord your brother of Bedford by 
your said agreement, as toward any right that he would pretend or 
claim in the governance of this land, and as toward any pre-eminence 
that you might have or belong unto you as chief of council, it is 
plainly declared in the said act and articles, subscribed by my said 
lord of Bedford, by yourself, and the other lords of the council. But 
as in parliament to which ye be called jipon your faith and ligeance 
as duke of Glocester, as other lords be, and not otherwise, we know 
no power nor authority that ye have, other than ye as duke of Glo- 
cester should have, the king being in parliament, at years of mest 
discretion : We marvaiiing with all our hearts that considering the ^ 
open declaration of the authority and power belonging to my lord of 
Bedford, and to you in his absence, and also to the king's council, 
subscribed purely and simply by my said lord of Bedford, and by 
you, that you should in any wise be stirred or moved not to content 
you therewith or to pretend you any other : Namely, considering, 
that the king, blessed be our lord, is sith the time of the said power 
granted unto you, far gone and grown in person, in wit, and under- 
standing, and like with the grace of God to .occupy his own royal 
power within few years : and forasmuch considering the things and 
causes abovesaid, and other many that long were to write. We lords 
aforesaid pray, exhort, and require you, to content you with the 
power abovesaid and declared, of the which my lord your brother' of 
Bedford, the king's eldest uncle, contented him ; and that ye none 
larger power desire, will, nor use ; giving you this that is aboven 
written for our answer to your foresaid demand, the which we will 
dwell and abide with, withouten variance or changing. Ovei' this 
beseeching and praying yon in our most humble and lowly wise, and 
also requiring you in the king's name, that ye, according to the king's 
commandmenJt, contained in his writ sent unto you in that behalf, 
come to this his present parliament, and intend to the good effect 
and-speed of matters to be demesned and treted in the same, likie as 
of right ye owe to do (i)." 

(I) Rot. Pari. 6 H. TI. toI. Iv. p. 326. 
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It is evident, that this plain, or rather rude address to the duke 
of Glocester, was dictated by the prevalence of Cardinal Beaufort's 
party in council and parliament. But the transactions in the former 
parliament are not unfairly represented ; and comparing them with 
the passage extracted above, we may perhaps be entitled to infer: 
1. That the king does not possess any constitutional prerogative of 
appointing a regent during the minority of his successor ; and 2. That 
neither the heir presumptive, nor any other person, is entitled to exer- 
cise the royal prerogatives during the kiitg's infancy, (or, by parity of 
reasoning, his infirmity,) nor to any title that conveys them ; the sole 
right of determining the persons by whom, and fixing the limitatioos 
under which, the executive government shall be conducted in the 
king's name and behalf, devolving upon the great council of parlia- 
ment. 

The expression used in the lords' address to the duke of Glocester 
relative to the young king, that he was far gone and grown in person, 
wit, and understanding, was not thrown out in mere flattery. In two 
years the party hostile to Glocester's influence had gained g^rouod 
enough to abrogate his office of protector, leaving only the honorary 
title of chief counsellor (1). For this the king's coronation, at eight 
years of age, was thought a fair pretence ; and undoubtedly the loss 
of that exceedingly limited authority which had been delegated to the 
protector could not have impaired the strength of government. This 
was conducted as before by a selfish and disunited council; but the 
king's name was sufficient to legalise their measures, nor does any 
objection appear to have been made in parliament to such a mockery 
of the name of monarchy, 

Henry'8 mental Iti the year 1454, the thirty-second of Henry's reign, 
derangement Ug unhappy malady, transmitted perhaps from his ma- 
ternal grandfather, assumed so decided a character of derangement 
or imbecility, that parliament could no longer conceal from itself the 
necessity of a more efficient ruler. This assembly, which had been 
continued by successive prorogations for nearly a year, met at West- 
minster on the 14th of February, when the session was opened by the 
duke of York, as king*s commissioner. Kemp, archbishop of Can- 
terbury and chancellor of England, dying soon afterwards, it was 
judged proper to acquaint the king at Windsor by a deputation of 
twelve lords with this and other subjects concerning his government. 
In fact, perhaps, this was a pretext chosen m order to ascertain his 
real condition. These peers reported to the lords' house, two days 
afterwards, that they had opened to his majesty the several articles 
of thdr message, but "coufcj get no answer ne sign for no prayer ne 
desire," though they repeated their endeavours at three different in- 
terviews. This report, with the instruction on which it was founded, 
was, at their prayer, atitered of record in parliament. Upon so 
authentic a testimony of their sovereign's infirmity, the peers, ad- 

(I) 8 n. VI. vol. It. p. 396. 
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journing two days for solemnity or deliberation, * * elected Du^e of lork 
and nominated Richard duke of York to be protector "•**« protector 
and defender of the realm of England during the king's pleasure." 
The duke, protesting his insufficiency, requested, ''that in this pre- 
sent parliament, and by authority thereof , it be enacted, that of your- 
self and of your ful and mere disposition, ye desire, name and call me 
to the said name and charge, and that o^ any presumption of myself, 
I take them not upon me, but only of the due and humble obeisance 
that I owe to do unto the king, our most dread and sovereign lord, 
and to you the peerage of this land in whom by the occasion of the 
infirmity of our said sovereign lord resteth the exercise of his autho- 
rity , whose noble commandments I am as ready to perform and obey, as 
any of his liegeman alive, and that at such tin^e as it shall please our 
blessed Creator to restore his most noble person to healthful disposi- 
tion, it shall like you so to declare and notify to his good grace." To 
this protestation the lords answered, that for bis, and their discharge, 
an act of parliament should be made, comformably to that enacted in 
the king's infancy, since they were compelled by an equal necessity 
again to chuse and name a protector and defender. And to the duke 
of York's request to be informed how far the power and authority of 
his charge should extend, they replied, that he should be chief of the 
king's council, and ''devised therefore to the said duke a name diffe- 
rent from other counsellors, not the name of tutor, lieutenant, governor, 
nor of regent, nor no name that shall import authority of governance 
of the land ; butihe ^id name of protector and defensor ;" and so forth, 
according to the language of their former address to the duke of Glo- 
cester. An act was pas^sed accordingly, constituting the duke of York 
protector of the church and kingdom and chief counsellor of the king 
during the latter's pleasure; or until the prince of Wales should at- 
tain years of discretion, on whom the said dignity was immediately to 
devolve. The patronage of certain spiritual benefices was reserved 
to the protector, according to the precedent of the king's minority, 
which parliament was resolved to follow in every particular (1)» 

It nuiy be conjectured, by the provision made in favour of the 
prince of Wales, thea only two years old, that the king's condition 
was supposed to be beyond hope of restoration. But in about nine 
nx)nths, he recovered sufficient speech and recollection to supersede 
the duke of York's protectorate (2). The succeeding transactions are 
matter of familiar, though not, perhaps, very perspicuous history. 
The king was a prisoner in his enemies' hands after the affair at 
St. Alban's (3)> when parliament met in July 1455. In this session little 

(1) Rot. Pari. vol. t. p. 241. , whlcb, written tmniedlately after tbe eugagemeni, 

PI Paston Letters, vol. 1. p. 84. The prooft of aays that only six score were kited. Sorely this tes- 
soond mind glren In this letter are not rery declslTe, tlmoay outweighs a thousand ordinary chronlcleri!. 
hot the wits of sovereigns are never wel|^ad la gold- And the nature of the action, which was a sudden 
ea scales. attack on the town of St. Alban's, without any pitch- 

es) This may seem an Improper appdlatlon for ' ed combat, renders tbe larger number Improbable, 
what Is usually termed a battle, wherein 5,000 men Whethamstede, himself abbot of St. Alban's at the 
are said to have fallen. But I rely here upon my time, makes the duke of York's army but 3,000 flgh(> 
faithful guide, the Piston Letters, p. 100., one of Ing men. p. 352. 
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was done, except renewing the strongest oaths of allegiance to Henry 
and his family. But the two houses meetingagain after a prorogation 
to November i % during which lime the duke of York had strengthened 
his party, and was appointed by commission the king's lieutenant to 
open the parliament, a proposition was made by the commons, that 
** whereas the king had deputed the duke of York as his commissioner 
to proceed in this parliament, it was thougl^ti)y the commons, that if 
the king hereafter couid not attend to the protection of the country, 
an able personshould be appointed protector, to whom they might have 
recourse for redress of injuries ; especially as great disturbances had 
lately arisen in the west through the feuds of the earl of Devonshire 
and lord Bonvile (1). The archbishop of Canterbury answered for the 
lords, that they would take into consideration what the commons had 
suggested. Two days afterwards, the latter appeared again with a 
request conveyed nearly in the same terms. Upon th^r leaving the 
chamber, the archbishop, who was also chancellor, moved the peers 
to answer what should be done in respect of the request of the com- 
mons; adding that ^*itis understood, that they will not further pro- 
ceed in matters of parliament, to the time that tfiey have answer to 
their desire and request.*' This naturally ended in the re-appoint- 
ment of the duke of York to his charge of protector. The commons 
indeed were determined to bear no delay. As if ignorant of what 
had been resolved in consequence of their second request, they urged 
it ,2L third time, on the next day of meeting ; and received for answer 
that 'Uhe king our said sovereign lord, by the advice and assent of 
his lords spiritual and temporal being in this present parliament, had 
named and desired the duke of York to be protector and defensor of 
this land.'* It is worthy of notice that in these words, and indeed 
in effect, asappears by the whole transaction, the house of peers as- 
sumed an exclusive right of chusihg the protector, though in the act 
passed to ratify their election, the commons' assent, as a matter of 
course, is mtroduced. The last year's precedent was followed in the 
presentMustance, excepting a renoarkable deviation; instead of the 
words ^* during the king's pleasure, "the duke was to hold his office 
** until he should be discharged of it by the lords in parliament (2)." 
This extraordinary clause, and the flight allegations on which it 
was thought fit ta substitute a vicegerent for the reigning monarch, 
are sufficient to prove, even if the common historians were silent, 
that whatever passed as to this second protectorate of the duke of 
York was altogether of a revolutionary complexion. In the actual 
circumstances of civil blood already spilled and the king in captivity, 
we may justly wonder that so much regard was shewn to the regu- 
lar forms and precedents of the constitution. But the duke's na- 
tural moderation will account for part of this, and the temper of the 
lords for much more. That assembly appears for the most part to 

(4) See some account of these in Pastcm Letters, (^ Rot. Pari. toI. t. p. 284— 290. 

TOl. I. p. «4. 



Part HI.] DURING THE MIDDLE AGES. 105 

have been faithfully attached to the house of Lancaster. The par- 
tizans of Richard were found in the commons, and among the popu- 
lace. Several months elapsed after the victory of St. Alban*s, before 
an attempt was thus made to set aside a sovereign, not labouring, 
so far as we know, under any more notorious infirmity than before. 
It then originated in the commons, and seems to have received but 
an unwilling consent from the upper house. Even in constituting 
the duke of York protector over the head of Henry, whom all men 
despaired of ever seeing in a state to face the dangers of such a 
season, the lords did not forget the rights of his son. By this 
ktter instrument, as well as by that of the preceding year, the duke*s 
office was to cease upon the prince of Wales arriving at the age of 
discretion. 

But what had been long propagated \n secret, soon j^^^^ ^^ ^^^,^ 
became familiar to the public ear ; that the duke of ciaim to tue 
York laid claim to the throne. He was unquestionably "**"* 
heir general of the royal line, through his mother, Anne, daughter 
of Roger Mortimer earl of March, son of Philippa, daughter of 
Lionel, duke of Claience, third son of Edward III. Roger Morti- 
mer's eldest son, Edmund, had been declared heir presumptive by 
Richard IL ; but his infancy during the revolution that placed Henry 
lY. on the throne had catised his pretensions to be passed over in 
silenee. The new king however was induced by a jealousy natural 
to his situation to detain the earl of March in custody. Henry V. 
restored his liberty ; and, though he had certainly connivfed for a 
while at the conspiracy planned by his brother-in-law, the earl of 
Cambridge, and Lord Scrop of Masham, to place the crown on his 
head, that magnanimous prince gave him a free pardon, and never 
testified any displeasure. The present duke of York was honoured 
by Henry VI. with the highest trusts in France and Ireland ; such as 
Beaufort and Glocester could never have dreamed of conferring on 
him, if his title to the crown had not been reckoned obsolete. It has 
been very pertinently remarked, that the crime perpetrated by Mar- 
garet and her counsellors in the death of the duke of Glocester was 
the destruction of the house of Lancaster (1). From this time the 
duke of Yoi*, next heir in presumption while the king was childless, 
might innocently contemplate the prospect of royalty ; and when 
such ideas had long been passing through his mind, we may judge 
how reluctantly the birth of Prince Edward, nine years after Henry's 
marriage, would be admitted to disturb them. The queen's ad- 
Hiinistraiion unpopular, careless of national interests;, and partial to 
his invetera^ enemy, the duke of Somerset (2); the king incapable 
of exciting fear or respect ; himself conscious of powerful alliances 
aiid universal favour ; all these circumstances combined could hardly 

I* 

H) Hall, p. 210. timony, a letter of that date in tbe Past(« collection, 

(2) Tbe m-wlll of York and tba queen began as vol. I. p, 20. 
carif aa 1449, as we learn trom an nnequlTocal tes- 

II. 15 
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fell to nourish these OfMoions of hereditary right, wbidi he musl 
have imbibed from his infancy. 

The duke of York preserved through the critical season of rebel- 
lion such nuMleration and humanity, that we may' pardop him thai 
bias in fevour of his own pretensions, to which he became himself a 
victim. Margaret, perhaps, by her sanguinary violence in the Co- 
ventry parliament of 1460, where the duke and all his adherents 
were attainted, left him not the choice of remaining a subject with 
impunity. But with us, who are to weigh these andeni fectioiis in 
the balance of wisdom and justice, there should be no hesitatiofi in 
deddiug that the house of Lancaster were lawful sovereigns of En- 
gland. I am indeed astonished, that not only such histarians as 
Carte, who wrote undisguisedly upon a Jacobite system, but even 
men of ju$ter principles have been inadvertent enough to mention 
the right of the house of York. If the original consent of the nation, 
if three descents of the crown, if repeated acts of parliaipent, if oaths 
of allegiance from the whole kingdom, and 'more particularly from 
those who now advanced a contrary pretension ; if undisturbed, un- 
questioned possession durii^ sixty years, could not secure the reign- 
ing femily against a mere defect in their genealogy, when were the 
people to expect tranquillity? Sceptres were committed, and go- 
vernments were instituted, for public protection and pubbc happi- 
ness, not certainly for the benefit of rulers, or for the security of 
particular dynasties. No prejudice has less in its favour, and none 
has been more fatal to the peace of mankind, than that which regards 
a nation of subjects as a family's private inheritance. For, as this 
opinion induces reigning princes and theh* courtiers to look on the 
people as made only to obey them, so when the tide of events has 
swept them from their thrones, it begets a fond hope of restoration, 
a sense of injury and of imprescripttt)le rights, which give the shew 
of justice to fresh disturbances of public order, and rebellions against 
established authority. Even in cases of unjust conquest, which are 
far stronger than any domestic revolution, time heals the injury of 
wounded independence, the farced subo^ission to a victorious enemy 
is-changed into spontaneous allegiance to a sovereign, and the laws 
of God and nature enjpia the obedience that is challenged by reci- 
procal benefits. But far more does every national government, how- 
ever violent in its origin, become legitimate, when universally obeyed 
and justly exercised, the possession drawing after it the right ; not 
certainly that success can alter the moral character, of actions, or 
privilege usurpation before the tribunal of human opinion, or in the 
pages of history, but that the recognition of a govei;gQient by the 
^people is the bmding pledge of their alleaiance so long as its co^tcs- 
)K>nding duties are fulfilled (1). Atid thus the law of England has 

(I) upon this great question the foarCh discoarse of this country, yet, as general principles, eastly ap- 

in Sir MtclMel Poster's Reports ought particularly to pUcable to It ; which, a century staMe, wouM have 

be read. Strange doctrines have been rerlved lately, /teoded to shake the pcesent family in the throne, 
and though not eiactly referred to the constltulion 
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been heW lo anqex ihe subject's fidelity to the reigning monarch, by 
whatever title he may have ascended the throne, and whoever els6 
may be its claimant (1). . But the sU^tute of Hlh of Henry VII. c. i . 
has furnished an ubequivocai commentary upon thi$ principle; when, 
alluding to the condemnations and forfeitures by which those alternate 
successes of the white and red roses had almost exhausted the noble 
blood of £n^and, it enacts that '^ no man for doing true and faithful 
service to the king for the time being, be convict, or attaint oUiigh 
treason, nor of other offences^ by act of parliament or otherwise."" 

Thoug^ all classes of men and all paru of England waroftheLan- 
were divided into factions by this unhappy contest, yet castnaiEis and 
the strength of the Yorkists lay in London and the neigh- *"*'"'*"* 
bouring counties, and generally atnong the middling and lower peo- 
ple. And this is what mij^fat naturally be expected. For notions of 
hereditary right take easy hold of the populace, who feel an honest 
sympathy for those whom they consider as injured ; while men of 
noble birth and high station have a keener sense^of personal duty 
to their sovereign, and of the baseness, of deserting their alle- 
giance. Notwithstanding the wide*spreading in£kience of the Nevils, 
nfK>st of the nobility were well affected to the reigning dynasty* 
We have seen how reluctantly they acquiesced in the second pro- 
tectorate of the duke of York, after the battle of St. Alban's. Thirty- 
two temporal peers took an oath of fealty to Henry and bis issue 
in the Coventry parh'ament of 4460, which attainted the duke of 
York and the earls of Warwick and Salisbury (2). And, in the m^ 
morable circumstances of the duke*s claim personally made in parlia- 
ment, it seems manifest, that the lords complied not only with hesi- 
tation, but unwillingness ; and in fact testified their respect and duty 
for Henry by confirming the crown to him during his life (3), The 
rose of Lancaster blushed upon the banners of the Staffords, the 
Percies, the Veres, the Hollands, and the Gourtneys. All these illus- 
trious fomilies lay crushed for a time under the ruins of their party. 
But the course of fortune, which has too great a mastery over crowns 
and sceptres to be controlled by men*s affection^ invested Edward IV. 
with a possession, which the general consent of the nation both sanc- 
tioned and secured* This was effected in\no s|ight degree by the 
furious spirit of Margai*et, who began asysiem of extermination by 
aqts of attainder, and execution of prisoners, that created abhorrence* 
though it did not prevent imitation. And the barbarities of her qortlii- 
ern army, whom she led towards London after the battle of Wake- 
field, Ipst the Lancastrian cause its former friends (4), and'mighi jostly 

(II Dale's Pleas of tbe Crown, toU 1. p. 61 . 101 . (edit, the tbrone, as If io claim It, tbougfa omitted entirely 

-1736.) . in the roil, Iscooflrmed by Wbetliamstede, abbot of. 

(^ aot. Pari, volt T. p. 351. , , St. Alban'8, wbo was probal^iy tiraa present, (p. 484. 

'(3> Rot. Pari. p. 375. Tbis entry Ip tlie roll is higb- «dlt. Heame.) Tbis shews that we should only 

iy tnierestlDg and iim>ortant. It oi%ht to be read In doubt aod not reject, oniess npon real groondi of 

preference to any of our blslorlaas. Ruaie, who sospicioB, tbe asserUons ofs^ondary writers, 

drew from infierior fioarcas, is not altogether aecn- (4) The abt>0y of St. Alban's was stripped by tbe 

rate. Yet oneYemaitabtecircamstanee^toldby Vall queen and her ^rmy after the second battle fought 

awl other cbroirielers, tbatite ditieoT York stood by at that place, Feb. IT. I4M ; Which cbanfed Whe- 
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convince reflecting men, that it were better to risk the chances of a 
new dynasty, than trust the kingdom to an exasperated faction. 

A period of obscurity and confusion ensues, during which 
we have as little insight into constitutional as general 
history. There are no contemporary chroniclers of any value, and the 
rolls of parliament, by whose light we have hitherto steered, become 
mere registers of private bills, or of petitions relating to commerce. 
The^eign of Edward IV. is the first during which no statute was 
passed for the redress of grievances, or maintenance of the subject's 
liberty. Nor is there, if I am correct, a single petition of this nature 
upon the roll. Whether it were that the commons had lost too much 
of their ancient courage to present any remonstrances, or that a 
wilful omission has vitiated the record, is hard to determine; but we 
certainly must not imagine, that a government cemented with blood 
poured on the scaffold as well as in the field, under a passionate and 
unprincipled sovereign, would afford no scope for the just animad- 
version of parliament (1). The reign of Edward IV. was a reign of 
terror. One half of the* noble families had been thinned by pro- 
scription; and though generally restored in blood by the reversal of 
their attainders, a measure certainly deserving of much approbation, 
were stiH under the eyes of vigilant and inveterate enemies. The 
opposite faction would be cautious how they resisted a kii^ of their 
own creation, while the hopes of their adversaries were only dormaau 
And indeed, without relymg on this supposition, it is commonly 
seen, that when temporary circumstances have given a king the 
means of acting in disregard of his subjects' privileges, it is a very 
' difficult undertaking for them to recover liberty, which has no se- 
curity so effectual as habitual possession. 

B^des the severe proceedings agahast the Lancastrian party, 
which might be Extenuated by the common pretences, retaliation of 
similar proscriptions, security for the actual government, or just 
punishment of rebellion against a legitimate heir, there are several 
reputed instances of violence and barbarity in the reign of Ed ward IV., 
which have not such plausible excuses. Every one knows the com- 
mon stories of the citizen who was attainted of treason for an idle 
speech that he would make his son heir to the crown, the house where 
he dwelt; and of Thomas Burdett, who wished the horns of his stag 
in the belly of him who had advised the king to shoot it. Of the 
former I can assert nothing, though I do not believe it to be accu- 
rately reported. But certamly the accusation against Burdett, bow- 
ever iniquitous, was not confined to these frivolous words ; whkA in- 
deed do not appear in his indictment (2), or in a passage relative to 

ttiamttede, tbe aMMt and blftoriographer, from a presslon apparent on tbe roDt during ttite reign, bot 

violent Lancastrian into a Yorkist. Uls ehange of not proceeding from tbe crown. One of ^remarft- 

pirty Is quite sadden, and amusing enough. See able nature, toI. t. p. 173., was brought forward to 

too the Paston Letters, toI. i. p. 206. Tet tlie Fasten throw an odium on the duke of Clarence, who had 

family were originally Lancastrian, and returned been oonoemed in It. Sereral parages Indleale the 

to that side In 1470. character of the duke of Glocester. 

(I) Th«t are sereral Instances or Tlolence and op- (2) See In Cro. Car. lao. the Intfctmeot afalMt 
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his coDvicfioD in the roll of parliament. Burdett was a servant and 
friend of the duke of Clarence, and sacrificed as a preliminary victim. 
It v?as an article of charge against Clarence that he had attempted 
to persuade the people that *' Thomas Burdett his servant, which 
was lawfully and truly attainted of treason, vfas wrongfully put to 
death (1).'* There could indeed be no more oppressive usage in- 
flicted upon meaner persons, than this attainder of the duke of 
Clarence, an act for which a brother could not be pardoned, had 
he been guilty ; and which deepens the shadow of a tyrannical age, 
if, as it seems, his offence toward Edward was but levity and rash- 
ness. 

But whatever acts of injusticiB we may attribute, from authority or 
conjecture, to Edward's government, it was^very far from being un- 
popular. His love of pleasure, his affability, his Qourage and beauty, 
•gave him a credit with his subjects,. which he had no real virtue to 
challenge. This restored him to the throne, even against the prodi- 
gious influence of Warwick, and compelled Henry Yll. to treat his 
memory with respect, and acknowledge him as a lawful king (2). The 
latter years of his reign were passed in repose at home 9fter scenes 
of unparalleled convulsions, and in peace abroad, after more than a 
century of expensive warfare. His demands of subsidy were there- 
fore moderate, and easily defrayed by a nation who were 'making 
rapid advances towards opulence. According to Sir John Fortescue, 
nearly one-fifth of tbe whole kingdom had come to the king's hand 
by forfeiture, dt some time or other since the commencement of his 
reign (3). Many indeed of these lands had been restored, and others 

Bardett forcompasstac the kH>g*8 death, and Ibr that gland."^ Nor was thts merely Jdnnded on bis nsnrpa- 
purpose coDsplriDg with Stade and Blake to calcu- tion against his nephew. For tiMt unfortunate boy 
late bis nativity and his son's, ad sdendom quandd Is little better treated, and In the act or resnipptlon, 
•idem rex «t Edwardus ^os Alius niorlentar : Also 1 H. VII., while Edward IV. is styled '« late king," ap- 
for the same end dispersing divers rhymes and bal- pears only with the denomination of '' Edward his 
lad4demnrm«ratlonlbas,«edHK>nlbu8et prodltorlls son, late called Edward V»" p. sao. Who then was 
excitatlonlbus, factas et fabrlcatas apud Holbourn, king after tbe death ol Edward IV.? And was his 
to the Intent that the people might withdraw their son really Illegitimate, as an usurping uncle pretend- 
loTe lkt>m the king and desert him, ac erga Ipsum ed ? Or did the crime of Ricbard, Ibough punished 
regem insnrgerent, et guerram erga Ipsum regem In him, enure to the beneOt of Henry? These were 
levarent, ad flnalem destructlonem Ipsorum regis ac points, which, like the fate of the young princes In 
domlui prlncipis, etc. tbe Tower, be chose to wrap In discreet silencef But 
\i) Rot. Pari. Tol. Yf. p. 193. tbe first question he seems to have answered In bis 
^ Tbe rolls of Henry VII.'s first parliament are own favour. For Richard btaiwlf, Howard dnke of 
fall of an absurd confhslon In thought and language, Norfolk, lord Lovel, and some others, are attainted, 
wlilch Is rendered odious by the purposes to which (p. 27C.} for ' traitorously Intending, compassing and 
It is applied. Both Henry VL. and Edward IV. are Imagining* the death of Hen.ry ; of coarse before or 
considered as lai\ful kings ; ncept in one instance, at the battle of BosWorth ;and while bis right unsup- 
wbere Alan Cotterell, petitioning for tbe reversal of ported by possession could have rested only on an 
his attainder, speaks of Edward '' la*e called Edward hereditary title, which It was an Insult to tbe nation 
IV."' ( vol. vi. p. 290.) But this Is only tbe language to prefer. These monstrous proceedings explain the 
of a private Lancastrian. And Henry VI. passes for necessity of that conservative statute to which I have 
hsTlog beeQ||Kduring btsshort restoration In 4470, already allnded, which passed In tbe eleventh year of 
when Edw^lPiad been nine yean upon the throne* his reign, and a/forded af much security for men fol- 
For the earl of Oxford Is said to have been attainted lowing the plain line of rallying round the standard 
** f(m> tbe true allegiance and service be owed and did of their country as mere law can offer. There Is 
to Henry VI., at Barnet field and otherwise." (p. 281 .) someextraordlnary reasoning upon this art In Carte's 
This might be reasonable enough on the true prln- History, vol. 11. p. 814., for the purpose of proving, 
d^le, that allegiance Is due to a king de facto ; If In- that the adherents of George II* would not be pro- 
deed we could determine who was the king de facto tecled by It on the restoration of tbe true blood, 
on tbe morning of the battle of Bdrnet. But this (3) Difference of Abaolate and Limited Monarchy, 
prlncl|de was not fairly recognlred. Richard III. is p. 83. 
always called, '* in deed and not In right king of En- s 
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laybbedaway in grants, but the sarplus revenue must still have been 
considerable. 

* Edward lY. was the first who practised a new method of taking 
his subjects* money without consent of parliament, under the plausibte 
name of benevolences. These came in place of the still more plausi- 
ble loans of former monarchs, and were principally levied on the 
wealthy traders. Though no complaint appears in the parliamentary 
records of his reign, which, as has been observed, complain of no- 
thing, the illegality was undoubtedly felt and resented. In the re- 
markable address to Richard by that tumultuary meeting which in- 
vited him to assume the crown, we find, amotog general assertions of 
the state's decay through misgovernment, the following strong [pas- 
sage : ''For certainly w^ be determined rather to aventure and com- 
mitte us to the peiill of owre lyi^ and jopardie of deth, thcin to lyve 
m such thraldome and bondage as we have lyved long tyme hereto- 
fore oppressed and injured by extortions and newe impositions, 
ayenst the lawes of God and man, /ind the libertie, old policie, and 
lawes of this realme, whereyn every EngUshman is inherited (i).'* 
Accordingly in Richard Ill.'s only parliament, an act was passed, 
which, after reciting in the strongest terms the grievances latdy 
endured, abrogates and annuls for ever all exactions under the 
name of benevolence (2). The liberties of this country were at 
least not dii^ectly impaired by the usurpation of Richard. JBut 
from an act so deeply tainted with moral guilt, as weli s^ so vio- 
lent in all its circumstances, no substantial benefit was likely to 
spring. Whatever difficulty there may be, and I confess it is not 
easy to be surmounted, in deciding upon the fate of Richard's ne- 
phews after they were immured in the Tower, the more puUic parts 
of the transaction bear unequivocal testimony to his ambitious usur- 
pation. It would therefore be foreign to the purpose of this chapter 
to dwell upon his assumption of the regency, or upon the sort of 
election, however curious and remarkable, which gave a pretended 
authority to his usurpation of the throne. Neither of these has eyer 
been alledged by any party in the way of constitutional precedent. 
^^^^^^^^^^^ At this epoch I terminate these inquiries into the En- 

glish constitution ; a sketch very imperfect, I fear, and 
unsatisfactory, but which may at least answer the purpose of fixing 
the reader's attention on the principal objects, a«d of guiding him to 
the purest fountains of constitutional knowledge. From the acces- 
sion of the house of Tudor a new period is to be dated in our his- 
tory ; far more prosperous in the diffusion of opulenc^and the 
preservation of general order than the preceding, but mm distin- 
guished by the spirit of freedom and jealousy of tyrannical power. 
We have seen, through the twilighlF of our Anglo-Saxon records, a 
form of civil policy established by our ancestors, marked, like the 
* kindred governments of the Continent, with aboriginal Teutonic iea- 

H) Rot. Pari. vol. Tl. p. 24«. (3) I a. Ul. c. 2. 
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lures; barbarous indeed, and insufficient for tbe great ends of so- 
ciety, but capable and worthy of the improvement it has received, 
because actuated by a sound and vital spirit, the love of freedom and 
of justice. From these principles arose that venerable institution, 
>yfaich none but a free and simple people could have conceived, trial 
by peers ; an institution common in some degree to other nations, 
but which, more widely extended, more striclly retained, and better 
modified among ourselves, has become perhaps the first, certainly 
among the first, of our securities against arbitrary government. We 
have seen a foreign conqueror and his descendants trample almost 
alike upon the prostrate nation, and upon those who had been com- 
panions of their victory, introduce the servitudes of feudal law with 
naore than their usual rigotlr, and establish a large revenue by con- 
tinual precedents upon a system of universal and prescriptive extor- 
tion. But the ]>}orn)an and English races, «ach ^infic to endure op- 
pression, forgetting their animosities in a common interest, enforce 
by arms (he concession of a great charter of liberties^ Privities, 
wrested from one. faithless monarch, are preserved with continual 
vigilance against the machinations of another ; the rights of the people 
become saore precise, and their spirit more magnanimous during the 
long reign of Henry III. With greater ambition and greater aW* 
iities than Itts father, Edward I. attempts in vain to govern in an ar- 
bitrary manner, and has the mortification of seeing his prerogative 
fettered by still more important limitations. The great council of 
tbe nation is opened to the representatives of the commons. They 
proceed by slow and cautious steps to renoonstrate against public 
grievances, to check the abuses of administration, and sometimes to 
chastise public delinquency in the officers of the crown. A number 
of remedial provisions are added to the statutes ; every EnglishmaiQ 
learns to remember that he is the citizen of a free state, and to claim 
tbe conmion law as his birthright,* even though the violence of power 
should interrupt its enjoyment. It were a strange misrepresentation 
of history to assert that the constitution had attained any thing like 
a j)erfect state in tbe fifteenth century ; but I know not whether there 
are any essential privileges (rf our countrymen, any fundamental se- 
curities against aii)itrary power, so far as they depend upon positive 
institution,, whieb ntay not be traced to the time when the house of 
Plantagenet filled the Englisb throne. 
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CHAPTER VL 

ON THE 8TATE OF SOCIETY IN EUROPE DURING THE MIDDLE AGES. 



PART I- 

iDtrodiictioii— DecUne of l4terajUire in (he latter period of the Boman Empire-its Camei- 
Gorruptton of the Latin Language— Means by which it was eflected— Formation of new 
Languaget— General Ignorance of the Dark Ages— Scarcity of Boolcs— Caiues (hat prevented 
the total extinction of Learning— Preralence of Superstition and Fanaticism— Geoenl 
Corruption of Religion— Monasteries— their Effects— Pilgrimages— Love of Field Sports- 
State of Agriculture— of Internal and Foreign Trade down to the end of the Elereoth 
Century— ImproTcment of Europe dated from that age. 

It has been the object of every preceding chapter of this work, 
either to trace the civil revolutions of states during the period of the 
middle ages, or to investigate, with rather more minute attentioo, 
their political institutions. There remains a large tract to be ex- 
plored, if we would complete the circle of historical informatioD, and 
give to our knowledge that copiousness and clear perception, which 
arise from comprehending a subject under numerous relations. The 
philosophy of history embraces far more than the wars and treaties, 
the factions and cabals of common political narration ; it extends to 
whatever illustrates the character of the human species in a parti- 
culai* period, to their reasonings and sentiments, their arts and in- 
dustry. Nor is this comprehensive survey merely interesting to the 
speculative philosopher ; without it, the statesman would form very 
erroneous estimates of events^ and find himself constantly misled in 
any analogical application of them to present circumstances. Nor is 
it an uncommon source of error to. neglect the general signs of tbe 
times, and to deduce a prognostic from some partial coincidence, with 
past events, where a more enlarged comparison of all the facts that 
ought to enter into the combination would destroy the whQie parallel. 
Tbe philosophical student, however, will not foltow the anti(]uary 
into his minute details; and though it is hard- to say what may not 
supply matter for a reflecting mind, there is always some danger of 
losing sight of grand objects in historical disquisition, by too labo- 
;,rious a research into trifles. I may possibly be thought to furnish, 
in some instances, an example of the error I condemn. But in the 
choice and disposition of topics to which the present chapter relates, 
some have been omitted on account of their comparative insignifi- 
cance, and others on account of their want of connexion with the 
leading subject. Even of those treated I can only undertake to give 
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a traiisieDt view ; and must bespeak the reader's candour to remem- 
ber, that passages which, separately taken, may often appear super- . 
ticial, are but parts of the context of a single cliapler, as the chapter 
itself is of an entire work. 

The Middle Ages, according to l;he division I liave adopted, com- 
prise about one thousand years, from the invasion of France by 
Clovis to that of Naples by Charles YIIL This period, considered 
as to the state of society, has been esteemed dark through ignorance, 
and barbarous tlirough poverty, and want of refinement. And al- 
though this character is much less applicable to the two last cen- 
turies of the period, than to those whidi preceded its commencement, 
yet we cannot expect t6 feel, in respect of ages at best imperfectly 
civilized and slowly progressive, that iifterest which attends a more 
perfect development of human capacities, and more brilliant ad- 
^vances in improvement. The first moiety indeed of these ten ages 
is almost absolutely barren, and presents little but a catalogue of 
evils. The subversion of the Roman empire, and devastation of its 
provinces by barbarous nations, either immediately preceded, or 
were coincident with the conmieacement of the middle period. We 
begin in darkness and calamity ; and though the shadows grow faint* 
er as we advance, yet we are to break off our pursuit as the morn- 
ing breathes upon us, and the twilight reddens into the lustre of day. 

No circumstance is so prominent on the first survey Deciineorieam- 
of society during the earlier centuries of this period as ine in ^omm 
the depth of ignorance ia which it was immersed ; and 
as from this, more than any single cause, the moral and social evils 
i^hicb those ages experienced appear to have been derived and per- 
[)etuated, it deserves to occupy the first place in the arrangement of 
our present subject. We must not altogether ascribe the ruin of 
literature to the barbarian destroyers of the Roman empire. So 
gradual and, apparently, so irretrievable a decay had long before 
spread over all liberal studies, that it is impossible to pronounce whe- 
ther they would not have been almost equally extinguished, if the 
august throne of the Csesars had been left to moukler by its intrinsic 
weakness. Under the |)aternal sovereignty of Marcus Aurelius, the 
approaching dedensipn of learning might be scarcely perceptible to an 
incurious observer. There was much indeed to distinguish his times 
from those of Augustus; much lost in originality of genius, ih cor- 
rectness of taste, in the masterly conception and consummate finish 
of art, in purity oF the Latin, and even of the Greek language. But 
there were men who made the age famous, grave lawyers, judicious 
historians, wise philosophers; the name of learning was honourable, 
its professors were encouraged ; and along the vast surface of the 
Roman empire there was perhaps a greater number, whose n^nds 
were cultivated by intellectual discipUne, Aan under the more bril- 
liant reign of the first emperor. 

It is not, I think, very easy to give a perfectly satisfactory solu- 
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tioii of the rapid dowo£aill of literature between the 
^"^ ages of Antonise and of Diocletian. Perhaps the pros- 
perous condition of the empire from Trajan to Marcus Aoreiius, and 
the patrona{j[e which those good princes bestowed on letters, gave 
an artificial health to them for a moment, and suspended the opera- 
tion of a disease which had already b^un to undermine their vigoar. 
Perhaps the intellectual enefgies of mankind can never remain sta- 
tionary; and a nation that ceases to produce original and inventiTe 
minds, born to advance the landmarks of knowledge or skill, wHI 
I'ecede firom step to step, till it k)ses even the secondary inerks of 
imitation and industry. During the third century, not only there 
were no great writers, but even few names of indifferent wriiers 
have been recovered by thtf diligence of modem inquiry (i). Law 
neglected, philosophy perverted XiU it became contemptible, history 
nearly silent, the Latin tongue growing rapidly barbarous, poetry, 
rai'ely and feebly attempted, art more and moi« vitiated ; such were 
the symptoms by which the age previous to Constantine announced 
the decline of human intellect. If we cafnot fully account for this 
unhappy change, as i have observed, we must^ however, assign 
much vi^ight to the degradation of Kon^e and Italy in the system of 
Severus and his successors, to the admission of bail3arian8 into the 
military and even civil dignities of the empire, to the discouraging 
influence of provincial and illiterate sovereigns, and to the calamities 
which followed for half a century the first invasion of the Goths and 
the defeat of Decius. To this sickly condition of literature the fourth 
century supplied nd permanent remedy, if nnder the house <jt 
Constantino the Roman world suffered rather less from civil warfere 
or barbarous invasions, than in the preceding age, yet every other 
cause of decline just enumei ated prevailed with aggravated force; 
and the fourth century set in storms, sufficiently destructive in them- 
selves, and onunous of those calamities which humbled the majesty 
of Rome at the commetidement of the ensuing period, and ovo*- 
whelmed the Western Empire in absolute add final ruin before p 
termination. 

The diffusion of literature is perfectly distinguishable frorn its a* 
vaneement^ and whatever ob^urity we may find in explaioiDg tw 
variations <rf the, one, there are a few simple causes which seetn to 
account for the other. Knowledge will be ^read over the surface 
of a nation in proportion to the fecilities of education, to the free 
circulation of books, to the eQK>tuments and distinctions which w.^ 
rary attainments are found to produce, and still more to the rewara 
which they meet in the general respect and af^lause of 8<>ciety- 
This clwering incitement, the genial sunshine of approbation, h^ 
all times promoted the cultivation of literature in small repuhw*' 

(I ) The authors of Hlstolre LUteralre de la France, aay aatbority ; tifo of wlwB a«« '«''' ^^M&^^ 
1. 1., can only find three writers of Gaul, no inconsi- preceding century the number was coo 
derable part of the Roman empire, mentioned upon greater. 
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rather than large empires, and in cities compared yn^ the couniry. 
If these are the sources which nourish literature, we should natu- 
rally expect that they must have become scanty or dry, wh^n learning 
languishes or expires. Accordingly in the later ages of the Roman 
empire, a general indifference towards the cultivation of letters be- 
came the characteristic of its inhabitants. Laws Were indeed enacted 
by Constantine, Julian, Theodosius, and other ^mperoi's, for the en- 
couragement of learned men dnd the promotion of liberal education. 
But these laws, whioh would not perhaps have been thought neces- 
sary in better times, were unavailing to counteract the lethargy of 
ignorance in whiclr even the native citizens of the empire were con- 
tented to repose. This alienation of men from their national litera- 
ture may doubtless be imputed, in some measure, to its own de- 
merits. A jargon of mystical philosophy, half fanaticism and half 
imposture, a barren atu) inflated eloquence, a frivolous philology, 
were not among those charms of wisdom, by which man is to be di- 
verted from pleasure or aroused froih indolence. 

In this temper of the public mind, there was little probability that 
new compositions of excellence would be produced, and much doubt 
whether the old would be preserved. Since the invention of printing, 
the absolute extinction of any considerable work seems a danger too 
improbable for apprehepsion. The press pours forth in a few days 
a thousand volumes, which scattered, like seed in the air, over the 
republic of Europe, could hardly be destroyed without the extirpa- 
tion of its inhabitants. But in the times of antiquity manuscripts 
were copied with cost, labour, and delay; and if the diffusion of 
knowledge be measured by the multiplication of books, no unfair 
standard, the most golden ages of ancient learning could never bear 
the least coilnparison with the three last centui^ies. The destruction 
of a few libraries by accidental fire, the desolation of a few provinces 
by unsparing and illiterate barbarians, might annihilate every vestige 
of an author, or leave a few scattered copies, which, from the public 
indifference, theie was no inducement to multiply, exposed to similar 
casualties in succeeding times. 

We are warranted by good authorities to assign, as a collateral 
cause of this ii'retrievable revolution, the neglect of heathen litera- 
ture by the Christian church. I am not versed enough in ecclesias- 
tical writers to estimate the degree of this neglect ; nor am I disposed 
to deny that the mischief was beyond recovery before the accession 
of Constantine. From the primitive ages, howevei*, it seems that a 
dislike of pagan learning was pretty general among Christians. Many 
of the fathers undoubtedly were accomplished in liberal studies, and 
we are indebted to theni for valuable fragments of authors whom we 
have lost. But the literary character of the church is not to be mea- 
sured by that of its more illustrious leaders. Proscribed and perse- 
cuted, the early Christians had not perhaps access to the public 
schools, nor inchnaiion to studies which seemed, very excusably, un- 
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cGogeDial to the character of their profesrion. Their prejudices 
however survived the establishment of Christianity. The fourth 
council of Carthage in 396 prohibited the reading of secular books 
by bishops. Jerome plainly condemns the study of them, except for 
pious ends. All physical science, especially, was held in avowed 
contempt, as inconsistent with revealed truths. Nor do there ap-> 
pear to have been any canons made in favour of learning, or any 
restriction on the ordination of persons absolutely illiterate (i). 
There was, indeed, abundance of what is called theological learmog 
displayed in the controversies of the fourth and fifth centuries. And 
thc^ who admire such disputations may consider the principal cham- 
pions in them as contributmg to the glory, or at least retarding the 
decline of literature. But 1 believe rather that polemical disputes 
vnll be found not only to corrupt the genuine spirit of religion, but 
to degrade and contract the faculties. What keenness and subtlety 
these may sometimes acquire by such exercise is more like that 
worldly shrewdness we see in men whose trade it is to outwit their 
neighbours, than the clear and calm discrimination of philosophy. 
However this may be, it cannot be doubted that the controversies 
agitated in the church during these two centuries must have diverted 
studious minds from profone literature, and narrowed more and 
more the circle of that knowledge which they were desirous to at- 
tain. 

The torrent of irrational superstitions which carried ail before it 
in the fifth century, and the progress of ascetic enthusiasm, had an 
influence still more decidedly inimical to learning. I cannot indeed 
conceive any state of society more adverse to the intellectual improve- 
ment of mankind, than one which admitted of no middle line be- 
tween gross dissoluteness and fanatical mortification. . An equable 
tone of public morals, social and humane, verging neither to volup- 
tuousness nor austerity, seems the most adapted to genius, or at least 
to letters, as it is to individual comfort and national prosperity. 
After the introduction of monkery and its unsocial theory of duties, 
the seribus and reflecting part of mankind, on whom science most 
relies, were turned to habits which, in the most favourable view, 
could not quicken the intellectual energies ; and it might be a difficult 
question, whether the cultivators and admirers of useful literature 
were less likely to be found among the profligate citizens of Rome 
and their barbarian conquerors, or the melancholy recluses of the 
wilderness. 

Such therefore was the state of learning before the subversion of 
the Western Empire. And we may form some notion how little 
probability there was of its producing any excellent fruits, even if 
that revolution had never occurred, by considering what took place 

{{\ Mosbeim, Cent. 4. Tlraboscht endeayom-s to the bishops In the general coandls of Ephesiu and 
elevate higher the learning of the early Christiana. Cbaloedon could not write their names. Remarks 
1. 11. p. 828. Jortin, howeTer, asserts that many of on Eoclesiast. Hist. vol. 11. p. 417. 
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In Greece during the subsequent ages ; where, although there was 
some attention shewn to preserve the best monuments of autiquity, 
and diligence in compiling from them, yet no one original writer of 
any superior merit arose, and learning, though plunged but for a 
short period into mere darkness, may be said to have languished 
in a middle region of twilight for the greater part of a thousand 
years. 

But not to delay oursehes in this speculation, the final settlement 
of barbarous nations in tiaul, Spain, and Italy consummated the ruin 
of literature. Their first irruptions were uniformly attended with 
devastation ; and if some of the Gothic kings, after their establishment, 
proved humane and civilized sovereigns, yet the nation gloried in its 
ori^'nal rudeness, and viewed with no unreasonable disdain arts 
which had neither preserved their cultivators from corruption, nor 
raised them from servitude. Theodoric, the most famous of the 
Ostrogoth kings in Italy, could not write his name, and is said to 
have restraint his countrymen from attending those schools of 
learnings by which he, or rather perhaps his minister Gassiodoms, 
endeavoured to revive the studies of his Italian subjects. Scarcely 
one of the barbarians, so long as they continued unconfused with the 
native inhabitants, acquired the slightest tincture of letters ; and the 
praise of equal ignorance was soon aspired to and attained by the 
entire mass of the Roman laity. They, however, could hardly have 
divested themselves so completely of all acquaintance with even the 
eienients of learning, if the language in which books were written 
had not ceased to be their natural dialect. This remarkable change 
in Ae speech of France, Spain, and Italy, is most intimately connect^ 
ed with the extinction of learning ; and there is enough of obscu- 
rity, as well as of interest, in the subject, to deserve some discus- 
sion. 

It is obvious, on the most cursory view of the French corrqptionofthe 
and Spanish languages, that they, as wdl as the Italian, i^wmangaage. 
are derived from one common source, the Latin. That must there- 
fore have been at some period, and certainly not since the esta- 
blishment of the barbarous nations in Spain and Gaul, substituted in 
ordinary use for the original dialects of those countries, which are 
generally supposed to have been Celtic, not essentially differing from 
that which is spoken in Wales and Ireland. Rome, says Augustine, 
imposed not only her yoke, but her language upon conquered nations. 
The success of such an attempt is indeed very remarkable. Though 
it is the natural effect of conquest, or e^n of commercial intercourse, 
to ingraft fresh words and foreign idioms on the stock of the original 
language, yet the entire disuse of the latter, and adoption of one 
radically different, scarcely takes place in the lapse of a far longer 
period than that oJF the Romsm dominion in Gaul. Thus, in part of 
Britany, the people speak a language which has perhaps sustained no 
essential alteration from the revolution of two thousand years ; and 
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we know how steadily another Celtic dialect has kept its ground in 
Wales, notwithstanding English laws and government, and the long 
line of contiguous frontier which brings the natives of that principal- 
ity into contact with Englishmen. Nor did the Romans ever establish 
their language, 1 know not whether they wished to do so, in this island, 
as we perceive by that stubborn British tongue which has survived two 
conquests (1). 

In Gaul and in Spain, however, they did succeed, as the present 
stale of the French and peninsular languages renders undeniable, 
though by gradual changes, and not, as the Benedictine authors of 
the Histoire Liiteraire de la France seem to imagine, by asudden and 
arbitrary innovation (2). This is neither possible in itself, nor 
agreeable to the testimony of Iren9e»s, bishop of Lyons at the end of 
the second century, who laments the necessity of learning Celtic (3). 
But although the inhabitants of these provinces came at length to 
make use of Latin so completely as their mother-tongue, that few 
vestiges of their original Celtic could perhaps be discovered in their 
common speech, it does not follow that they spoke with the pure 
pronunciation of Italians, far less with that conformity to the written 
sounds, which we assume to be essential to the expression of Latin 
words. 

AacieotLaun It appcars to be taken for granted, that the Romans 
prooonctation. pronounccd their language as we do at present, so hr 
At least as the enunciation of all the consonants, however we may 
admit our deviations from the classical standard, in propriety of 
sounds, and in measure of time. Yet the example of our own Ian* 
guage, and of French, might shew us that orthography may become 
a very inadequate representative of pronunciation. It is indeed ca- 
pable of proof, that in the purest ages of Latinity, some variation 
existed between these two. Those numerous changes in spelling 
which distinguish the same words in the poetry of Ennius and of 
Yirgil are best explained by the supposition of their being accom- 
jnodaied to the current pronunciation. Harsh combinations of letters, 
softened down through delicacy of ear, or rapidity of utterance, 
gradually lost their place in the written language. Thus exfregit and 
jodrogavU assumed a form representing their more liquid sound ; and 
auctor was latterly spelled atUor, which has beep followefl in French 
and Italian. ' Auior was probably so pronounced at ail times ; and 
the orth(^raphy was afterwards corrected or corrupted, whichever 

(\) Gibbon roandly asserts, that " the language of ral studies, and to bave succeeded so much by Judi- 

VlfgU and Cicero, though with sooie fnevitable mli- clous commeodatlon of tbetr abilities, at qol modd 

ture of corruption, was so universally adopted In Ilnguam B«manan abnuebant. eloqoentlaai codcd- 

Afkica, Spain. G&ui, Great Britain, and Pannonia, that plscerenl. (c. 2t .) This, It is sufliclently obvloiu, li 

the faint traces «f the Funic or Celtic Idioms were very different Drom the n|illoualad(^tlon of Latiotf 

preserved only in the mountains, or among the pea- a motber-tongue. 

sants.** DecUoe and Fall, vol. I. p. 60. (8vo. edit. | (3) T. vll. preface. 

For Brltalu be quotes Tacltus's Life of Agricola as his (3) It appears, by a passage quoted Qrom the Digest 

Touctier. But the only passage in t'«ts work that by M. Bonamy, M6m. de TAcad. des loscrlptloni, 

gives the least colour to Gibbon's assertion, Is one lo t xxlr. p. 589., that Celtic was sppkeo in GaiA or ^^ 

which Agricola Is said to have encouraged the chit- leaH parts of It, as well as Pnnlc In Africa. 
drea of Britltb chieftains to acquire a taste f(n*1lbe- 
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we please to say» according to the sound. We ha¥e the best autho- 
rity to assert, that the final m was very faintly pronounced, rather,. 

, it seems, as a rest and short interval between two syllables, than an 
articulate letter ; nor indeed can we conceive upon what other ground 
it was subject to elision before a vowel in verse ; sinee we cannot sup- 
pose that the nice ears of Rome would have submitted to a capricious 
rule of poetry, for which Greece presented no analogy (I). 

A decisive proof, in my opinion, of the deviation which took place, 
through the rapidity of ordinary elocution, from the strict laws of 
enunciation, may be found in the metre of Terence. His verses, 
which are absolutely refractory to the common laws of prosody, may 
be readily scanned by the application of this principle. Thus, in the 
first act of the Heautontimorumenos, a part selected at random, I 
have found, I. Vowels contracted or dropped, so as to shorten the 
word by a syllable ; in ret, via, dkuius, ei, solius, earn, uniiis, mam, 
divttias, seneXy voluptatem, illius, semel ; 11. The proceleusmatic foot , 
or four short Syllables, instead of the dactyl ; seen. i. v. S9. 73. 76. 
88. i09. seen. ii. v. 56.; III. The elision of « in words ending with 
iw, or is short, and sometimes even of the whole syllable, before the 
next word beginning with a vowel ; in seen. i. v. 30. 81. 98. 101. 116. 
119. seen. ii. v. 28. IV. The first syllable of ille is repeatedly short- 
ened, and indeed nothing is more usual in Terence than this licence ; 
whence we may collect how ready this word was for abbreviation 
into the French and Italian articles. V. the last letter of apud is cut 
off, seen. i. v. 120. and seen. ii. v. 8. VI. Hodieis used as a pyrrhi- 
chius, in seen. ii. v. 11. VII. Lastly, there is a clear instance of a 
short syllable, the antepenultimate of hnpulenm, lengthened on ac- 
count of the accent, at the 113th verse of the first scene. 

These licences are in all probability chiefly colloquial, its corruption by 
and would not have been adopted in public harangues, tuepopmace. 
to which the precepts of rhetorical writers commonly relate. But if 
the more elegant language of the Roinans, since such we must sup- 
pose to have been' copied by Terence for his higher characters, 
differed so much in ordinary discourse from their orthography, it is 
probable that the vulgar went into much greater deviations. The 

. popular pronunciation errs generally, we might say perhaps inva- 
riably, by al^reviation of words, and by liquefying consonants, as is 
natural to ihe^apidity of colloquial speech (2). It ig by their know- 
ledge of orthography and etymology, that the mare educated part of 

{0 Afqae eedem Ilia litera, quottes ultima est, et proauoclttlo prlmiim, si Terba tola ezegerlt, quo- 

Tocalem verbl soquentis ita cod^ngit, at lb earn trans- riini pars devorarl, pars deistitiil solet, plerisque ex* 

irepofislt.ellamslifirlbltur, lameiHxri^exprlml- tremas syllabas noD proferentU^iia, diim priorum 

tut*, ut Multum ille, et Quantum erat : adeO at peofe sooo Indulgent. Ut est autem necessarta verborum 

oUttsdam n6T« Ittere sonum reddat. Ni^ue'enim explanatto, ita omnes computare et Tdut adname- 

exlmltur, aed obscuratnr, et t^ntikm aliqua inter dupe rare itterag, molestum et odlosam.— Nam et vocales 

Tocales velttt nota est, n^ ipsae coeant. QuintUIan. freqaentisslm^ coeant, et eonsonanttum qoaedatti 

loflltai. 1^ ix. e. 4. p. 585. edit. Gapperonier. ' inseqneote yocall dtssimulantur ; utrtusque exem- 

(2) Tbe following passage of Quintllian is an evi- plum posui mas ;Multiiin ille etterrls. titaturetlam 

doice both of the omlasien of harsh or superftuous dnrlorum Inter se congressus, und^ pellexit et ro/- 

letters by the best speakers, and of the corrupt ab- legit^ et quae alio loco dicta sant. I. U. c. 3. p. 600. 
brevtatlons usual with the ^rorst. Dllncida Ter6 erit 
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the community are preserved from these corru[4 modes of pronan- 
ciadoD. There is always therefore a standard by which common 
speech may be rectified ; and in proportion to the diffusioD of 
knowledge and politeness, the deviations from it will be more 
aad ttie proTin- siight and gradual. But in distant provinces, and 
*^*^- especially where the language itself is but of recent in- 
troduction, many more changes may be expected to occur. Even in 
France and England, there are provincial dialects, which, if wniu;p 
with all their anomaKes of pronupciation as well as idiom, would 
seem strangely out of unison with {he regular language ; and in Italy, 
as is well known, the varieties of dialect are still more striking. New 
in an advancing state of society, and especially with such a vigorous 
poiilijcal circulation as we experience in England, language will con- 
stantly approximate to uniformity, as provincial expressions are more 
and more rejected for incorrectness or inel^nce. But, where lite- 
rature is on the decline, and public misfortunes contract the circle of 
those who are solicitous about refinement, as in the last ages of the 
Roman empire, there will be no longer any definite standard of living 
speech, nor any general desire to conform to it, if one could be 
found ; and thus the vicious corruptions of the vulgar will entirely 
predominate. The niceties of ancient ifliom wMi be totally lost; wliOe 
new idioms will be formed out of violations of grammar sanctioned 
by usage, which, among a civilized people, would have been pro- 
scribed at their apf)edrance. 

Such appears to have been the progress of corruption inlkUtiu 
language. The adoption (rf words from the Teu tonic dialects of the 
barbarians, which took place very freely, would not of itself have 
destroyed the character of that language, though it sullied its purity. 
The worst law Latin of the middle ages is still Latin, if its barbarous 
terms have been bent to the regular inflexions. It is possible, on the 
other hand, to write whole pages of Italian, wherein every word 
shaU be of unequivocal Latin derivation, thougti the character and 
personality, if I may so say, of the language be entirely dissimilar. 
But, as I conceive, the loss of literature took away the only check 
upon arbitrary pronunciation and upon erroneous grammar. Each 
people innovated through caprice, imitation of their neighbours, or 
some of those indescribable causes, which dispose the organs of 
different nations to different sounds. The French melted down the 
middle consonants ,* the Italians omitted the final. Corruptions arising 
out of ignorance were mingled with those of pronuiwjatiop. It wouW 
have been marvellous, if illiterate and semi-barbarous provincials 
had preserved that delicate precision in using the inflexions of tenses, 
which our best scholars do not clearly attain. The common speech 
of any people whose language is highly complicated will be full of 
solecisms. The French inflexions are not comparable in number or 
delicacy to the Latin, and *yet th^tnlgar confuse their most ordi- 
nary forms. 



J 
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Bm, in all probability, the variation of these derivative languages 
from popular Latin has been considerably less than it £q[)pears. In 
the purest ages of Latinity, the citizens of Rome itself made use of 
many terms which we deem barbarous, and of many idioms which we 
should reject as modern. That highly complicated grammar, which 
the best writers employed, was too elliptical and obscure, too deficient 
in the conftiecting parts of speech, for general use. We cannot indeed 
ascertain in what degree the vulgar Latin differed from-that of €icero 
or Seneca. It wonld be highly absurd to imagine, as some are said 
to have done, that modern Italian was spoken at Rome under Augus- 
tus (1). But I believe it may be asserted, not only that much the 
greater part of those words in the present language of Italy, which 
strike us as incapable of a I^tin etymology, are in fact derived from 
those current in the Augustan Age, but th^ very many phrases which 
offended nicer ears prevailed in the same vernacular speech, and have ^ 
passed from th^ipe into the modern French and Italian. SucJi, fDr 
example, was me ^quent use of prepositioas, to indicate a relation 
between two parts of a sentence which a classical writer would have 
made to depend on mere inflexion (^. 

From the difiiQulty of retaining a right discrimination of tense 
seems to have proceeded the active auxiliary verb. It is possible 
that this was borrowed from the Teutonic languages of the bar- 
barians, and accommodated both by them and by the natives to 
words of Latin origin. The passive auxiliary is obtained by a very 
ready resolution of any tense in that noood, and has not been alto^ 
geAer dispensed with even in Greek, while in Latikit ts used much 
more frequently. It is not quite so easy to perceive the propriety 
of the aative habeo or teneo, one or both of which all modern lan*^ 
guages have adopted as their auxiliaries in conjugating the verb. . 
But in some instances this, analysis is not improper ; and it may be 
supposed that nations, careless of etymology or correctness, applied 
the same verb by a rude analogy to cases where it ought not strictly 
to have been employed (3). 

Next to the changes founded on pronunciation and to the substi- 
tution of auxiliary verbs for inflexions, the usage of the definite and 
indefinite articles in nouns appears the most considerable step in ^ 
the transmutation of Latin into its derivative languages. None but 
Latin, I believe, has ever wanted this part of speech ; and the defect 
to which custom reconciled the Romans, would be an insuperable 
stumbling-block to nations wKo were to translate their origiural idiom 
into that language. A coarse expedient of applying unus ipse or ille 

H) Tiraboscbl ( Storla dell. Lett Ital. t. til. prerace, bim. Tbis essay, wMcn, by some accldeot, bad ea- 

p. 5. ) imputes ibis parudoi to B«inbo and Quadrlo ; caped my notice till I bad nearly finlsbed the Obser- '_ 

bat I can bardty believe tbat eftber of tbcm conid Tations in my text, contains, 1 tbfnk, tbe be^vleVf 

maintain It In a literal sense. tbat J bare seen of tlie process of transition l^'Wbfch ^ 

(2) M. Bonamy, In an essay printed in H^m. de FA- Latin was changed into French and Itatfaif. Ad^, 

cadiniledes Inscriptions, t.xxlv., has produced seve- howiever. tbe preface to Tlraboschl's lb1m>olume > 

ni proofs of this from tbe classical writers on agrl- and tbe thirty-second dissertation of Muraloti- ' 
culture and other arts, though some of bis Instances (3| See Lanzi, Sagglo della Lingua Etrii$Cfiy t. 1. 

are not lo p^nt, as any scbuolboy would have told c. 431 . ; M^m. de TAcad. des I Itocrlp. t. xzlv."p.;632. 

II. . .44 
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to the purposes of an article might perhaps be no oiif request vul- 
garism of the provincials ; and after the Teutonic try)e& brought in 
their own grammar, it was natural that a corruption should become 
universal, which in fact supplied a real and essential deficiency. 

Pronundaiioft '^^ ^® quantity of Latin syllabJes is neglected, or 
no longer re«u- rather lost in modern pronunciation, seems to be gene- 
latedbyqaaotity. ^^„y admitted. Whether, inde^, the ancient Romans, 
in their ordinary speaking, distinguished the measure of syllables 
with such uniform musical accuracy as we imagine, giving a certain 
time to those termed long, and exactly half that duration to the 
short, might perhaps be questioned ; though this was probably done, 
or attempted to be done, by every reader of poetry. Certainly, how- 
ever, the laws of quantity were forgotten, and an acoefltual pronnn- 
eiation came to predominate, before Latin had ceased to be a living 
language. A Christian writer, named Commodianus, who lived 
before the end of the third century, accordinffjifte some, or as 
others llunk, in the reign of Constantine, has Mt i^ a philological 
curiosity^ in a series of attacks on the pagan superstitions,, composed 
in what are meant to be verses, regulated by accent instead of qnaa- 
tity, exactly as we read Yirgil at present (i). 

It is not improbable that Commodianus may have written in Africa, 
the province in which, more than any, the purity of Latin was d&- 
haseid. At the end of the fourth century, St. Augustine assailed his 
old enemies, the Donattsts, with nearly the same arms that Commo- 
dianus had wielded against heathenism. But as the refined and va- 
rious music of hexameters was unlikely to be relished by the vulgar, 
he prudently adopted a different measure (2). All the nations of 
Europe seem to love the trochaic verse ; it was frequent on the GteA 
and Roman stage ; it is more common than any other in the popular 
poetry of modern languages. 'Fliis proceeds from its simplicity, its 
KveliQess, and its rclady accommodation to dancing and music, h 
St. Austin's poem, he united to a trochaic measure the novel attrac- 
tion of rhyme. 

\i ) No description can gire so adequate a notion of tlcal editor Improve bis lines into onMemtshed bex*- 

thls eztraordlnarf perrormance as a sbort specloden. meters. TtU tbis time arrives, bowever, we most 

Taketbe Introductory Hoes ; wblch really, prejudices consider bim either as utterly Ignorant of metrical 

of education apart, are by no means inharmonious: distinctions, or at least as aware that the populace 

Pr»ratlo nostra Tlam erranu demonstrat, T^^''?nr^i^^^.^li nl?^!:^l^ZlT^ 

SfmTr? 'Zi'di^rS ''T f^'i"^^^ ^^ on^mlZf'X^^tSl. T^ ^s^ 
S^f»?rl;^r^^l^^."^nr *• °>«" ^^^ <I°Ol«« »•» W^rls « Philological Inqulric 

Ego slralUter erratl tempore mrulto, ,2, ArcbSologia, vol. xlv. p. 188 The following 

IT f.'TT^^'*''- ?"r '**"' l'^^^ **^''- «T« ti>e first llnis : 

Abstull me tandem Ind^, legendo de lege. 

Testiacor Oominnm, doleo, prob I civlca tnrba Abnndantiapeccatorum solet fratres coaturtMoe ; 

Inscia quod perdit, pergens deos quaerere vanos. ' Propter hoc Domlnus noster voluit nios prsemooere, 

Ob ea perdoctus Ignoros Instrno verum. Comparans regnum coelorum reticulo misso In 

* ' marc 

r«S;fr?!;?i"™ S^r'^^^'^ '*?ll'? SP ^^^ *^"."" congre^antl muKos pIsces, omne genus bine ei 
cellence In every part. Some of his lines are not re- j^^^ i- » © 

rX*?lff*?r!!l fj;i°""";"°r' 7"*^^"* ^^ *"°^'' Q«os cW traxissent «d llttns, tunc cffiperum ae- 
rules of Procrustes ; as for instance— ^ parare 

nin^S. ^^"*'f ' «>/f.'»«l«*^f Pff •^eP^'* ' O""' <^«- Bonos In Vasa misemnt, rellquos malo« In mwe. 
pillos InflcitlSrOculosfuIiginerellnitls. ^ 

It must be owned, that bis text Is exceedingly cor- This trash seems below the level of AogustlMi ; bat 

rupt, and 1 should not despair of seeing a truly, cri- It could not have been much later than bis age. 
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As Africa iliHi^t have hysi ^ t^egard lb the rtilfei .of irte^sure in the 
fourth cenltiry, so it appeari that Gaul was not mote torfect iii the 
two next a^s. A poeiii addre^setl by AuspicidS,. bishop' of Toul, to 
Count Arbog^stes, of earlier date probably thatt the invasioil of CIo- 
vis, is written with no regard to quantity (1). The bishop by whdiri 
this was composed is mentioned by his contemporaries as a man of 
fearninif. I^baWy he did not chuse to perplex the barbarian to 
whom he was writing (for Arbogastes is plainly a barbarous name) 
by legitimate Roman metre. In the next centiiry, Gregory of TourS 
informs us that Cbilperic attempted to write Latin verses ; but th^ 
lines could not be reconciled to any division of feet ; his ignorance 
having confounded long and short syllables together (2], Now Chil- 
peric must haVe learned to speak Latin like other kings of the Fi anks, 
and was a stnatterer in ^evei'al kinds of literature. If Cbilperic 
therefoi'e was not master of these distitictions; we may conclude that 
the bishops and other Romans with whom he conversed did not ob- 
serve them ; and that his bldnders in versification arose from igno- 
rance of rules, which, however fit to be preserved m poetry, were 
entirely obsolete in the living Latin of his age. Indeed the frejquencjr 
of false quantities in the poets even of the fifth, but niuch more Of 
the sixth' century, is palpable. Fortunatus is quite full of therii. 
This seems a decisive p^oof that the ancient pronunciation was lost. 
Avitus tells us, eveti at the beginning of the same age, that few pre- 
served th^ proper measure of syllables in singing. Yet he was bishop 
of Vienne, where a purer pronunciation itiight be expected thari iri 
the reriioter parts o( Gaul (3). 

Defective, however, as it had become m respect of change or Latin 
pronunciation, Latin was still spoken in France dut-ing '"^ Bomance. 
the sixth and seventh ccinturies. We have compositions of that time, 
intended for the people, in grammati(%il language. A song h still ex- 
tant, in rhyttie and loose accentual measure, written upon a victory 
of Clotaire II. over the Saxons in 622, and obviously intendM for cir- 
culation among the people (4). Fortunatus says, in his life of St. Au- 
bift of Angers, that he should take care not to use any expression 
unintelligible to the people (5). Raudemind,* in the middle of the 
seventh centtiry, declares, in his life of St. Amand, that he writer in 
a rustic and vulgar style", that the reader may be exdted to imita- 

ii) Recaell des Blstoiieni, t.l. p. 8151 ; it begins In (3) M6m. dp rAcad^mte des Inscriptloas; t. xvtl. 
the foUoifvtng manner : Hist. Litt^ralre de la France, t. it. p. 28. 

Aa8plciiis,.qa» dlllgo, salutemdlco plnrlraam. ^^ ^"/^ ^«'»8"«|!*' ^•'' y«* unchanged. 
Magnas coel^i Domino i^pendo corde gratlas De Clotarlo est cai^ire rege Franoorum, 

Qa6d te Tullensl proximo jnagnum In Urbe vidl- Qui Ivlt pugnare cum genie Saxonam, 

mas. . . '^ Qnhm gravlter provenisset missis Saxonam, 

Multls me tuls artibas Isetiflealii^ antek. Si non fuisset Inclitas Faro de gente Burgundlo- 

Sed none feclstl maxin^o me exonare gaadio. num. 

(2) Cbllpericns ret. ...../. confecit dods llbros, (5) PrsecaTeudam est, He ad aures popiili niiniis 

quonim yerslcult deblles nallis pedibas subsistere alicrntd intelliglbUe profi^rafar. M^m. de TAcad. 
possant : in quibtis, ddm non Intelligebat, pro longis t.xvll. p. 712. 
syllabas breves posnit; et pro brevtbus looga^ sta- 
tuebat. 1. Tl. c. 46. - ' 
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tion (4). Not that these legends were actually perused by the po- 
pulace, for the very art of readiug was confined to a few. But they 
were read publicly in the churches, and probably with a pronuncia- 
tion accommodated to the corruptions of ordinary language. Still 
the Latin syntax must have been tolerably understood ; and we may 
therefore say that Latin had not ceased to be a living language in 
Gaul during the seventh century. Faults indeed agamst the rules of 
grammar, as well as unusual idioms, perpetually occur in the best 
writers of the Merovingian period, such as Gregory^of Tours ; while 
charters drawn up by less expert scholars deviate much farther from 
purity (2). 

The corrupt provincial idiom became gradually more and more 
dissimilar to grammatical Latin; and the lingua Romana rustica, as 
the vulgar patois (to bon*ow a word that I cannot well translate) had 
been called, acquired a distinct character as a new language in the 
eighth century (3). Latin orthography, which had been hitherto 
pretty well maintained in books, though not always in charters, gave 
way to a new speUing, conformably to the current pronunciation. 
Thus we find lui, for illius, in the Formularies of Marculfus; and Tu 
lo juva in a liturgy of Charlemagne's age, for Tu ilium juva. When 
this barrier was once broken down, such a deluge of imiovation 
poured in, that all the characteristics qf Latin were effaced in writing 
as well as speaking, and the e^stence of a new language became un- 
deniable. In a council held at Tours m 813, the bishops are ordered 
to have certain homilies of the fathers translated into the rustic Roman, 
as well as the German tongue (4). After this it is unnecessary to 
multiply proofs of the change which Latin had undergone. 
Its corruptfon fD !» Italy, the progressive corruptions of the Latin lan- 
'*^*^ guage were analogous to those which occuiTed in France, 
though we do not find in wrilifigs any unequivocal specimens of a 
new formation at so early a period. , But the old inscriptions, even of 
the fourth and fifth centuries, are full of solecisms and corrupt ortho- 
graphy. In legal instrupients under the Lombard kings, the Latin 
inflexions are indeed used, but with so little regard to propriety that 
it is obvious the writers had not the slightest tincture of grammatical 
knowledge. This observation extends to a very large proportion of 
such documents down to the twelfth century, and is as applicable to 
France and Spain as j||fe lo Italy. In these charters the peculiar 
characteristics of ItaliHrorthography and grammar frequently ap- 
pear. Thus we find, in the eighth century, diveatis for debeatis, da 
for de in the ablative, avendi for habendi, dava for dabat, cedo a deo, 
and ad ecclesia, among many similar corruptions (8). Latin was so 

(4) RDstIco et plebelo sermone propter ezemplum seventh centurY, wblcb Is tery natural, as the c<Hr- 

et Imitationem. M6m. de FAcad. t. xvil. p. 1V2. ruptloo of Latin bad then become striking. 

(2) Hist. Litt^raire de ia France, t. III. p. 5. M6ni. (4) M^ra. de I'Acad. des Insc. t. x?». See two Mo- 
de l'Acad6mie, t. xxIt. p. 617. Trait6 de Diploma- molrs in this volume by du Clos and le Bfleaf, espe- 
ttque, 1. 1 v. p. 485. daily the latter, as trell as that already mentioned m 

13) Hist. Litt^raire de la France, t. ?|l. p. 42. The t. xxl?. p. 582. by M. Booamy. 

editors say; tbat it is mentioned by name even In the (5) Huratorl, Dissert. L and zliU 
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changed, it is said by a writer of Charlemagne's age, that scarcely 
any part of it was popularly known. Italy indeed had suffered more 
than France itself by invasion, and was reduced to a lower state of 
barbarism, though probably from the greater distinctness of pro- 
nunciation habitual to the Italians, they lost less of their original lan- 
guage than the French. I do not find, however, in the writers who 
have treated this subject, any express evidence of.a vulgar language 
distinct from Latin, earlier than the clos6 of the tenth century, when 
it is said in the epitaph of Pope Gregory V*, who died in 999, that he 
instructed the people in three dialects ; — the Prankish or German, 
the vulgar, iiuA the Latin (1). 

When Latin had thus ceased to be a living language, 
the whole treasury of knowledge was locked up from sejS^^^the 
the eyes of the people. The few who might have im- ^*'"'* "' ^"""• 
bibed a taste for literature, if books had been accessible to them, 
were reduced to abandon pursuits that could only be cultivated 
through a kind of education not easily within their reach. Schools, 
confined to cathedrals and monasteries, and exclusively designed for 
the purposes of religion, affordeAno encouragement or opportunities 
to the laity (2). The worst effect was, that, as the newly formed 
languages were hardly made use of in writing, Latin being still pre- 
served in all legal instruments and public correspondence, the very 
use of letters, as well as of books, was forgotten. For many cen- 
turies, to sum up the account of igilorance in a word, it was rare for 
a layman, of whatever rank, to know how to sign his name (3). 
Their charters, till the use of seals became general, were subscribed 
with the mark of the cross. Still more extraordinary it was to find 
one who had any tincture of learning. Even admitting every indis- 
tinct commendation of a motikish biographer (with whom a know- 
ledge of church-music would pass for literature) (4), we could maka 
out a very short list of scholars. None certainly were more dis- 
tinguished as such than Charlemagne and Alfred. But the former, 
unless we reject a very plain testimony, was incapable of writing (5) ; 
and Alfred found difficulty in making a translation from the pastoral 
instruction of St. Gregory, on account of his imperfect knowledge 
of LaUn (6). 

a) Usus Franciscfl, vulgarl, et Toce tatfoA. (4) Louis lY., king or Prance, laugbing at Falk, 

iQStltult popalos eloqulo trtpllcl: r . couat of Anjou, wbo sang anthems among the cho- 

Fontanlnl deU' Eloquenw ItaUAna, u. iS. Mura- ^8*«" of Tours. recetTcd the following pithy epIsUe 

tori Dissert zzxll ^^^ ^'^ learned vassal : Noverltls, Domlne, qndd 

(2i HlstoIriLltt6rairedela?rah«i;t.Yi.p.20. MU- rex iinieratos esUslnus coronatus. OestaComltum 

ratorl Dissert xllii Aitdegavenclpm. In the same book, Geoffrey, father 

(3) Nouveau VraU6 de Diplomatique, t. U. p. 4(9. "^ «"'' ^f "'^ "•\*f.?*** ^"^ beoptlmfe llteratus ; which 

This became, the faltors say, much lest uoqdUia perhaps ImportsHtfle more learning than bis ance*- 

about the end of the thirteenth century; n. pretty *®'' *^"'" possessed. 

lateperlodl A few signatures to deeds appear In the (5) The passagelnEginhard, which has occasioned 

fourteenth century ; ^n the next they are more fre- so much dispute, speaks for itself: Tentabet et scrl- 

quent. Ibid. The emperor Frederic Barbarossa befe, tabtalasqueetcodlclllosadboclnlectlcula*Tib 

could not read, (Struvlus, Corpus Hist. German. 1. 1, cervlcallbus clreumferre solebat, ut, dun Tacoum 

p. 377. ) nor John king of Bohemia In the middle of tempus esset, manum efSglandls litecjs assuefaoeret ; 

the fourteenth century, ( Sismondl, t. v. p. 205.) nor sed pardm prosper^ successft labor praposterus ac 

Philip the Hardy king of France, although the son of wr6 inchoatos. 

St. Loul8.{ Telly, t. Tl. p. 436.) (6) Speiman. Vlt. Alfred. Append. 
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Whatever jn^^^op^ therefore, we find of learniqg and (J^e learned 
during the$^ ^^r\ agej$, oaust be understood to r^te only to such as 
were ^ithin ihe pale cf energy, which indeed was pretty extensive, 
and conipr^t^ej^i^d^d maay who did not exepcise the offices o( religious 
ministry. But eveipi the clergy were, for ^ long peripd, not very 
materially sppefior, as 9 body, to the uninstructed laity. An incon- 
ceivablej^Ioud of i^flo^ance over^read the whole face of the church, 
hai*dly broken by a few glimmering lights, who owe almost the 
whole of their distinctipn to the surrounc^ng darkness. lu the sixth 
century, thebe^t i^riters in Latin w^re. scar(^ly re^d (i); and per- 
haps from the middle of this age to the eleventh, there was, in a g^ 
nerat view of literature, little difference to be discerned, if we look 
more accurately, there will ^pear c^rts^iL gradual shades of twiUght 
on each side of the gre^^est obscurity. France reached heir lowest 
point at the beginning of the eighth .century ; but England was at that 
time more respectable, and did not fall into complete degradation till 
the middle of the ni,ntth;.. There could be n^thmg niore deplorable 
than the state of letters in Italy and in England during the succeed- 
ing century; but France seems to iiave be^ uniforndy, though very 
slowly, progressive from the time of Charlemagne (2). 

Of this prevailing ignorance, it is easy to produce abundant testi- 
mony. Contracts were made verbally, for want of notaries capable 
of drawing up charters; ayad these, when written, were frequently 
barbarous and ungrammaticoji to, an incredible degree. For some 
considerable intervals, scarcely any monument of literature has been 
preserved, except a few i,ejune chronicles, the vUest liegends ofsaints^ 
(fv verses i^qually destitute of spirit and meu*e. In almost every 
council, the ignorance of the clergy forijis a subject for reproach. 
It is asserted^ by one held in 992, that scai*cely a siugle person was 
to, ^e ^nd in Rome itself v^ho knew the first elements of letters (3). 
Not one priest of a t^pnsapd in 3pain, aboi^t the age of Gharlems^gBe, 
couid address a common letter of salufatipn to another (4). In En- 
gland, Alfre(| declares! that he could not reo^ct a single priest south 
pf the Th^nJies (the most civilized part of Ei^gland), at the time of his 
accession, who underst;Oo<^ ^the ordjuiary prayers, or could, |;i|anslaie 
Latin into his mother tongue (S). Nor was this better in t|i|e tjme oi 

Dunstan, when, it is said, none of the clergy knew how to write or 

I . ,- 1 <• . . . « 

(I) B\sU Utt^ralre de la Fraitce, t. Ut. p, 5. (4) l^abllloqi^ De Be I>ipIomatlcft, p, S5^ 

(20 These four dark ceDturles, the eighth^ ntatliu (5) Spelmab. Tit. Alft^« Append. The wholedrlft 

teotl^, aad eleventh, occupy livelarg^ quarto foluroeii of Alfred's preface to this translation 1^ to def^d tbe 

of tbe Literary History of France by tUe fatberc^ of expediency of rendering boobs into English, on ac- 

SL Ntaur. But tbe mo:»t useful port wUl be found ia count of tbe general tiguorance of Latin. Tbe seal 

the general view St tbe coiqoiencenieiit of eacb.vo^ which this excellent prince shews for literature ii 

lunie; tbe remainder is tdlien up with hiograpbies^ deilghtfuf^ Let us endeavour, be sayj, that all tbe 

Into which a reader may dive at ii^ndom, and iiome-^ English youths especially tbe children of those who 

times bring up a curious fact. are h*ee-born, and can educate them, may leara to 

Tiraboscbl, Storla della Letleratura, t. iii.andllu- read Eirgiish, beibr^ they taiie to any employment, 

ratof'r^ forly-thlrd Dissertation are good authorities Afterwards, such as please may be instructed ia La- 

fof the condition of letlejrs in Itafy ; but 1 eannoi ea- tin. Before tbe Danish invasion Indeed, be tells us, 

slly give references tot all the boobs wblcb I have, con- churches were well furnished with boobs; but the 

suited. priests got little good from them^ being vyritten In a 

(3) Tiraboschi, t. Hi. p. 198. foreign language wbich they coold opt qnderstapd. 
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transfatteaLatiA' letter (1). The homilieij which they preached were 
compiled^ fop their use by some bishops, from former works of the 
same Und, or the writings of the- fathers, 

Thiis uDiversal igoorance was rendered unavoidable, 
among other causes, by the scarcity of books^ which ^^^^'y®'**^^- 
could only be procure at an immense prtce. From the conquest of 
^Alexandria by the Saraoeos at the beginning of the seventh century, 
when the Egyptian papyrus almost ceased to be imported into Eu- 
rope, to the close of t^ tenth, about which time the.art of making 
paper from cotton rags $eems to have been ii|troduced, there were 
BO materials for writing except parchment, a substance too expen- 
sive to be readily spared for mere purposes of literature (2). Hence 
an unfortunate practice gained ground, of erasing a manuscript in 
order to substitute another on the same skin. This occasioned the 
loss of many ancient authors, who h^ve'mud^ way for thd legends of 
saints, or other ecclesiastical rubbish. 

If we would listen to' some literary historians, we ^^^^^ ^^ ^^^ 
should believe that the darkest ages contained many in- ^m men in ute- 
dividuals^ not only distinguished among their contem- "*""' 
poi'aries, but positively eminent for abilities and knowledge. A 
proneness to extol every mpnk, of whose production a few letters or 
a devotional treatise survives, every bishop, of whom it is related 
that he composed homilies, runs through the laborious work of the 
Benedictins of St. Maur^ the Literary History of France, and, in a 
less degree, is observable even in Tiraboschi, and in most books of 
^this class* Bede, Alcuin, Hincmar, Raban, and a number of inferior 
names, becpme real giants of learning in their uncritical panegyrics. 
But one might justly say, that ignorance is the smallest defect of the 
writers of these dark ages. Several of them were tolerably ac- 
quainted with books; but that wherehi they are uniformly deficient 
is original argument or expression. A}oK)st every oAe is a compiler 
of scraps from the fathers, or from such semi*classical authors as 



(I ) Mablllon, De Re DIplomatlcd, p. SS. Orderkns metint that there was no parchment for tegal Instro- 

Yttalls, ,a more candid judge of our nnrortunate an- menls. 

eestors than other contemporary annalisls, says, that Manuscripts written on papyrus, as niay be sup- 

tbe English were, at the conquest, rude and aTihosr poised from the rragflity of the material, as well as 

HItterate, which he ascribes to the Danjsh Inraslon. the dtfflcntty of procuring It, are of extreme rarity. 

Du Cbesue, Hist. Norm. Script, p. 518. HoweTer, In- . That In the British Museum, being a charter to a 

gulfus tells us, tba) tbe library of )Croyland contain- church at fiavenna In 572, Is In erery respect the 

ed above three hundred volumes, till tbe unfortunate most curious ; and Indeed both Msblilon and Mu- 

fire that destroyed that abbey In 1001 . Gale xv Scrip- ratorl seem never to have seen anything written 

tores, t, 1.93. Such a library was very extraordinary on papyrus; though thet trace Its occasional use 

In the elevenlh century, and could not have been down to tbe eleventh or twelfth centuries. Mabll- 

equalled for some ages aftOTwards. Ingnlfus men-- Ion, De Re Diplomatic^, 1. 11. Muratorl, Attlictilt& 

' tlons at the same time, a nadir, as he calls it, or pla- Italiane, Dissert, xllll. p. 602. But the authors of the 

netarlum, executed In various metals. This had been Nouveeu Tralt6 de Diplomatique speak of several 

presented to Abbot Tnrketul In tbe^tenth century by manuscripts on this material as extant In Frnce 

a king of France,. and was, 1 make no doubt, of Ara- andvlialy. 1. 1. p. 493. 

blan, orperbaps Greek manufacture. As to the general scarcity and high price of hooka 

(2| Parchment was so scarce, that none could be in the middle ages, Robertson { introduction to 

procured about 1120 for an illuminated copy of the. Hist. Charles V. note x.) and Warton, In the above 

Bible. Wartou's History of English Poetry,^ Dls- cited dissertation, not to quote authors less acces- 

vert. II. I suppose the deacieocy was of skina slble, have collected sobm of the leadltig facts ; to 

beautiful enough for this purpose; If cannot be whom 1 refer the reader. 
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Boetbius, Cassiodorug, or Hanianus Capdia (1). Indeed 1 amnt 
aware that there appeared more than two really considerable men ii 
the republic of letters, ^m the sixth to the middle of the elevenih 
century; John, siraamed Scoiusor Erifrena, a native of Ireland ;aBd 
Gei'berl, Who became pope by the name of Silvester 11. : the first 
eDd4Wved with a bold anri acute metaphysical genius : the sectnd 
excellent, for the time when he lived, in mathematical scioce and' 
mechanical inventions (2). 

IF it be demanded by what cause it bappeaed, ibu 
)>i^^ii^ *^ a few sparks of ancient learning siirvived througbovt 
iHrning - reu- (his loDg winter, we can only ascribe their preservitiMi 
to the establishment of Christianity. Rdigion aloDe 
made a bridge, as it were, across the chaos, and has link^ (he two 
periods of anci«tt atid modern civilization. Without this connectiiiE 
principle, Europe might indeed have awakened to intdlectual pur- 
suits, and the genius of recent times needed not to be invigorated 
by the imita^on of antiquity. But the memory of Greece and Rone 
would have been feebly preserved by tradition, and the monumenti 
of those nations might have excited , on the return of civilizadon, Ibal 
' vague seDtiment of speculation and wonder with which roai now 
contemplate Persepolis or the Pyramids. It is not, however, fnm 
religion simply that we have derived this advantage, but from reli- 
gioD as it was mo<lified in the dark ages. Such is tbe cooiplei reei- 
procatiou of good and evil in the dispensations of Providence, \b»t 
we may assert, with only an apparent paradox, that, h»d tdigioo 
been more pure, it would have been less permauenl, and thuChris- 
lianity has been preserved by means of its oorraptions. Tbe sole 
hope for literature depended on the Latin language ; and 1 do nol 
see why that should not have been lost, if three circumstances inthe 
prevailing religious system, all of which we are justly accustooed 
to disapprove, had not conspired to maintain it ; the papal supre- 
macy, the monastic insu'tutions, and the use of a Latin liturgy. 1-^ 
continual intercourse was kept. up in consequence of the first, be- 
tween Rome and the several na^ons of Europe ; her laws were ^ecel^ 
ed by the bishops, her legates presided in councils; so thata coii- 
moD language was as necessary in the church as it is at present ■> 
the diplomatic relations of kingdoms. 2. Throughout the wW> 
course of the middle ages, there was no learning, and very Utile «g|i- 
larity of manners, among the parochial clergy. AJmost every d>«- 
tinguished man was either them«nber of a chapter or of acoovest 
'"" onasteries were subjected to strict rules of discipIuWi *"" 
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bdd out, at the vorst, more opportunities for study than the secular 
dergy possessed, and tower for worldly dissipations. But their most 
important service was as secure repositories for books. All our ma-, 
nuscripts have been preserved in this manner, and could hardly have 
descended to us by any other channel ; at least there were intervals, 
when I do not conceive that any royal or private libraries existed. 
3. monasteries, however, would probably have contributed very 
little towards the preservation of learnings, if the Scriptures and the 
liturgy had been translated out of Latin when that language ceased 
to be intelligible. Every rational principle of religious worship call- 
ed for such a change ; but it would have been made at the expense 
of posterity. One might presume, if such refined conjectures were 
consistent with historical caution, that the more learned and saga- 
cious ecclesiastics of those times, deploring the gradual corruption of 
the Latin tongue, and the danger of its absolute extinction, were in- 
duced to maintain it as a sacred language, and the depositary, as it 
were, of that truth and that science which would be lost in the bar-: 
barous dialects of the vulgar. But a simpler explanation is found 
in the radical dislike of innovation which is natural to an established 
clergy. Nor did they want as good pretexts, on the ground of con- 
venience, as are commonly alledged by the opponents of reform. 
They were habituated to the Latin words of the church-service, which 
had become, by this association, the readiest instruments of devo- 
tion, and with the majesty of which the Romance jargon could bear 
no conriparison. Their musical chants were adapted to these sounds, 
and their hymns depended, for metrical effect, on the marked accents 
and powerful rhymes which the Latin language affords. The vul- 
gate Latin of the Bible was still more venerable. It was like a copy 
of a lost original ; and a copy attested by one of the most eminent 
fathers, and by the general consent of the church. These arc cer- 
tainly no adequate excuses for keeping the people in ignorance; and 
the gross corruption of the middle ages is in a great degree assign- 
able to this policy. But learning, and consequently religion, have 
, eventually derived from it the utmost advantage. ' 

In the shadows of this universal ignorance, a thousand 
Sttf>erstitions, like foul aqimals of night, were propa- sapewutioM. 
gated and nourished. * It would be very unsatisfactory to exhibit a 
few specimens of this odious brood, when the real character of those 
times is only to be judged by their accumulated multitude. In every 
age, it would be easy to select proofs of irrational superstition, which, 
separately considered, seem to degrade mankind from its level in 
the creation } and perhaps the contemporaries tf Swedenborg and 
Southcote have no right to look very contemptuously upon the fana- 
ticism of their ancestoi*s. There are many books from which a suf- 
ficient number of instances may be collected, to shew the absurdity 
and ignorance of the middle ages in this respect. I shall only men- 
tion two, as affording more general evidence than any local or obr 
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sam^ supers<MijMi« In the tenth century^ m opiiiion prevailed every 
where Ibat Ae end of the world was appreocbii^. Memy charters 
b^B with these words : '^ As the worid is now drawing to M dose." 
An arflf y marching under the Emperor Otbo I. was so ter«fified by 
an eclipse of the sun, whjch it conceived to announce thisconsuni- 
macion, as to disperse hastily on ail sides. As this notion seems to 
have been founded on some confused theory of the miUeBQiom, it 
na^rally died nway when the seasons proceeded ib the* eleveoti! 
eenlury wiih their usual regularity (1). A liar more remarkable and 
permanent superstition was the appeal to hea¥en in judicial contro- 
versiesy whether through the means of combat or of ordeal. Tte 
principle of these was the same ; but in the former, it was mingled 
with feelings independent of religion ^ the nature dictates of resent- 
ment in a brave mon unjustly accused, and tJie sympathy of a war- 
Hke people with the display of sUlI and intrepidity. These, in course 
of time, almost obliterated the primary character of judicial combat, 
and ultimately ch^ged it into the. modern duel, in which assuredly 
there is no mixture of superstition (2). But, in the various tests of 
innocence, which were called ordeals, thisstood undisguised and na- 
qualiiied. It is not necessary to describe what is so well known ; tiie 
ceremonies of trial by handling hot iron^ by plunging the arm into 
boiling fluids, by floating op sinking in cold water, or by swallowing 
a piece of consecrated bread. It is observable that as the interfe- 
rence of, heaven was relied upon as a matter of course, it seems to 
have been reckoned nearly indiipferent, whether such a test wasadopt- 
ed, as must, humanly conwdered, absolve all the guilty, or One that 
must convict all the innocent. The ordeals of hot iron or water wer^ 
however m6re commonly used^ and it has been a perpleitiDg qnes- 
tjoq, by what dexterity these tremendous proof$»w«re eluded. They 
seem at least to ha.ve placed the dedsion of all judicial controversies 
m the bands of the clergy, who must have known the secret, wtal- 
ever that might be, of satisf ying.the spettators that an accused person 
had held a mass of burning iron with impunity; For several cen* 
turies this mode of investigation was in gre«t reputey though twt 
without opposition froo^ souae eminent bishops. It does discredit to 
the memory of Charlemagne that he was one of its warmest advo- 
cates (3). But the judicial combaty which indeed might be reckoned 
one species of ordeal, gradually put an end to the rest ; and as the 

(<) Robertson, Introduction to Hist. Cbarles V. note domestic dress, which tended very n*"*^*^ *® *5-«^ 

J3, Scbtnldt, Hist, des Aliemands, t. U. p,. 386. Olst. quency of (taeUlng, was not <ntrodocadnn IM iw« 

LItt6ralre de la France, t. vl. . part (if the fifteenth century. I can only BJ°J\ 

(2) DuelHng, in the modern sense of t)ie word, ex- print in Montfaucon's Monaments of tlie rrew 

elusive of casualfraysandsingJt comhat during war, monarchy where a sword is worn without arm^ 

was onlinown beHtve the sixteenth century. But we before the reign of Cbarles Vlll. : ^^ougb aj*^' 

tlnd one anecdote, which. seems to illustrate Its de- early as tfaevreigO'Of Cbarles VL, bare *»J" rjj 
rivatiou from the judicial coipblil. The dukes of . gers In their girdles. The exce^lon Is a flgore 

{.ancaster and Brnnswic having some dilti^reoces, Charles Vll>, t ill. pi. 4*. h«ii«h«d 

agreed to deeide them by duel before John king of (3) Baluzil CapUularla, p. 444. « was «JJ^ 
Ptance. The lists were prepared with t'.ie solemnity * by Louis the bebotaair, a man, as I have n*"'Tj^ 

Qfa real tHal by baiMe; but th« ktog Interfered to another place, not tnftridr,' as a legW«t<». ^^ •"" 

prevent the engagement. Vlliaret, h Ix. p, 71 . The ther. ibid. p. 068. 
barnaroos practice of wearing swords M a part of 
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obm^ ^uii*ed belter Motions of lam, and i^ code of ber own* she 
slreauously exert^ herself against all these barbarous supersti- 
tions (1). 

But the religious ignorance of the middle ages some- Eauii^ikMtie rb- 
times burst out in ^lli.tioAS of epidemical enthusiasm^ '°^' 
more remarkable than these superstitious usages, though proceeding 
in.fact from similaf causes. For enthusiasm is little else than super* 
stition put in motion> and is equally foundedon a^ strong conviction 
of supernatural s^e^cy without any just conceptions of its nature. 
Nor has any dei^oimE^iiieB of Cbcistians produced, or even sanction- 
ed, iQore fanaticism ti^n the church of Rome (2)« These epidemical 
phrenzies, however, to which I afp alluding, were merely tumultuous, 
though certainly fostered by the creed of perpetual miracles, which 
the clergy inculcated, and drawing a legitimate precedent for reli^ 
gious insurrection from the crusades. For these, among their other 
evil c<>nsequences, seem to have principally excited a wild fai^s^icism^ 
that djd not sleep for several centuries (3). 

The first conspicuous appearance of it was in the reign of Philip 
Augustus, when the mercenary troops dismissed, from^ the pay of 
that piince and of Henry II., committed the greatest outrages in the 
south of France. One Dur^nd, a carpenter^ deluded, it is said, by a 
contrived appearance of the Virgin, put himself at the bead of an 
army of the populace, in order to destroy these marauders. His fol- 
lowers vyere styled Brethren of the White Caps, from the Ijnen QOr 
\ering$ of their heads. They bound themselves not to play at dice, 
nor frequent tavern^s^ to wear no affected clothing to avoid perjury 
and vain swearing. After some successes over tbe pliniderers, they 
went so far as to JForbid the lords to take any dues from their vassals, 
on pain of incuf:ring the indignation of the brotherhood. It may 
eaj^ily b^ imagined that they were soon entirely discomtited, so that 
no one dared to own that he had belonged to them (4)^ 

During th^ captivity of St. l^ouis in Egypt, a more extensive and 

terrible ferjpDent broke out in Flandei^s, a^d spread from thence over 

» 

(1) Ordeals were not actually abolisbed In France, (2^ Besides the original ilve^ of popish saints, anti 

notwtttisiaDdlug the law ofXoult shore mentioned^ espedally that of SL Francis In Wsddlng's Annsles 

80 Ifite as tbecleveotb century. Bouquet, t xi. p. 430. Hlnoruniv the reader will flqd amutwiq^ot^ln Rishoj^ 

nor tn England, till the retgd of Henry III. Some of Lavlngton's Erthuslasm of Methodists and Papists 

the stories we rewd, wherein accused p^rsoas Imyo, coqipsred* 
passed triumphantly through these severe proofs, are 

perplralng enough : and krarhaps II Is safer, as .well* (3) ■ The moBt dngalar efltei of. this orusMHnS' ^l-> 

ss easier, to deny than to explain them. For exam- rlt was witness lQ,12i1^ whctn a multitude, amount** 

pie, a writer In the Archeeologla, vol. xr. p. tT2., Ing, as some say, to 90,(JO0, chiefly competed of chll- 

has sbeiy n that EoHua, qu^en of Edward the Con- dren, and <}0iQm<iQ(led by a child, se^tour fqivthe pur« 

fessor, did not perform her trial by stepping be- pose of recovering the Holy Land. They came for tho 

iween^ as Blac^stone Imagines, but upon nine red- most part from Germany, and reached Geqoa wlth- 

bpt ploughshares. But he seems not aware that the (^ut harm. Bqt fouling there aa obstacle whl^ 

whole story Is unsupported by any contemporary or their Imperfect knowledge of geografiiby had not 

even respectable testimony. A similar aaeodote Is anticipated^ they SQon dispersed in vapious direct 

related of Cunegunda, wife of the emperor Henry II., tions. Tbirty thousand arrived at If nrselUes, where 

which probably gave rise to that of Emma. There part were murdered, part probably starved, and the 

are, however. n^)cam^nts, as Is well known, tlvit r^ sold to the SarAcens, AnnaU.dl Hi^tori^ A^ D« 

protect the skin to a certsln degree against the effect 121 i . Yelly, Hist, de France, t. Iv. p. 206. 
<^flre« ThifphgaoaynQo, would, pass for, miraou- 

lous, and form the ba^s of those exaggei^ated stof tes. (4) Vell|;, t, ^i ., p. 293< Du Cange, v, Capucialk 
in monkish t>ooks. 
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great part of France. An impostor declared himself commissioned 
by the Virgin to preach a crusade ; not to the rich and nobhy who, 
for their pride, had been rejected of God, but the poor. His disci- 
ples were called Pastoureaux, the simplicity of shepherds having 
exposed them more readily to this delusion. In a short time they 
were swelled by the confluence of abundant slreatns to a moving mass 
of a hundred thousand men, divided into companies, vnlh banners 
bearing a cross and a lamb, and commanded by the impostor's lieu- 
tenants. He assumed a priestly character, preaching, absolving, an- 
nulling marriages. At Amiens, Bourges, Orleans, and Paris itself, 
he was received as a divine prophet. Even the regent Blanche for 
a time was led away by the popular tide. His n^ain topic was re- 
proach of the clergy for their idleness and corruption, a theme well 
adapted to the ears of the people, who had long been uttering similar 
strains of complaint. In some towns his foUohvers massacred the 
priests and plundered the monasteries. The government at length 
began to exert itself, and the public sentiment turning against the 
authors of so much confusion, this rabble was put to the swdrd or 
dissipated (1). Seventy years afterwards, an' insurrection almost 
exactly parallel to this burst Qut under the same pretence of a cru- 
sade. These Insurgents too bore the name of Pastoureaux, and their 
short career was distinguished by a general massacre of the Jews ^). 

But though the contagion of fonaticism spreads much more rapidly 
among the populace, and in 'modem times is almost entirely confined 
to it, there were examples, in the middle ages, of an epidemical reli- 
gious lunacy, from which no class was exempt. One of these occurred 
about the year i260, when a multitude of every rank, age, and sex,' 
marching two by two in procession along the streets and public roads, 
mingled groans and dolorous hymns with the sound of leathern 
scourges which they exercised upon their naked backs. From this 
mark of penitence, which, as it bears at le^st all the appearance 
of sincerity, is not uncommon in the church of Rome, they acquired 
the name of Flagellants. Their career began, it is said, at Perugia, 
whence they spread over the rest of Italy, and into Germany and 
Poland. As this spontaneous fanaticism met with no encouragement 
from the church, and was prudently discountenanced by the civit 
magistrate, it died away in a very short time (3). But it is more sur^ 
prising, that, after almost a century and a half of continual improve- 
ment and illumination, another irruption of popular extravagance 
burst out under circumstances exceedingly simUar (4). In the month 
of August 1399, says a contemporary historian, there appeared all 
over Italy a description of persons, called Bianchi, from the white 
linen vestments that they wore. They passed from province to pro^ 

(1) Yelly, BM. de France, t. v. p. 7. Da Caage, ▼. (8) VeUr, t. t. p. 279. Do Cange, YeriMrathK 
PastoreUi. 

(2) Id. t. Till. p. 99. The contliraator of Nangte (4) Sometbtiig of a similar kind Is meotioDed by 
■ays, stent ftunns snblto erannlt tola Ilia oommotio. G. Vlllanl, under the year 4810. 1. Till. e. 122. 
Spidleglam, t. 111. p. 77. 
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vmce, and from city to city, crying out Mlsericordia! with tlieir faces 
covered and bent towards the ground, and bearing before them a 
great crucifix. Their constant song was : Stabat Mater dolorosa. 
This lasted three months; and whoever did not attend their proces- 
sion was reputed a heretic (1). Almost every Italian writer of the . 
time takes notice of these Bianchi; and Muratori ascribes a remark- 
able reformation of manners (though certainly a very transient one) 
to their influence (2). Nor were they confined to Italy, though no 
such meritorious exertions are imputed to them in other countries. 
In France, their practice of covering the face gave such opportunity 
to crimes as to be prohibited by the governmeat (3) ; and we have an 
act on the rolls of the first parliament of Henry lY., forbidding any 
one, ** under pain of forfeiting all his worth, to receive the new sect 
in white clothes, pretending to great sanctity," which had recently 
appeared in foreign pair Is (4). 

The devotion of the multitude was wrought to this Pretended nura. 
feverish height by the prevaiKng system of the clergy. ci««- 

In that singular polytheism, which bad been grafted on the language 
rather than the principles oJF Christianity, nothing was so conspicuous 
as the belief of perpetual miracles; if indeed those could properly be 
termed miracles, which by theii* constant recurrence, even upon tri- 
lling occasions, might 'Seem within theordinary dispensations of Pro- 
vidence« These superstitions arose in what are called primitive times, 
and are certainly no part of popery, if in that word we include any 
especial reference to tlie Roman see. But successive ages of ignorance 
swelled the delusion to such an enormous pitch, that it was as diffi- 
cult to trace, we may say without exaggeration, the real religion of 
the Gk)spel in the popular belief of the laity, as the real history of 
Charlemagne in the romance of Turpin. It must not be supposed, 
that these absurdities were produced, as well as nourished, by igno- 
rance. In most cases, they were the work of deliberate imposture. 
Every cathedral or monastery had its tutelar saint, and every saint 
his legend, fabricated in order to enrich the churches under his pro- 
tection, by exaggerating his virtues, his miracles, and consequently 
his power of serving those who paid liberally for his patronage (5). 
Many of those saints were imaginary persons ; sometimes a blundered 
inscription added a name to the calendar ; and sometimes, it is said, a 
heathen god was surprised at the company to which he was intro- 
duced, and the rites with which he was honoured (6). 

(1) AdoaI. Mediolae. In Marat. Script. Rer. Ital. preaching of a certain friar. TbJs was aboat 1360. 
t. xvi. p. 832. 6. Stella. Ann. Geoaens. t. xvii. p. 1072. Script. Rer. Ital. t. xvi. p. 375. 

Cbron. ForoIlTtense, t. xlz. p 874. Ann* Boniocon- (3) YlUaret, t. xii. p. 327. 

tri, t. zxi. p. 79. (4| Rot. Pari. y. ill. p. 428. 

(si This is confessed by the authors of Histoire Llt- 

(2) 'Dissert. 75. Sodden transitions from profligate t^aire de la France, 1. 11. p. 4., and indeed by many 
to austere manners were so coaunon among indlrl- Catholic writers. I need not quote Mosbeim, who 
daals, th^t we cannot be surprised at their some- more than confirms every word of my text, 
times becoming in a manner national. Azarios, a (6) Mlddleton's Letter from Rome. If some of our 
chronicler of Milan, after describing the almost in- eloquent countryman's positions should be disputed, 
credible dissoluteness of PaTia, glres an account there are still abondant Catholic testimonies, that 
of an inslantaq^oos reformation wrought by the imaginary saints haTe been canontied. 
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iMbieb arts- "* wouM noSt be coiisotiatit to the nature of the pre- 
tng from ttato scDt \n)rky to dwell upon the erroneobsness of this re- 
""P"^'**"* ligion ; but its effect upon the moral and intellectual 
character of mankind was so prominent, that no one can take a phi- 
' losophical view of the middle agfes without attending more than is al 
present fashion&ble to their ecclesiastical history. That the exclu- 
sive worship of saints under the guidance of an artful though illi- 
terate priesthood, degraded the understanding, and begot a stupid 
credulity and fanaticism, is sufficiently evident. But it was also so 
managed as to loosen the bonds of religion, and pervert the standard 
of morality. . If these inhabitants of heaven had been represented as 
stern avengers, accepting no slight atonement for heavy rffiences, 
and prompt to interpose their controul over natural events for the 
detection and punishment of guilt, the creed, however impossible to 
be reconciled with experience, might have proved a salutary check 
upon a rude people, and would at least have had the only palliation 
that can be offered for a religious imposture, its political expediency. 
In the legends of those times, on the contrary, they appeared only 
as perpetuSil intercessors, so good-natured, and so powerful^ thai a 
siniier was more emphatically foolish than he is usually represented^ 
if he fiuled to secure himself against any bad consequences^ For a 
tittle attention to the saints, and especially to the Virgin, with due 
liberality to their servants, had saved, he would be told, so many of 
the most atrocious delinquents, that he might equitably presume upon 
similar luck in his own case. 

This monstrous superstition grew to its height in the twelfth cen- 
tury. For the advance that learning then made wa^ by no means 
sufficient to counteract the yksX increase of monasteries, and the op- 
portunities which tlie greater cultivaticm of modern languages af- 
forded for the diffusion of legend^t*y tales. It was flow, too, that the 
veneration paid to the Virgin, in early times very great, rose to an 
almost exclusive idolatry. It is difficult to conceive the stupid ab- 
surdity, and ih^ disgusting profaneness of those stories, which were 
invented by the monks to do her honour. A few examples have been 
thrown into a note (!)• 

(1) Le Grand d'Aussy has gtren us. In tbe flfth to- the tntrade. llie thief retired Into a monaster, 

Hnne of his PabUaox, sereral of the rdfgions tales which Is always the tenntnatlon of these detfffep- 

by which the monks endeavoared to withdraw tbe ances. 

people from romances of chivalry. The following At tbe monastery Of St. Petei* near Cologne, nted « 
specimens will abnndantly coninn my assertions, monk perfectly dissolute and Jrrellgious, bat rery 
which may perhaps appear harsh and eitrayagant devoot towards the Apostle. Ubluckliy he died sod- 
to the reader. denly without confession. The flends came as osoal 

There Was a man Whose occopatton was highway to seize his son I. St. Peter, vexed at losing so fattb- 
robbery ; but whenever he set out on any sheh ex- fut a votary, besought God to admit the monk hito 
peditlon he was careful to address a prayer to tbe Patadt^. His prayer was refused, and though the 
Virgin. Taken at last, be was sentenced to be bang- whole body of saints, apostles, angels, and martyrs 
ed. While thecord was rouQd his neck he made bis Joined at bis request, to make Interest, it was of do 
nsnal prayer, nor was It ineffectoal. Tbe Virgin sop- avail, in this extremity he had recoarse to ftie Mo- 
ported hts feet ''with her while hands," and thus tber of Sod. ''Pair lady," he said, "my monk H 
kept him alive two days, to the no small surprise of lost If you do not Interfere for him ; bat what is liti- 
the executioner, who attempted to complete his work possible ftav us wIR be but sport to you, ff yoa' plette 
wffh strokes of a sword. B'lt the same InvlslbM to assist us. Tour son, if yon but speak a word, 
baud turned aside the weapon, and tbe executioner must yield, since It Is in your power to comntaad 
was compelled to releaM his victim, acknowtedghig^ hhn." Tho QueeuVotfaer assented, fnd MlowMhf 
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Whether the superstitioa of these <krk ages had ac- „ ' . ^^ 

II J ^1- -. • -. L •* u ^ ^ " • . . Not artogether 

tualiy passed that point, when it becoAtes more mjfurious tmmiied wttn 
to public monds and the welfare of society than the en- ^^' 
tire absence of all religioug notieny, is a very oomplei^ questi<Hi, upon 
which I woidd by no means pronounce an .affirmative decision. A 
salutary influence, breathed from the spirit <^ a more genuine reli« 
g^m, crften displayed itself among the corruptions of a degenerate 
superstition. In the original principles of monastic orders, and the 
rutes by which they ought at least to have been governed, there was 
a character of meekness, self^^ial, and charity, that could not 
wholly be efEaced« These virtues, rather than justice and vei*acity, 
were incdlcated by the religious ethics of the middle ages ; and ia 
the relief of indigence, it may, upon the whole, be asserted, that the 
monks did not foil short of their profession (1). The eleemosynary 
spirit, indeed, remarkably distinguishes both Christianity and Mo« 
bammedism from the moral systems of Greece and Rome^ which 
were very deficient in geueral humanity and sympathy with suffering. 
Nor do we find in any single instance during ancient times, if I mis^ 
take not, those public institutions for the alleviation of human mi- 
series, which have long been scattered over every part of Europe. 
The virtues of the monks assumed a still higher character, when they 
stood forward as protectors of the oppressed. By an established 
law, founded on very ancielit supei'stition^ the precincts of a church 
afforded sanctuary to accused persons. Under a due administration 
of justice, this privilege would have been simply and constantly mis- 
chievous, as we properly consider it to be in those oountries where 
it still sub»sts. But in the rapine and tumult of the middle ages, the 
right of sanctuary might as often be a shield to innocence as an im- 

an tbe Tlr^ns, moTed towards her Son. He who to take sach popular compodtions, adapted to what 
bad himself glren the precept, Honour thy father the laity already helieved, thau the writings of com- 
and thy mother, no sooner raw his own parent ap- paratlvely learned and reflecting men. However, 
proach, than he rose to receiye her ; and taking her stories of the same cast are frequent in the monkish 
by the hand Inquired her wishes. The rest may be historians. Matthew Paris, one of the most respect- 
easily conjectured. Compare the gross stupidity, or able of that claas, and no friend to the coTetonsness, 
rather the atrocious Jmplety of this tale, with the or relaxed lires of the priesthood, tells us Of a knight 
pure theism of the Arabian Nights, and Judge whe- who was on the point of hebig damned for frequent- 
tber the Deity was letter worshipped at Cologne or ing tournaments, but saved by a donation he had 
at Bagdad. ^ formerly made to the Virgin, p. 200. 

It is unnecessary to multiply Instancy of this kind. (,) , ^m mdined to acquiesce in this general opl- 

In one tale the Virgin takes the shape of a nun* who n|^„ . ygj ^n account of expenses at B<»lton Abbey, 

bad eloped from the convent, and peiforms her du- a5p„t the rdgn of Edward II., published In Whlta- 

ties ten years, till, tired of a libertine life, she retof ns ^^^ History of Craven, p. 51., makes a very scanty 

unsuspected. This was in consideration of her ha v- ^^^^ ^^j almsgiving In this opulent monuste^. 

Ing never omitted to say an Ave as she passed the much, however, was no doubt given In victuals. 

Virgin's image. In another, a gentienaan. In love gm It Is a strange error to conceive that English mo- 

wlth a handsome w Ido w. covsenU, at the instlga Ion nasterles before the dissolution fed the Indigent part 

of a sorcerer, to renounce God and the saints, but ^^f ^^ nation, and gave that general relief which the 

cannot be persuaded to give up the Virgin, well pg^j. jg^g 3^3 intended to afford, 

knowing that. If he kept her his friend, he should p,g„ piowman is Indeed a satirist ; but he plataly 
obtain pardon through her means. Accordingly she ^ ehatges the monks with want of charity. 
Inspired nis mistress with so much passion, that ha 

married her within a few days. Little had Igrdes to do to give landes from their 

These tales, it may be said, were the production of heires, 

ignorant men, and circulated among the populace. To religions that have no rathe though It rata oo 

Ceftainly they would have excited contempt and In- their aultres ; 

dlgnation in the more enlightened clergy. But I am In many places there the parsons t>elhem8elfai ease, 

coQoer^ed with the general character of religious OC the poor they have no pltie,. and that Is their poor 

nottw# 4Q|0!Q8 (t)^ people ; and for tbis U Is better charltle. 
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munily to crime. We can hardly regret, in r^teeting on the deso- 
lating violence which prevailed, that there should have been some 
green spots in the wilderness, where the feeUe and the persecuted 
could find refuge. How must this right have enhanced the venera- 
tion for religious institutions I How gladly must the victims of in- 
ternal warfare have turned their eyes from the baronial castle, the 
dread and scourge of the neighbourhood, to those venerable walls, 
within which not even the clamour of arms could be heard, to dis- 
turb the chant of holy men, and the sacred service of the altar! 
The protection of the sanctuary was never withheld. A son of Chil- 
peric* king of France, having fled to that of Tours, his father tkreat- 
^ed to ravage all the lands of the church unless they gave him up. 
Gregory, the historian, bishop of the city, replied ip the name of his 
clergy, that Christians could not be guilty of an act unheard of 
among pagans. The king was as good as his word, and did not spare 
the estate of the ehurch, but dared not infringe its privileges. He 
had indeed previously addressed a letter to St. Blartin, which was 
kid on his tomb in the church, requesting permission to take avray 
bis son by force; but the honest saint returned no answer (1). 

The virtues, indeed, or supposed ^^rtues, which had 
mooks and oier- iuduced a credulous generation to enrich so many of the 
^' monastic orders, were not long preserved. We must 

reject, in the excess of our candour, all testimonies that the middte 
ages present, from the solemn declaration of councils, and repoits 
of judicial inquiry, to the casual evidence of common fame in the 
ballad or romance, if we would extenuate the general corruption of 
those institutions. In vain new rules of discipline were devised, or 
the old corrected by reforms. • Many of their worst vices grew so 
naturally out of their mode of life, that a stricter discipline could 
have no tendency to extirpate them. Such were the fi*auds I have 
already noticed, and the whole scheme of hypocritical austerities. 
Their extreme liceniiousDess was sometimes hardly concealed by the 
cowl of sanctity. I know not by what right we should disbelieve the 
reports of the visitation under Henry VIII., entering as they do into 
a multitude of specific charges, both probable in their nature and 
consonant to the unanimous opinion of the world (2). Doubtless, 
there were many communities as well as individuals, to whbm tione 
of these reproaches would apply. In the very best view, however, 
that can be taken of monasteries, their existence is deeply injurious 
to the general morals of a nation. They withdraw men of pure con- 
duct and conscientious principles from the exercise of social duties, 

(1) Schmidt. Hist, des Allemands, 1. 1. p. 374. Teneiis execranda prostlbula, aed laacirorain et im- 

(2) See Fosbrooke's British Mooacbism, yol. 1. padfcorum Juvenam ad llbldlnes explendas recepta^ 
p. 127., and vol. 11. p. 8., for a ferrago of eTidedce cala? ut Idem sit bodi6 puellam velars, quod et pa- 
against the monks. GlemaBgls, a Freocb Ibeelogiaa blic^ ad scortaodum expooere. William PrynBe, 
of considerable emlneoce at the freglnnlDg of the flf- from whose records, vol. 11. p. 229.. I have taken this 
teenth centary. speaks ornoonerles In the following passage, quotes it on occasion of a charter of King 
terms : Quid allud sunt hoc tempore puellamm mo- John, banishing thirty nuns or Ambresbory Into dlf- 
nasterla, nisi qaedam non dloo Del sanctu^rla, aed ferent convent«, propter f Urn Jam tiir|rfl«diiMai. 
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and leave the common mass of human vice more unmixed. Such 
men are always inclined to form schemes of ascetic perfection, which 
can only be fulfilled in retirement ; but, in the strict rules of monastic 
life, and under the influence of a groyelling superstition, their virtue 
lost all its usefulness. They fell implicitly into the snares of crafty 
priests, who made submission to the church not only the condition 
but the measure of all praise. He is a gfood Christian, says Eligius, 
a saint of the seventh century, who comes frequently to church; who 
presents an oblation that it may be offered to God on the altar; who 
does not taste the fruits of his land till he has consecrated a part of 
them to God ; who can repeat the Creed or the Lord's Prayer. Re- 
deem your souls from punishment while it is in your power; offer 
presents and tithes to churches, light candles in hoty places, as much 
as you can afford, come more frequently to church, implore the pro- 
tection of the saints; for, if you observe these things^ you may come 
with security at the day of judgment to say. Give unto us. Lord, for 
we have given unto thee (4). 

With such a definition of the Christian character, it is not surpris* 
ing that any fraud and injustice became honourable when it contri* 
buted to the riches of the clergy and glory of their order. Their 
frauds, however, were less atrocious than the savage bigotry with 
which they miaintained their own system and infected the laity: In 
Saxony, Poland, Lithuania, and the countries on the Baltic sea, a 
sanguinary persecution extirpated the original Idolatry. The Jews 
were every where the objects of popular insult and oppression, fre- 
quently of a general massacre, though protected, it must be confess- 
ed , by the laws of the church, as well as, in general, by temporal 
princes (2). Of the crusades it is only necessary to repeat that th^y 
began in a tremendous eruption of fanaticism, and ceased only be- 
cause that spirit could not be constantly kept alive. A similar 
influence produced the devastation of Limguedoc, the stakes and 
scaffolds of the Inquisition, and rooted in the religious theory of 
Europe those maxims of intolerances, M^hicb it has so slowly, and still, 
perhaps, so imperfectly renounced. 

From no other cause are the dictates of sound reason and the 

(I) Mosbelin,ceDt. vti. c 3. fiobertsoD has qnojed quence, tbe severe note whicb Robertson bas copied. 

Ibis passage, to inborn perhaps I am Immediately I have seen the whole rassage In d'Acbory's SplcHe- 

todebted for It Hist. Charles Y., vol. I. note ii^. glum, ( yol. ▼. p. 213. 4to. edit. ) and can testify that 

I leave this passage as it stood In fbrmer editions. Dr. Lingard Is perfectly correct. Upon tbe whole, 

Bnt It Is due to Justice that this extract from Etlgius this'ls a striking proof bow dangerous It Is to take 

should never be quoted tii future, as tbe transIa,tor any authorities at second-hand.— J\rol« to Fourth 

ufMosbelmbaslnduced Robertson and many others, Edition. 

as well as' myself, to do. Dr. Lingard has pointed (2) Mr. Turner has collected many curious facta 

oat that It Is a very imperfect representation of what relative to tbe condition of tbe Jews, ftjpeclally In 

Eltglus has written ; for though he bas dwelled on Eogland. Hist of England, vol. 11. p. 95. Others 

these devotional practices as parts of the deflultlon may be found dispersed In Yelly's History of France ; 

of a good Christian, be certainly adds a great deal and many In tbe Spanish writers, Mariana and Zu- 

more to which no one could object. Yet no one ts, rita. The following are from Yafssettes History of 

In fact, to blame for this misrepresentation, which Languedoc. It was the custom at Toulouse to give a 

being contained in popular books, bas gone forth to blow on the face to a Jew every Easter'; this was 

widely. Mosfaelm. as will appear on referring to commuted in tbe twelfth century for a tribute, t. tC 

him, did not quote the passage as containing a com- p- I51* At Beilers another usage prevailed, that of 

plet« definition ofthe Christian character. Bis trans- attacking the Jews* houses with stones fKMn Palm 

lator, MaclalBe, mistook this, and wrote. In coose- Sunday to Easter. No other weapon was to be used ; 

II. *s 



I 



1 

t 



t» STATE OF EUROPE [Giap. IX. 

mortl sense of mankiiid inore oonfosed than by this narrov theolo- 
gical bigotry. For as it n^ust often happen that men, to whom the 
arrogance ciiF a prevailing (action imputes religious error, are exem- 
plary for their performance of moral duties^ these tirtues gradually 
cease to make their proper impression, and are depreciated by the 
rigidly orthodox, as of little value in comparison with just opioioiu 
in dpeculalive points. On the other hand, vices are forgiven to those 
who are zealous in the taith. I speak too g^tly, and with a view to 
bter times ; in treating of the dark agesi it would be more correct to 
say» that crimes were commended. Thus Gregory of Tours, a saint 
of the church, after relating a most atrocious story of Clovi^, the 
murder of a prince whom he had previously instigated to parricide, 
continues the sentence : ^' For Gocl daily subdued his enefoies to his 
hand, and increased his kingdom ; because he walked before Mm in 
uprightness, and did what was pleasing in his eyes (1)." 
comnuHfetioo of It is a frcqucut complaint of ecclesiastical mters, 
penances. ^jj^t the rigorous pcuances, imposed by the primitive 
canons upon delinquents, were comtttuted in a laxer state of disdplioe 
for less severe atonements, and ultimately indeed for money (2). We 
must not, however, regret that the clergy should have lost the power 
of compelling men to abstain fifteen years from eating meat, or to 
stand exposed to public derision at the gates of a church. Such 
implicit submissivehess could only have produced superstitioo aod 
hypocrisy among the laity, and prepared the road for a tyranof not 
less oppressive thaa that of India or ancieni Egypt. Indeed the two 
earliest instances of ecclesiastical interference with the rights of 
sovereigns^ namely, the depWtion of Wamba in Spain, and that of 
Louis the Debonair, were founded upon this austere system of peni- 
lence. But it is true that a repentance redeemed by moaey, or pe^ 
forined by a substitute, contd have no salutary effect on il^ siaoer; 
and some of the modes of atonement, which, the church most ap- 
proved, were particularly hostile to public morals. None was so 
usual as pilgrimage, whether to Jerusalem or Rome» which were tbe 
great objects of devotion ; or to the shrine of some national saiot^J 
James of Ck)mpostelhi^ a David, or a Thomas Becket. This licensed 
vagrancy was naturally productive of dissoluteness, specially among 
the women* Our English ladies, in their zeal to obtain the spirim* 

bat It generally produced bloodshed. Tbe populace ineots for Anglo-Saxon tlmca, we bare an ui<^ 

wore regularly Instigated to tbe assault by a sermon of a bishop who made a Danish do'>^^"'. '^ 

from tbe btsbop. M length a prelate wiser than the that be mlgbt cheat blrh of an ettate, w'>'^Jf , | 

rest abottahed tbla andenl practice, but not vvllhout with much approbatton. Gale, Script. ^°v^\^ 

reoelTlng a good sum from tbe Jews. p. 485. p. 441 . Walter de Hemtogford recounts «*" **^ 

{i) Oreg. Tur. I. II. c. 40. OX Theodebert, grand- sl?e delight tbe well-known story of Ibe '^*'-^ 

ion Of CloTls, tbe same blatorlan says, magnum se were persuaded by tbe captain of ibdr v^' Iv^^ 

ei tn omnl bonltate predpuum reddidit. In tbe on the sands at low water, till tbe rUIng ^rT^^ 

Mxt paragraph we find a story of bis having two ed them; and adds tbat tbe capUio was »^'^^ 

wliw, and looktaig so tenderly on tbe daughter of doned and rewarded for It by the king. ^'^^^ 

one of tbem« tbat bar mother tossed her over a meruit et premium. This Is a iuis>A^\'TjL o( 

btMge into tbe river. 1. Ul. c 25. This indeed is a as be was hanged ; but it exhibits tba cMrao" 

trifle to the passage In tbe text. There are coutlnuai the historian. Heulngrord, p. 31 . g^ 

Moofe of ItBmoraUty In tbe monkish historians. In (2) Fleury, trolsl^me DIscours sor rilsioii* 

the hlat4Mry of Ramsey Abbey, one of our best docu- slastlque. 
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treasures of Rome, are 8atd to have relaxed the necessary caution 
about one ttot was in their own custody (1). There is a capitulary 
of Gharleinagne directed against itinerant pentt^ts, who probably 
coi^ered the iron chain around their necks an expiation of future 
as well as past offences (2). 

The crusades may be con»dered as martial pilgrimages on an 
enormous scale, and tfadr influence upon general morality seems to 
have been altogether pernicious. Those who served under the cross 
would not indeed have lived very virtuously at home ; but the confix 
dem^ in their own merits, which the principle of such expeditions 
inspired, must have aggravated the fiarocity and dissohit^essof tbehr 
anciait habits. Several historians attest the depravaticm of morals 
which existed both among the crusaders and in the states formed oot 
of iheir conquesl^ (3). 

While religion had thos lost almost every quality that 
renders it conducive to the good order of society, the ^«"* <*'*•''• 
controul of human law was still less efficacioug. But this part of my 
subject has been anticipated in other passages of the present work ; 
and I shall only glance at the want of regular subordination, whicfa 
rendered legislative and judicial edicts a dead letter, and at the in- 
cessant private warfare, rendered legitimate by the usages of most 
ecmtinental nations. Such tostihties, conducted, as they must usually 
have been, with injustice and cruelty, could not fail to produce a 
degree of rapacious ferocity in the general disposition of a people. 
And this certainly was among the characteristics of every nation for 
many centuries. 

It is easy to infer the degradation of society during Degradation of 
the dark ages from the state of religion and police. "w****- 
Certainly there are a few great land-marks gS moral distinctions so 
deeply fixed in human nature, that no degree of rudeness can des- 
troy, nor even any superstition remove them. Wherev^ an extreme 
corruption has, in any particular society, defaced these sac^red ar- 
ebetypes that are given to guide and correct the sentiments of man- 
kind, it is in the course of Providence, that the society itself Should 
perish by internal discord, or the sword of a conqueror. In the 
worst ages of Europe there must have existed the seeds of social 
virtues, of fidelity, gratitude, and disinterestedness; sufficient at least 
to preserve the public approbation of more elevated principles than 
the public conduct displayed. Without these imperishable elements, 
there could have been no restoration of the moral energies ; nothing 
upon which reformed faith, revived knowledge, renewed law, could 
exercise their nourishing influences. But history ,^ which reflects 
only the more prominent features of society, cannot exhibit the vir- 

H ) Hwrft Hist, of Eo^aikd, toI. tl^. c. 7. loeo permaneant laborantes et s^^entes et poenlten- 

(^ Da Cange, T. FMrcjptettlo. Bienr slaaBtar f a* flam agectes^flecandtun quod canonkA lis tmposUum 

garl IsU nodi eom rerro,qol dtoiQt se dati pflenlten^ stt. 

tIA Ire yagantefl. MeUos rldetiir, jat •! al^faod In- (3) i. de Tttrlaco, In Gesta Dtl per Francpa, t. 1» 

coaauetom et capitate crimen conunlserlnt, In uno TManI, I. til. c. 144. 
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lues that were scarcely able to struggle through the general depra- 
vatioD. I am aware that a tone of exaggerate] declamation is at aU 
times usual with those who lament the vices of their own time ; and 
writers of the middle ages are in abundant need of allowance on this 
score. Nor is it reasonable to found any inferences as to the general 
condition of society on single mstances of crimes, however atrocious, 
especially when committed under the influence of violait passion. 
Such enormities are the fruit of ^very age, and none is to be measur- 
ed by them. They make, however, a strong impression at the mo- 
ment, and thus find a place in contemporary annals, from which 
modem writers are commonly glad to extract whatever may seerii to 
throw light upon manners. I shall, therefore, abstain from producing 
any particular cases of dissoluteness or cruelty from the records (rf 
the middle ages, lest 1 should weaken a general proposition by offer- 
ing an imperfect induction to support it, and shall content myself 
with observing, that times to which men sometimes appeal, as to a 
golden period, were for inferior in every moral comparison to those 
in which we are thrown (1). One crime, as more universal and 
characteristic than others, may be particularly noticed. All writers 
agi*ee in the prevalence of judicial perjury. It seems to have almost 
invariably escaped human punishment ; and the barriers of supersti- 
tion were in this, as in every other instance, too feeble to prevent the 
commission of crimes. Many of the proofs by ordeal were stppUed to 
witnesses as well as those whom tbey accused ; and undoubtedly trial 
by combat was preserved, in a considerable degree, on account of 
the difficulty experienced in securing a just cause against the perjury 
of vritnesses. Robert, king of France, perceiving how frequently 
men forswore themselves upon the relics of saints, and less shocked, 
apparently, at the crime than at the sacrilege, caused an empty reli- 
quary of crystal to be used, that those who touched k might incur 
less guilt in fact, though not in intention. Such an anecdote charac- 
terizes both the man and the times (2). 

Lore of field The favourite diversions of the middle ages, in tbe 
•p****- intervals of war, were those of hunting and hawking. 
The former must in all countries be a source of pleasure; but it 
seems to have been enjoyed in moderatiim by the Greeks and the 
Romans. With the northern invaders, however, it was rather a 

(1) Heary bas taken pains In drawing a picture, p. 59. The state of manners In France amlo' tbe 

not Tery faTourable, of Anglo-Saxon manners, two first races of kings, and In Italy both bnder tbe 

Book II. cbap. 7. This perhaps. Is tbe best chapter, lorabards, and the sabsequent dynasties, may be 

as tbe Toiume Is the best Tolome, pf bis unequal collected from their histories, their laws, and tboee 

wwk. His account of the Anglo-Saxons Is derived miscellaneous facts which books of every description 

In a great degree from TyilUam of Malmsbury, who contain. Neither Velly, nor Muratorl, Dissert. 2)., 

does not spare them. Their civil history, Indeed, are so satisfactory as we might desire, 
and tbelr laws speak sufficiently against the cbarac- (2) Velly, Hist, de France, t. II. p. 335. It has been 

tor of that people. But the Normans had little more observed, that Quid mores sine legibns? is as Just a 

to boast of In respect of moral correctness. Their question as that of Horace ; and that bad laws moat 

luxurious and dissolute habits are as much noticed produce bad morals. The strai^^e practice of re- 

as their Insolence ; et peccati cujusdam, ab hoc solo quiring numerods compurgators to {wove tbe inno- 

admodClm alleni, flagrAsse InfamlA tQstantur veteres, cence of an aocus^ persda had a most obvloas ten- 

VId. Orderlcns Yltalis, p. 602. Johann. Sarisburlen- d^ncy to increase perjury, 
sis PollcraUcus, p. 494. Velly, Hist.^ Pranee, I. 111. 
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predominant appetite than an amusement ; it was their pride and 
their ornament, the theme of their songs, the object of their liiws, 
and the business of their lives. Falconry, unknown as a diversion 
to the ancients, became from the fonrth century an equally delightful 
occupation (1). From the Salic and other barbarous codes of the 
fifth century to the close of the period under our review, every age 
would furnish testimony to the ruling passion for these two species ' 
of chase, or, as they were sometimes called, the mysteries of woods 
and rivers. A kn^ht seldom stirred from bis house without a falcon 
on his wrist or a greyhound that followed him. Thus are Harold and 
his attendants represented in the famous tapestry of Bayeux. And 
in the monuments of those who died any where but on the field of 
battle, it is usual to find the greyhound lying at their feet, or the 
bird upon their wrists. Nor are the tombs of ladies without their 
falcon; for this diversion, being of less danger and fatigue than the 
chase, was shared by the delicate sex (2). 

It was impossible to repress the eagerness with which the clergy, 
especially after the barbarians were tempted by rich bishoprics to take 
upon them the sacred functions, rushed into these secularamusements. 
Prohibitions of councils, however frequently repeated, produced little 
effect. In some instances, a particular monastery obtained a dispen- 
sation. Thus that of St. Denis, in 774, represented to Charlemagne 
that the flesh of hunted animals was salutary for sick monks, and 
that their skins would serve to joind the books in the library (3). 
Reasons equally cogent, we may presume, could not be wanting in 
every other case. As the bishops and abbots were perfectly feudal 
lords,»and often did not scruple to lead their vassals into the field, 
it was not to be expected that they should debar themselves of an 
innocent pastime. It was hardly such indeed, when practised at the 
expense of others. Alexander III., by a letter to the clergy of 
Berkshire, dispenses with their keeping the archdeacon in dogs and 
hawks during his visitation (4). This season gave jovial ecclesiastics 
an opportunity of trying dilferent countries. An archbishop of 
York, in 1321, seems to have carried a train of two hundred persons 
who were maiiitained at the expense of the abbeys on his road, and 
to have hunted with a pack of hounds from parish to parish (5). The 
third council of Lateran, in 1180, had prohibited this amusement on 
such journies, and restricted bishops to a train of forty or fifty 
horses (6). , 

Though hunting had ceased to be a necessary means of procuring 
food, it was a very convenient resource on which the wholesomeness 
and comfort, as well as the luxury of the table, depended. Before 
the natural pastures were improved, and new kinds of fodder for 

a) Moralorl, Dissert. 23. t. 1. p. 306. (Italian.) (4) BTiner, t'l.p.tfl- 
Becfcman'sHlst.ofliiTeiitiODSfVoi.l.p.StO. ¥lepri- J5) Whltaker'8Hlst.orCraTen,p.340.,aiidorWhal- 
Tte des Francis, 1. 11. p. 4. ley, p. t7t. 

(2) y\e prlTte des Prancals, 1. 1, p. 330. ; t. IL p. 11. (G) Telly, Hist, de France, t. til. p. 336. 

(3) Ibid. U 1. p. 324. « ^ 
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cattle discoveredt it was knpossibie to maintaki the summer stock 
durftig the cold season. Hence a portion of it was regnlariy slaugh- 
tered and salted for winter provision. We may suppose, that when 
110 alternative was offered but these salted meats, even the leanest 
venison was devoured with rdish. There was somewhat more excuse 
therefore for the severity with which the lords of forests and manors 
preserved the beasts of chase, than if they had been considered as 
fuerdy objects of sport. The laws relathig to preservation of game 
were in every country uncommonly rigorous. They formed in En« 
gland that odious system of forest^laws, which clistinguisbed the 
tyranny of our Norman kings. Capital punishment for killing a stag 
or wild boar was frequent, and perhaps warranted by law, until the 
charter of John (i). The French code was less severe, but even 
Henry lY. enacted the pain of death against the repeated offence of 
chasing deer in the royal forests. The privilege of hunting was re- 
served to the nobility till the reign of Louis IX. who extended it in 
some degree to persons of lower birth (2). 

This excessive passion for the sports of the field produced those 
evils which are apt to result from it ; a strenuous idleness, which 
disdained all useful occupations, and an oppressive spirit towards 
the peasantry. The delectation committed under the pretence of 
destroying wild animals, which had been already protected in their 
depredations^ is noticed in serious authors, and has also been the 
topic of popular ballads (3). What efiiect this must have had on 
agriculture, it is easy to conjecture. The levelling of forests, the 
draining of morasses, and the extirpation of misdiievous animals 
which iuhabit them, are the first objects of man's labour in redtf miBg 
the earth to its use; and these were forbidden by a landed aristo- 
eracy^ whose controul over the progress of agricultural improvement 
was unlimited, and who had not yet learned to sacrifice their pleasures 
to their avaj'ice. 
BMifiatoof agri. Thosc habits of the rich, and the miserable servitude 

caitiire, ^f ^^q^q ^Jjq Cultivated the land^ rendered its fertility 
unavailing. Predial servitude indeed, in some of its modifications, 
has always been the great bar to improvemrat. In the agricultural 
oeconomy 6f Rome, the labouring husbandman, a menial slave of some 
wealthy sena^r, had not even that qualified interest in the soil which 
the tenure of villenage afforded to the pe:»ant of feudal ages. Italy, 
therefore, a country presenting many natural impediments, was but 

m Jobn or SallBbory iorelRbs agitost tbe game- Tbls eontlnaad to be felt In France dowa to the re- 
laws of his age, with an odd transition from tbe volation, to which UdM not perhaps a Uttlecontri- 
fiecpel to the Pandects. Nee verltl font homlnem bute. j See Young's Jrafeto In France. | Tlie 
pro unA besllolA perdere, quem unlgenltos Del Fl- monstreos prlTllege of free-warren (monstrooa, 
llns sangalne redemlt soo. Qum fere natarea tnnt, I meen, when not originally fonnded npon the pre* 
et de Jure occupantinm flant, sibl audet humana perty of the soil ) is recognised by our own laws, 
tenicrltas tindlcare, etc. Pollcratlcas, p. i8. ' though, In this age. It Is not oftenHhat a court and 

(2) Le Grand, Vie prlvte des Francis, 1. 1, p. 8^. Jury will sustain Its exercise^ Sir Walter Scott's 

(3) For tbe Injuries which tbls people sustained ballad of the Wild Huntsman, from a German ort- 
froni tbe selgnorial rights of the chase. In the ele- ginal. Is well known ; and, I belloTe, tbM^ are sete- 
venth century, see Uie ftecnell des Blstorlens, in tbe raf Qtbers In thai cenntry not disdmJIar In sulitecL 
Taluqble prefoce to tbe eletentlif Tulunie, p. 181. 
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imperi^ectly reduoed into cultiYaUon before tte irruption of the bar* 
barians (1). That revolution destroyed agricultare with every 4)t|^er 
art, aiMi succeeding calamities during five or six centuries left the 
finest regions of Europe unfruitful and desolate. There are but two 
possible modes in which the produce of the earth dan be increased ; 
one by rendering fresh land serviceable ; the other by improving the 
fertility of that which is already cullivated. The last is only attain- 
able by the application of capital and of skill to agriculture ; neither 
of whbh couki be expected in the ruder ages of society. The fonner 
is, to a certain extent, always practicable while waste lands remain ; 
but it was checked by laws hostile to improvement, such as the ma*- 
nerial and OHnmonable rights in England, and by the general tone of 
manners. 

Till the r«gn of Charlemagne there were no towns in Germany, 
except a few that had been erected on the Rhine and Danube by the 
Romans. A house with its stables and farm*buiidisgs, surrounded 
by a hedge or inclosure, was called a court, or, as we find it in our 
law-books, a curtilage ; the toft or homestead of a more genuine Eiii- 
glish dialect. One of these, with the adjacent domain of arable fidcb 
and woods, had the name of a villa or manse. Several manses com- 
posed a maf ch ; and several marches formed a pagus, or district (2). 
From these elements in the progress of population, arose villages and 
towns* In Franpe undoubtedly there were always cities of some im*^ 
portance. Country parishes contained several manses or farms of 
arable land, around a common pasture, where every one was bound 
by custom to feed his cattle (5). 
. The condition even of internal trade was hardly pre^ 
ferahie to that of agriculture. There is not a vestige " "" *" 
perhaps to be discovered for several centuries of any considerable ma- 
nufacture; 1 mean, of working up articles of common utility to an 
extent beyond what the necessities of an adjacent district required (4)« 
Rich men kept domestic artisans among tNir servants ; evf^ kings, 
in the ninth centin^y, had their clothes made by the women upon 
their farms (S) ; but the peasantry must liave been supph'ed with gar* 
ments and implements of labour by purchase, and every town, il 

H) Maratnii, Dissert. ai. Tills dissertation con- and thatched roofs of aDtlqalt;/' Hist, of CraT«D, 

talDS ample evidence uf the wretched state of cul- p. 380. 

tare la Italy, at least In the northern parts, botii (3) It Is laid down In the Specuhim Saxonlcahit « 

before the Irruption of the barbarians, and in a collecttoD of feudal customs wbicti preruiled ovef 

mnch greater degree under (he Lombard kings. most of Germany, that no one might have a separate 

^2) Schmidt, Bist. des AUem., t. 1. p. 40i. The pasture for his cattle, unless he possessed three mansU 

following passage seems to illustrate Schmidt's ac- Du Cange, Mansus. There seems to have been a 

connt of German Yiliages, in the ninth century, price paid, 1 suppose to the lord, for agistment in (he 

though reiallog to a different age and country. ''A copmion pasture. 

toft," says Dr. Whitaker, " is a homestead in a tII- 1^4) Tbe only mention of a manufacture, as early 

lage, so called from the small tufts of maple, elm, as the ninth or tenth centuries, that I remember to 

ash, and other wood, with which dwelling-houses have met with, is in Schmidt, t. li. p. 146., who says 

were anciently over-hung. Even now it is impos- that cloths were exported from Friseiand to England 

elble to enter Craven without being struck with the and other parts. Be quotes no authority, but I am 

Insulated homesteads, surrounded by their little satlsQed that he has not advanced the fact gratul- 

garlbs.and over-hung with tufts of trees. The^are tously, 

the genuine tofts and crofts of oqr ancestors, with (h) SchmMt, t. i. p. 44 1. ; t. II. p. tM. 
the substitution only of stone to ihe wooden cro(k« 
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canBOt be doubted, had its weaver, its smith, and its currier. But 
th^re were almost insuperable impediments to any extended traffic ; 
the insecurity of moveable wealth, and difficulty of accumulating it ; 
the ignorance of mutual wants; the peril of robbery in conveying 
merchandize, and the certainty of eitortion. In the domains of 
every lord, a toll was to be paid ia passing his bridge, or along his 
highway, or at his market (1). These customs, equitable and ne- 
cessary in their principle, became in practice oppressive, because 
they were arbitrary, and renewed in every i^etty territory which the 
i*oad might intersect. Several of Charlemagne's capitularies repeat 
complaints of these exactions, and endeavour to abolish such tolls as 
were not founded on prescription (2). One of them rather amusingly 
illustrates the modesty and moderation of the landholders. It is 
enacted that no one shall l>e compelled to go out of his way in order 
to pay toll at a particular bridge, when he can cross the river more 
conveniently at another place (3). These provisions, like most others 
of that age, were unlikdy to produce much amendment. It was 
only the milder species, however, of feudal lords who were content 
with the tribute of merchants. The more ravenous descended from 
their fortresses to pillage the wealthy traveller, or shared in the spoil 
of inferior plunderers, whom they both protected and instigated. 
Proofs occur, even in the later periods of the middle ages, when go- 
vernment had regained its energy, and civilization had made consi- 
derable progress, of public robberies systematically perpetrated by 
men of noble rank. In the more savage times, before the twelfth 
century, they were probably too frequent to excite nmch auenlion. 
It was a custom in some places to waylay travellers, and not only to 
plunder, but to sell them as slaves, or compel them to pay a i-ansom. 
Harold son of Godwin, having been wrecked on the coast of Ponthieu, 
was imprisoned by the lord, says an historiao, according to the cusr 
tom of that territory (4). Germany appears to have been^ upon the 
whole, the country where downright robbery was most unscrupa- 
lou^y practised by ihe great. Their cs^tles, erected on almost ia- 
accessible heights among the woods, became the secure receptacles of 
predatory bands, who spread terror over the country. From these 
barbarian lords of the dark ages, as from a living model, tlie roraan- 
eers are said to have drawn their giants and other disloyal enemies 
of true chivalry. Robbery indeed is the constant theme both of the 
Capitularies and of the Anglo-Saxon laws ; one has more reason to 
wonder at the intrepid thirst of lucre, which induced a very few mer- 
chants to exchange the products of different regions, than to ask why 
no general spirit of commercial activity prevailed. 
Under all these circumstances, it is obvious that very little oriental 

(1) Du Caoge, Pedagluin, Ponlaticum, Teioitetim, alio loco coDipendtoslus flttui flnmen translre potest. 
Mercatam. Stallagiam, Lastagfam, etc. p. 764. ^t aHbf . 

(2) Baluz. Caplt. p. 62t. et alibi. (4) Eadmer apud Recuell dea HlstoriensdesGaale«T 

(3) Ut nnllas cogatiir ad pontem Ire ad fini'luni t. xi. preface, p. 192. Pro ritn lllliis locf-, k domiao 
trans^undam propter telonel causae qaandd llle Id terro captlvHati addJcttnr. 
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trade could have existed in these western oountries of j^^ or foreigo 
Europe. Destitute as they have been created, q)eaking commeroe. 
comparatively, of national productions fit for exportation, their in- 
vention and industry are the great resources from which diey can 
supply the demands of the East. Before any manufactures were estab- 
lished in Europe, her commercial intercourse with Egypt and Asia 
must of necessity have been very trifling ; because whatever inclina- 
tion she might feel to enjoy the luxuries of those genial regions, she 
vented tlie means of obtaining them. It is not therefore neces- 
sary to rest the miserable condition of oriental commerce upon the 
Saracen conquests, because the poverty of Europe is an adequate 
cause ; and, in fact, what little traffic remained was carried on with 
no material inconvenience through the channel of Constantinople. 
Venice todi the lead in trading with Greece and more eastern coun- 
tries (1). Amalfi had the second place in the commerce of those dark 
ages. These cities imported, besides natural productions, the fine 
clothes of Constantinople ; yet as this traffic seems to have been illicit, 
ft was not probably extensive (2). Their exports were gold and silver, 
by which, as none was likely to return, the circulating money of Eu- 
rope was probably less in the eleventh century, than at the subver-^ 
sion of the Roman empire; furs, which were obtained from the 
Sclavonian countries ; and arms, the sale of which to pagans or Sa- 
racens was vainly prohibited by Charlemagne and by the Holy See (3). 
A more scandalous traffic, and one that still more fitly called for 
prohibitory laws, was carried on in slaves. It is an humiliating proof 
of the degradation of Christendom, that the Venetians were reduced 
to purchase the luxuries of Asia, by supplying the slave-market of 
the Saracens (4). Their apology would perhaps have been, that 
these were purchased from their heathen neighbours ; but a slave- 
dealer was pi'obably not very inquisitive as to the faith or origin of 
his victim. This trade was not peculiar to Venice. In England, it 
was very common, even after the conquest, to export slaves to Ireland, 
till, in the rdgn of Henry U., the Irish came to a nonimportation 
agreement which put a stop to the practice (5). , ; 

(i) Heeren has freqaenlly referred to a work pub- «houId be flogged. Laitprandl Opera, p. 45S. edit. 

Ilsbed In 1789, by Maiint, Intltled, Storla ciytte e Antwerp, 1040. 

polltica del Commotio de* Yenezlanl, wbicb casts a (3) Baluz. Capttul. p. 775. One of tbe malu ad- 
new light upon tbe early relations of Tenlce with vantages which tbe Christian nations possessed over 
tbe East. Of this bo<A I know nothing; but a me- the Saracens was the coat of mail, and other de- 
moire by de Guignes, in the thirty-seventh volume Tensive armour; so that this prohibition was foond- 
of the Academy of Inscripttons, on the commeroe ed upon very good political reasons. * 
of France with the East before the crusades, is sin- (4) Schmidt, Hist, des Allem. t. ii. p. 140. Heeren, 
gnlarly unproductive ; the fault oT the subject, not sur rinflueace des Crolsades, p. 340. In Baluae, we 
of tbe author. find a law of Carlomau, brother to Charlemagne; 

(2) There Is an odd passage In Lnltprand's rela- Vt manclpla Christiana paganis non vendantur. 

ti<Na of his embassy from the Emperor Otho to Nice- Capltularia, t. i. p. ISO.; vide quoque, p, 301. 

phorus Phocas. The Greeks making a display of (5) William of Malmsbury accuses the Anglo- 

tfaelr dress, he told them that In Lombardy the Saxon nobility of selling their female servants, 

common people wore as good clothes as they. How, even when pregnant by tliem, as slaves to foreigners, 

they said, can you procure them? Through the P- 102. I hope there were not many of these Yarl- 

Yenetlan and Amalfltan dealers, he replied, who coes; and should not perhaps bave< given credit to 

gain their subsistence by selling them to us. The an historian rather prejudiced against the English, 

foolish Greeks were very augry, and declared that If I bal not found too much authority for tbe ge~ 

auy dealer presuming to export their i.ac dotbcs neral practice. In the canons of a co«m<;U at Londott 
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From this state of degradation and poverty^ all the countries of 
Europe have recovered, with a progression in some respects tolerably 
uniform, in others more unequal ; and the course of their improve-^ 
ment more gradual, and less dependent upon conspicuous civil revo- 
lutions than their decline, affords one of the most interesting subjects 
into which a philosophical mind can inquire* The commencement of 
this restoration has usually been dated from about the close of the 
eleventh century ; though it is unnecessary to observe, that the sub- 
ject does not admit of any thing approximating to chronological accu- 
racy. It may therefore be sometimes not improper to distinguish 
the six first of thc^ ten centuries, which the present work embraces, 
iinder the appellation of the dark ages; an epithet which I do not 
extend to the twelfth and three following. In tracing the decline of 
society from the subversion of the Roman empire, We have been led, 
not without connexion, from ignorance to superstition, from supersti- 
tion to vice and lawlessness, and from thence to general rudeness and 
poverty « 1 shall pursue an inverted order in passing along the ascend- 
ing, scale^ and class the various improvements which took place be- 
tween the twelfth and fifteenth centuries, under three principal heads, 
as they relate to the wealth, the manners, or the taste and learning 
x>f Europe. Different arrangements might probably be suggested, 
equaHy natural and convenient ; but in the disposition of topics that 
have not always an unbroken connexion with each other, no method 
can be prescribed as absolutely more scientific than the rest. That 
which 1 have adopted appears to me as philosophical and as little liable 
to transitions as any other. 



PART II. 

Progress of Gommeccial IiB[»roTenleiit in Germany, Flanders^ ttai Enn^muMln Uie 5ortli of 
Europe— In the Countries upon the Mediterranean Sea— Maritime Laws— Usury— Bankfa^ 
Companies— Progress of Refinement in Manners— Domestic Architecture— EcclesiasUcal 
Architecture— state of Agriculture in Engiand^Valoe of Money— Improyement of the 
Moral Character of Society— its Causes— Police— Changes in Religious Opinion— Varioas 
Sects— Chivairy—its Progress, Character and Influence— Causes of the intellectual Im- 
prorement of European Society—f . The Study of Giyil Law— 2. Institution of Uniyersities 
—their Celebrity— Scholastic Phllosophyr-5. Cultivation of Modern Languages— ProTen- 
^I Poets— Norman Poets— French Prose Writers— Italian— early Poets in that langua^^e— 
Dante— Petrarch— EngUsh Language— it^ Progress— Chaucer— 4. Revival of Classical 
Learning— Latin Writers of the Twelfth Century— Literature of the Fourteenth CeotiHry— 
Greek Literature— its Restoration in Italy^Iuvention of Prhiting/' 



European com- The geographical position of Europe natarally divkles 
its maritime commerce into two principal regions ; one 



meroe. 



ki 4IOe, we read : Let no one trom bencefertb pre- bating even the pretext of distreas or famfoe. till 

sameto earry on that vflcked traffle, bf which men the Irtsh, in a national sfnod, agreed to enniDcl- 

of Englaod have hitherto been sold Itke brute ant- pate ail the Engllith slaves in the kingdom. M. 

nals. WiHiins's eonciila. 1. 1. p. 383. And Gtraldtts p. 471. This seems to have been designed to take 

Cambrensls says that the English before the conquest away all pretext for the tbreatent^ tnva«l<Hi of 

were generally In the hahU of selling their clilldrea Beury U. Lyttlelon^ vol. ill. p. 70. 
and other lalailoBs W be slavei In Ireland, wllhoat 
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oomprehendiiig those ooontries which border on the Baltic^ the Ger- 
man and the Atlantic oceans; another, those situated around the 
Mediterranean sea. During the four centuries which preceded the 
discovery of America, and especially the two former of them, this se- 
paration was more remarkable than at present, inasmuch as their 
intercourse, cither by land or sea, was extremely linuted. To the 
first region belonged the Netherlands, the coasts of France, Germany, 
and Scandinavia, and the maritime districts of England. In the se- 
cond we may class the provinces of Valencia and Catalonia, those of 
Provence and Languedoc^ and the whole of Italy. 

i. The former, or northern division, was first ani- „ ,. ^ 

VVO0U6I1 IDSIIQ*' 

mated by the woollen manufacture of Flanders. It is future orFiMi- 
not easy either to discover the early beginnings of this, ^"' 
or to account for its rapid advancement. The fertility of that pro- 
vince and its focilities of interior navigation were doubtless necessary 
causes ; but there must have been some temporary encouragement 
from the personal character of its sovereigns, or other accidental cir- 
cumstances. Several testimonies to the flourishing condition of 
Flemish manufactures occur in the twelfth century, and some might 
. perhaps be found even earlier (1). A writer of the thirteenth 
asserts that all the world was clothed from English Wool wrought in 
Flanders (2). This indeed is an exaggerated vaunt ; but the Flemish 
stuffs were probably sold wherever the sea or a navigable river per- 
mitted them to be carried. Ck>logne was the chief trading city upon 
the Rhine; and its merchants, who had been considerable even under 
the Emperor Henry lY., estaUisMH a factory at London in 1220. 
The woollen manufacture, notwithstanding frequent wars and the 
impolitic regulations of magistrates (5), continued to flourish in the 
Netherlands, (for Brabant and Hainault shared it in some degree 
with Flanders,) until England became not only capable of supplying 
her own demand, but a rival in all the marts of Europe. All Chris- 
tian kingdoms, and even the Turks themselves, says an historian of 
the nxteenth century, lamented the desperate war between the Fle- 
mish cities and their count Louis, that broke out in d380. For at 
that time. Flanders was a market for the traders of all the world. 
Merchants from seventeen kingdoms had their settled domiciles at 
Bruges, besideasirangers from almost unknown countries who repaired 
thither (4). During this war, and on all other occasions, the weavers 

H) MaqiherwHi'f Anoal* of Coomrarrt, toI. I. Meyer (Mmales Flandrtci, fol. 156.) to have imposed 
p. 270. Meyer aicrfbes tbe orlglD of Flemish trede a tai on etery loom. Tboagh the oedltloas spirit 
toBaMwln,«oantorPlaBderttn958,wboestabll6li«d of the weaverT company had perhaps JnsUy pro- 
markets at Broees and other cities. Eiehaoges were toked them, soch a tax on their staple manofacture 
In that age, he says, chiefly eflected by barter, little was a piece of madness, when English goods were 
money circulating in Flanders, iiinalcs Fiandrtel, Jost coming Into competHlon. 
fol. 48. (edit. 456M (4) Terri nnrlque mercatura, remmqne com- . 

(2) Matthew Westmonast. apod Hacphcrsoa's An* mercia et qosBstus peribant. Non solian totius 
Dais of Commerce, vol. I. p. 445. Europe mercatores, rerixm etiam ipsi Turcae alio- 

(3) Such regulations scared away those Flemish qae seposlta natlones ob beUum Istud Flandria 
weavers who brought their art luto England under magno affidebantur dolore. Erat nempfe Flandria. 
Edward ill. Macpberson, p. 4«. 494. 546. Several tottus prop« orbts stabile mercatorlbus emporium, 
years later, tbe magistrates of Ghent are said by Septemdedm regnornm negotiatores turn Brugls 
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both of Ghent and Bruges distbguished themselves by a democratical 
spirit, the consequence no doubt of their numbers and prosperity (i). 
Ghent was one of the largest cities in Europe, and in the opinion of 
many the best situated (2). But Bruges, though in circuit but half 
the former, was more splendid in its buildings, and the seat of far 
more trade ; being the great staple both for Mediterranean and north- 
ern merchandize (3). Antwerp, which early in the sixteenth century- 
drew away a large part of this commerce from Bruges, was not con- 
siderable in the pi*eceding age; nor were the towns of Zealand and 
Holland much noled, except for their fisheries, though those pro- 
vinces acquired in the fifteenth century some share of the woollen 
manufacture. 

Export of wool Fo'* ^h^ *w.o first centuries after the conquest, our 
from England. English towus, as has been observed in a different place, 
made some forward steps towards improvement, though still very in- 
ferior to those of the Continent. Their commerce was almost con- 
fined to the exportation of wool, the great staple commodity of 
England, upon which, more than any other, in its raw or manufac- 
tured state, our wealth has been founded. A woollen manufacture, 
however, indisputably existed under Henry U. (4) ; it is noticed in re- 
gulations of Bichard I.; and by the importation of woad under John,, 
it may be inferred to have still flourished. The disturbances of the 
liext reign, perhaps, or the rapid elevation of the Flemish towns, re- 
tarded its growth ; though a remarkable law was passed by the Oxford 
parliament in 1261, prohibiting the export of wool, and the importa- 
tion of cloth. This, while it sh^lp the deference paid by the discon- 
tented barons; who predominateoin that parliament, to their confe- 
derates, the burghers, was evidently too premature to be enforced. 
We may infer from it, however, that cloths were made at home^ 
though not sufficiently for the peoples' consumption (5). 

Prohibitions of the same nature, though with a different object, 
were frequently imposed on the tr.ade between England and Flanders 
by Edward I. and his son. As their political connexions fluctuated, 
these princes gave full liberty and settlement to the Flemish mer- 
chants, or banished them at once from the country (6). Nothing 

sua certa babudre domlcilia ac sedes, praeter eom- (3) GalcdardlDi, p. 382. Jtim. de ComiDe&, L ▼. 

plares iDcogDllasi pen^ gentes que andlqnd con- c. 17. Meyer, fol. 354. Hacptierson'a Axuials of 

fluebant. Meyer, fol. 205. ad ann. 1385. Commerce, vol. i. p. 647. 654. 

(1) Meyer, Frolssart, Comlnes. (4) Blomefleld, tbe historian of Norfolk, thinkf 

(2) It contained, according to Ladovico Gaicciar-^ that a colony of Flemings settled as early as tbis 
dini. 35,000 bouses, and tbe circuit of Its walls was reign at Worsted, a village In that county, and Im- 
45,640 Roman feet. Description des Pays-Bas, p. 350,, morlalhied its name by tbeir manufacture. It soon 
etc. (edit. 4609.) Part of tbis indosure was not built reached Norwich, though not conspicuous till the 
upon. Tbe population of Ghent Is reckoned by reign of Edward I. Hist, of Norfolk, toI. ii. Mac- 
Guicciardioi at 70,000. bu^ in his time it bad greatly phersoo speaks of it for tbe tlrst time in 4327. Ther« 
declined. It is certainly, however, much exagge- wereseveral gilds of weavers In the time uf Henry U. 
rated by earlier historians. And I entertain some Lyttleten, vol. ii. p. 474. 

doubts as to Guicciardinl's estimate of tbe nunaber (5) Macpherson's Annals of Commerce, roL I. 

of houses. If at least be was accurate, more than ■ p. 442., from Walter Hemingliord. I am oonside- 

haif of the city must since have been demolished or rably indebted to tbis laborious aad useful pobllca-> 

become uninhabited, which its present appearance lion, wbicb has superseded that of Anderson, 

does not indicate; for Gheut, though not very flou- (6) Rymer, t. tl. p. S2. SO. 737. 949. 905. ; t. III. 

rishing, by no means presents the decay and dllapi- p. 533. 4406. et alibi, 
dation of an Italian town. 
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could be more injurious to England than this arbitrary vacillatu&n. 
The Flemings were in every respect our natural allies ; but besides 
those counexions with France, the constant enemy of Flanders, into 
which both the Edwards occasionally fell ^ a mutual alienatioci had 
been produced by the trade of the former people with Scotland, a 
trade too lucrative to be resigned at the king of England's request (1). 
An early instauce of that conflicting selfishness of belligerents and 
neutrals, which was destined to aggravate the animosities and mis- 
fortunes of our own time (S) ! 

A more prosperous sera began with Edward 111., the English woouen 
father, as he may almost be called, of English com- maauracture. 
merce, a title n«t indeed more glorious, but by which he may perhaps 
claim more of our gratitude than as the hero of Grecy. In 133i, he 
look advantage of discontents among the manufacturers of Flanders, 
to invite them as settlers into his dominions (3). They brought the 
finer manuiiacture of woollen doths, which had been unknown in 
£ngland. The discontents alluded to resulted from the monopoliz- 
ing spirit of their corporations, who oppressed ail artizans without 
the pale of their community. The history of corporations brings 
home to our minds one carduial truth, that political institutions have 
very frequently but a relative and temporary usefulness, and that 
what forwarded improvement during one part of its course, may 
prove to it in lime a most pernicious obstacle. Cor[)orations in En- 
gland, we may be sure, wanted nothing of their usual character; and 
it cost Edward no little trouble to protect his colonists from the 
selfishness^ and from the blind nationality of the vulgar (4). The 
emigration of Flemish weavers into England continued during this 
reign, and we find it mentioned, at intervals, for more than a 
century. 

Commerce now became, next to liberty, the leading increase or Eng- 
object of parlian^ent. For the greater part of our sta- "«»» commerce. 
lutes from the accession of Edward III. bear relation to this subject; 
not always well devised, or liberal, or consistent, but by no means 
worse in those respects than such as have been enacted in subsequent 
ages. The occupation of a merchant became honourable ; and not- 
withstanding the natural jealousy of the two classes, he was placed 
in some measure on a footing with landed proprietors, fiy the sta- 
tute of apparel, in 57 Edw. III., merchants and artificers who had 
five hundred pounds value in goods and chattels might use the same 
dress as squires of one hundred pounds a year. And those who 
were worth more thaii this might dress like men of double that 

(4) Rymer, t. lit p- 7S0. A Flemlsl} factory was their stomactis; tbetr beds shoald be good, and their 

established at Berwick about 4286. Macpherson. bed-fellows better, seetng the richest yeomen In 

(2) In 4295, Edward I. made masters of neutral England would not disdain to marry their daughters 

ships In English ports find security nol to trade with unto them, and such the English beauties, that the 

France. Rymer, t. II. p. 679. ^ost eoTious foreigners could not but commend 

(8) Rymer, t. ft. p. 494., etc. Puller draws a no- them." Puller's Church History, quoted In Blome- 

table picture of the inducements held out to the field's Hist, of Norfolk. 

Flemings. *' Here th*y should feed on fat beef and («) Rymer, t. t. p. 43T. 430. 540. 
mutton, till nothing but their fullness should stint 
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estate. Wool was still the principal article of export and sottrce of 
revenue. Subsidies granted by every parliament upon this article 
were, on account of the scarcity of money, commonly taken in kind. 
To prevent evasion of this duty seems to have been the principle of 
those multifarious regulations, which ftx the staple, or market for 
wool, in certain towns, either in En{][land, or, more commonly, on 
the Continent To these all wool was to be carried, and the tax was 
there collected. It is not easy, however, to comprehend the drift of 
all the provisions relaiting to the staple, many of which tend to bene- 
fit foreign at the expense of English merchants. By degrees, the 
. exportation of woollai doths increased so as to diminish that of the 
raw material, but the latter was not absolutely prohibited during the 
period under review (1); although some restrictions were imposed 
upon it by Edward IV. For a much earlier statute in the 11 th of 
Edward III., making the exportation of wool a capital felony, was in 
its terms provisional, until it should be otherwise ordered by the 
council; and the king almost immediately set it aside (2). 

Manuhcturtt ^ manufacturing district, as we see in our own ooun- 
or FraDce mmi try, scuds out, as it were, suckers into all its neighbour- 
**™^^' hood. Accordingly, the woollen manufacture spread 

from Flanders along the banks of the Rhine, and into the northern ^ 
provinces of France (5). I am not, however, prepared to trace its 
history in these regions. In Germany, the privileges conceded by 
Henry Y. to the free cities, and espeoaUy to their artisans, gave a 
soul to industry ; though the c^tral parts of the emf^re were^ for 
many reasons, very ill calculated for commercial enterprise during 
the middle ages (4). But the French towns were never so mudi 
emancipated from arbitrary power as those of Germany or Ftand^^; 
and the evils of exorbitant taxation, with those produced by the 
* English wars, conspired to retard the ad\iince of manufactnres in 

(1) In 4409, woollen cloUis formed great part of ed in 1338. Rymer, t. t. p. 36. ; and by act of par- 

our exports, and were extenstfely used orer Spain ttament in 4425. 3 H. 71. c. 2. Bat this did not 

and Italy. And in 4440, English clotbs having been prevent oor ImproTing the weol of a fottigqcoiaitry 

prohibited by the date of Burgundy, it was enacted, to our own loss. It Is worthy «r notice, that En- 

that, until he should repeal this ordinance, no ni«r< gHsh woql wa« superior to any other for Aneneff 

chandiae of bis dominions should be admitted into during these ages. Henry |l., In his patent to the 

England. 27 H. TI. c. 4 . The system of prohibiting Weavers' Company^ directs that If any weaver mtn- 

tbe import of foreign wrought goods was acted npoa 9ed Spanish wqol with English, It atioald be buriM' 

very extensively in Edward IV.'s reign. . by the lord mayor. Macpherson, p. 382. An En- 

(2| Stat 4 4 B. IIL c. 4 . Bladtstone says that Iraas- gtlsb flock transported Into Spain about 4SI8 Is saM 
porting wool out of the kingdom, to the detriment to have been the soorce of tbe flue Spanish wooL 
of our staple manufaclore, was forbidden at com- ibid. p. 530. But the superiority of English wool, 
mon law, (vol. Iv. c. 40.) not recollecting, that we even as late as 4438, U pruvad by the laws of Bar- 
bad no staple manufactures In the ages when the celona, forbidding its adulteration, p. 654. Aoothir 
common law was fdrmed, and that the expert of exportation of English sheep to Spain fbok place abeat 
wool was almost the only means by which this 4465. In consequence of a commercial treaty. Rymer, 
country procured silver, or any other article of i. xl. p. 534. et alibi. In return, S^ln supplied Bo- 
which It stood In need, from the Continent In fact, gland with horses, her breed of which was reckoned 
the landholders were so far from neglecting thia tipe best la Europe; sa that the eiehange was tels- 
aource of their vi«alth, that a mtahnum was fixed rahly fair. Mtepherson, p. 506. The best horses had 
upon It, by a statute of. 1343, {repealed Indeed the beea very dear la England, being imported hum 
aext year, 48 £. III. c. 8.) below which price It wee Spain and Italy. Ibid, 
not to be sold ; from a laudable apprehentlaB, as It (3) Schmidt t. Iv. p. 48. 
aeems, tbat foreigners vfere getting It too cheap. (4) Considerable wooUep maautactures appear to 
And this was revived la the sad ofH. VL« tboogh tba have existed la tieanly abont 4345. Macphersoo 
act Is not prioted among the statutes. Rot. Pari, ad anaumt CapoMny, t. Ul. part a. p. 454. 
t.v. p.375. Tbe ezpmlatlon of sheep was prohibit- 
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France. That of linen made some little progress ; iNit this work was 
still perhaps chiefly confined to the labour of female servants {i). 

The manufactores of Flanders .and England fonnd a 
market^ not only in these adjacent countries, but in a 
part of Europe which for many ages had only been known enough 
to be dreaded. In the middle of the eleventh century, a native of 
Bremen, and a writer much superior to most others of his time, was 
almost entirely ignorant of the geography of the Baltic ; doubting 
whetlier any one had reached Bussia by that sea, and reckoning 
Estbonia and Gourland among its islands (2). But in one hundred 
years more, the maritime region^ of Mecklenburg and Pomerania, 
inhabited by a tHbe^of heathen Selavonians, were subdued by some 
German princes; and the Teutonic order some time afterwards, 
having conquered Prussia, extended a line of at least comparative 
civilization as far as the gulf of Finland. The first town ercicted on 
the coasts of the Baltic was Lubec, which owes its foundation to 
Adolphus, count of Holsteia, in 1140. After several vicissitudes, it 
became independent of any sovereign but the emperor in the thir- 
te^ith century. Hamburg and Bremen, upon the other side of the 
Gimbric peninsula, emulated the prosperity of Lubec ; the former 
city purchased independence of its bishop in i225. A colony from 
Bremen founded Btga in Livonia^ about 1162. The city of Dantzic 
ffte^ into importance about the end of the following century. Ko- 
ning^erg w^ founded by Ottocar king of Boh<»nia in the same 
age. 

But the real importance of these cities is to be dated from then* 
famous union into the Hanseatic confederacy. The origine of this is 
rather obscure, but it may certainly be nearly referred in point of 
time to the middle of the thirteenth century (3)« and accounted for 
by the necessity of mutual defence, which piracy by sea and, pillage 
by land had taught the merchants of Germany. The nobles endea- 
voured to obstruct the formation of this league, which indeed wa$ in 
great measure designed to withstand their exactions. It powerfully 
maintained the influence which the free imperial cities were at this 
time acquiring. Eighty of the ipost considerable places constituted 
the Hanseatic confederacy, divided jnto four colleges, whereof Lubec, 
Cologne, BrunswiCy and Dantzic were the leading towns. Lubec held 
the ^i^ rank, and became, a$ it were, the patriarchal see of the 
league; whose province it was to preside in all general discussions 
for mercantile, political, or military purposes, and to carry them 
into execution. " The league had four principal factories in foreign 

ff) The sheriffti of Wiltfhtre and Sussex are direct- giving no accoutat of ibe French commerce and ma- 

ed In 1253, to purchase for the ting lOQO eUs of One nafacturcs, or at leMt none that Is at all satWtac* 

Ifaoen, lines telaa pulchr» et dellcatss. This Mac- tory. 

pherson supposes to be of domestic manufacture, (2) Adam Bremensls, de Situ Dante, p. 13. (El- 

wblch, bowerer. Is not demonstrable. Llofo was nvlr edit.) 

made at that time In Flanders ; and as late as 1417, (3) Schmidt, t It. p. 8. liaopboraM, p. 893. Th« 

the fine linen used hi England was Imported from latter writer thinks thejr wvre not known by the 

France and the Low Countrtof. IWacplMsrson, from naiue of Hanse so early. 
Rymer, t. Iz. p. 331. Velly's blatory Is defective in 
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parts, at London, Bruges, Bergen, and Novogorod ; endowed by the 
sovereigns of those cities with considerable privileges, to which every 
merchant belonging to a Hanseatic town was entitled (1). In En- 
gland the German guildhall or factory was established by concession 
of Henry III. ; and in later periods, the Hanse traders were favoured 
above many others in the capricious vacillations of our mercantile 
policy (2). The English had also their factories on the Baltic coast 
as far as Prussia, and in the dominions of Denmark (3). 

Raptd progress This opcuing of a uorthefii market powerfully acce- 
of Eogiub trade, leratcd thc growth of our own conmierdal opulence, es- 
pecially after the woollen manufacture had begun to thrive. From 
about the middle of the fourteenth century, we find continual evi- 
dences of a rapid increase in wealth. Thus, in 1365, Picard, who 
had been lord mayor some years before, entertained Edward III. and 
tl^e Black Prince, the kings of France, Scotland, and Cyprus, with 
many of the nobility, at his own house in the Vintry, and presented 
them with handsome gifts (4). Philpot, another eminent citizen in 
Richard ll.'s time, when the trade of England was considerably an- 
noyed by privateers, hired 1000 armed men, and dispatched them to 
3ea, where they took Bfteen Spanish vessels with their prizes (5). 
We find Richard obtaining a great deal from private merchants and 
trading towns. In 1379, he got SOOOi. from London, 1000 marks 
from Bristol, and in proportion from smaller places. In 1386, Lon- 
don gave 4000/. more, and 10,000 marks in 1397 (6). The latter sum 
was obtained also for the coronation of Henry VI. (7). Nor v^ere 
the contributions of individuals contemptible, considering the high 
value of money. Hinde, a citizen of London, lent to Henry IV. 
20001. in 1407, and Whittingtpn one half of that sum. The mer- 
chants of the staple advanced 40001. at the same time (8). Our com- 
merce continued to he regiriarly and rapidly progressive during the 
fifteenth century. The femous Canynges 6f Bristol, under Henry VI. 
and Edward IV., had ships of 900 tons burthen (9). The trade and 
even tlie internal wealth of England reached so much higher a pitch 
in the reign of the last mentioned king than at any former period, 
that we may perceive the wars of York and Lancaster to have pro- 
duced novfery serious effect on national prosperity. Some battles 
were doubtless sanguinary ; but the loss of lives in battle is soon re- 
paired by a flourishing nation; and the devastation occasioned by 
armies was both partial and transitory. 

A commercial intercourse between these northern and 

Intercoarse , /» x^ . ■ i « 

with tbe south of southcm rcgions of Europe began/about the early part 
EtjTope- Qf jjjg fourteenth century, or, at most,' a little sooner. 

Until indeed the use of the magnet was thoroughly understood, and 

(4) PferTel, 1. 1, p. 443. Schmidt, t. It. p. 48.; t. y. (5) Walsfogham, p. 244. 

p. 542. Macpberson's ADuals, t. i. p. tf93. (6| Rvmer, t. vli. p. 2t0. 344. ; t. Tilt. p. 9. 

12) Hacpberson, toI. i. passim. (7| I<)em, 1. 1. p. 464. . 

(3) Rymer, t Till. p. 300. ( 8) Idem, t. till. p. 488. 

(4) Macpberson, (who'qaotes SlowJ p. 44S. i(M Macpheraon, p. 687. 
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a competent skill in marine arcbitecture, as well as navigation, ac- 
quiredy the Italian merchants were scarce likely to attempt a voyage 
perilous in itself, and rendered more formidable by the imaginary 
difficulties which had been supposed to attend an expedition beyond 
the straits of Hercules. But the English, accustoihed to their o^n 
rough seas, were always more intrepid, and probably more skilfql 
navigators. Though it was extremely rare, even in the fifteenth cen- 
tury, for an English trading vessel to appear in the Medite^rranean (1), 
yet a famous military armament, that desUned for the crusade oiF 
Richard I., displayed at a very early time the seamanship of our 
countrymen. In the reign of Edward II., we find mention in By- 
mer's collection of Genoese ships trading to Flanders and England. 
His skm was very solicitous to preserve the friendship of that opulent 
republic ; akid it is by his letters to her senate, or by royal orders 
restoring ships unjustly seized, that we come by a knowledge of those 
facts, which historians neglect to relate. Pisa shared a little in this 
traffic, and Venice mont considerably; but Genoa was beyond all 
competition at the head of Italian commerce in these seas during the 
fourteenth century. In the n^Lt, her general decline left it more 
open to her rival; but I doubt whether Venice ever maintained so 
strong a connexion with England. Through London, and Bruges, 
their chief station in Flanders, the merchants of Italy and of Spain 
transported oriental produce to the farthest parts of the north. The 
inhabitants of the Baltic coast were stimulated J)y the desire of pre- 
cious luxuries which they had never known ; and these wants, though 
selfish and frivolous, are the means by whidi nations acquire civility, 
and the earth is rendered fruitful of its produce. As the carrier's 
of this trade, the Hanseatic merchants resident in England and 
Flanders derived profits through which eventually of course those 
countries were enriched. It seems that the Italian vessds unloaded 
at the mArts of London or Bruges, and that such part of their cargoes 
aSiWere intended for a more northern trade came there into the hands 
of the German merchants. In the reign of Henry VI., England car- 
ried on a pretty extensive traffic with the countries around the Me* 
diterranean, for whose commodities her wool and woollen cloths 
enabled her to pay. 

(<) Richard III., tn 1485, appointed a Florentine prisal against all. Genoese property. Burner, t. Till, 
merchant to be En^isb consul at Pisa, on the p. 717. 773. Though It Is not p< rhaps evident that 
ground that some of his subjects Intended to trade to the vessels were English, the clrcumstaoces render 
Italy. Macpherson, p. 705. front Rymer. Perhaps It highly probable. The bad success, bowcTer, of 
we cannot positively prove the existence of a Medi- this attempt might prevent Its imitation. A Greek 
lerranean trade at an earlier time; and even this author about the beginning of the fifteenth century 
Instrument is not conclusive., jhit a considerable reckons thelyy^iivoc among the nations who trad- 
presumption arises^om two documents in Rymer, ed to a port In the Archipelago. Gibbon, vol. xll. 
of the year 1412, which Inform us of a great shfp^ p. 52. 6ut these enumerations are generally swell- 
ment of wool and other goods made by some mer- ed by vanity or the love of exaggeration ; and a few 
chants of London lor the Mediterranean, under su- English sailors on board a foreign vessel would Jus- 
percargoes, whom, it being a new undertaking, the tlfy the assertion. Benjamin or Tudela, a Jewish 
king expressly recommended to the Genoese republic, traveller, pretends that the port of Alexandrlu, 
But that people. Impelled probably by commercial about Iteo, contained vessels not only ft-om £ng> 
Jealousy, seized the vessels and their cargoes ; which land, but f^om Russia, and even Cracow. Harris's 
Induced the king to grant the owners l«Uers of re- Voyages, vol..i. y. 5M. 

11. ' 46 
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^ ,^ ^ 2, The commeroe of Ibe soutbera divisioii, thoui;h U 

Commerce *"4, . ti-»i i •■» w" 

tbe Mediterrt. did not» I think, produce more extensively beneficial 
oeaD countrtei. ^ff^j^ y p^Q ^j,^ progress of sodety, was both ^rlier and 

more splendid than that of England, and the neighbouring countries. 
1^ Besides yenice» which has been mentioned already, Amalfi 
kept up the commercial intercourse of Christendom with 
the Saracen countries before the first crusade (1). It was tbe sin- 
gular fate of this city to have filled up the interval between two pe- 
riods of civilization, in neither of which she was destined to be dis- 
tinguished. Scarcely known before the end of the sixth century, 
Amalfi ran a brilliant career, as a free and trading republic, which 
was checked by the arms of a conqueror in the middle of the twelfth. 
- Since her subjugation by Roger king of Sicily, the name of a people 
who for a while connected Europe with Asia has hardly been re- 
peated, except for two discoveries falsely imputed to them, those of 
the Pandects and of the compass. 
Pisa. Genoa, 3ut the dccliue of Amalfi w^ amply compensated to 
veoice. ^jjg |.^| ^f Italy by the constant devation of Pisa, Genoa, 
and Venice, in the twelfth and ensuing ages. The crusades led im- 
mediately to this growing prosperity of the commercial cities. Be- 
sides the profit accruing from so many naval armaments which they 
supplied, and the continual passage of private adventurers in their 
vessels, they were enabled to open a more extensive channel of ovieu- 
tal traffic tJian had hitherto been known. These three Italian re- 
publics enjoyed immunities in tbe Christian pripcipalities of Syria ; 
possessing separate quarters in Acre, Tripoli, and other cities, where 
they were governed by their own laws and magistrates. Though die 
progress of commerce must, from thecondition of European industry, 
have been slow, it was uninterrupted; and the settlements in Palestine 
were becoming important as factories, an use of which Godfrey and 
Urban Uttle dreamed, when they were lost through the guilt jsind im- 
prudence of their inhabitants (2). Villani laments the injury sus- 
tained by commeroe in consequence of the capture of Aicre, ''si- 
tuated, as it was, on the coast of the Mediterranean, in the centre of 
Syria, and, a$ we might say, of the habitable world, a haven for all 
merchandize, both from the East, and the West, which all the nations 
of the earth frequented for this trade (5)." But the loss was soon re- 
trieved, not perhaps by Pisa and Genoa, but by Venice, who formed 
connexions with the Saracen governments, and maintained her com- 
mercial intercourse with Syria and Egypt by their license, though 

H) The Amalfttans are thus described by WiUlam Heec gens est totam prop^ nobtlltata per orbem, 
of Apulia, apud Muratorl, Dissert. 30. Et mercanda fereos, et amans mercata rtferre. 

Orbs bflBC dives opam, popaloque referta Tldctar, (2) Tbe iobabltants of Acre were noted, in an age 

.Nalla magis locuples argento, vestlbus, anro. not very pure, for the excess of their vices. In i29l, 

Partibos innameria ae piurimus urbe moratar they plundered some of the subjects of a neiglibourw> 

Nauta, m&ris cceUque vias aperire perltns. Ing Mohammedan prince, and refusing reparation, 

HoCyet Alezaodrl diverse terantnrab urbe, tbe city was besieged and taken by storm. Mura- 

Regis et Antiochl. Hoc i etlam ?| freta plurlma tori, ad ann. Gibbon, c. 59. 

transit. (3| Villani, 1. tIK c. 444. 
Hie Arabes, lodl, Siculi noscuQtur, ef Afrl. 
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subject probably to heavy exactions. Sanuto, a Yeoetian author at 
the beginning of the fourteenth century, has left a curious account 
of the Levant trade wiiicb his countrymen carried on at that time. 
Their imports it is easy to guess, and it appears that timber, bKiss, 
tin, and lead, as well as the precious metals, were exported to Alexan- 
dria, besides oil, saf&on, and some of the productions of Italy, and 
even wool and woollen dotbs (1). The European side of the account 
had therefore become respectable. 

The eomniercial cities enjoyed as great privil^es at Gonslantinopfe 
as in Syria, and they bore an eminent pan in the vicissitudes of the 
Eastern empire. After the capture of Constantinople by the Latin 
crusaders, the Yenetiai^, having been concerned in that conquest, 
became of jCourse-the favoured traders under the new dynasty ; pos- 
sessing ihc^r own district in the city, with their magistrate or podest^, 
appointed at Venice, and subject to the parent republic. When the 
Greeks recovered the seat of their empire, the Genoese, who Irom 
jealousy of their rivals had contributed to that revolution, obtained 
Similar immunities^ This powerful and enterpri^ing^ state, in the 
fourteei^tb century, sometimes the ally, sometimes the enemy of the 
Byzantine court, maintained its independent settlement at Pera. From 
thence she spread her sails into the Euxine, and planting a colony 
at Caffa in theCrimea> extended a line of commerce with the interior 
r^ions of Asia, which even the skiU and spirit of our own times 
has not yet been able to revive (2), 

The French provinces which border on the Mediterranean sea par- 
took in the advantages which it offered. Not only Marseilles, whose 
trade bad continued in a certain degree throughout the worst ages, 
but Narbonne, Nismes, and especially Montpetier, were distinguished 
for coinuiei'cial prosperity (3). A still greater activity prevailed in 
Catalonia. From the middJe of the thirteenth century (for we need 
not trace the rudiments of its history) Barcelona began to emulate the 
Italian cities in both the branches of naval energy, war and com- 
merce. Engaged in frequent and severe hostilities with Genoa, and 
sometimes with Constantinople, while their vessels traded to every 
part of the Mediterranean, and even of the English channel, the Ca- 
talans might justly be reckoned among the first of maritime nations. 

(4) MacphOTson, p. 490. sage In Petrarch's letters, to have possessed some of 

(2) Capmany, Meruortas BIstorlcas, t. 111. preface, the trade through Tartary. Id q letter written from 

p. 41. ; and part 2. p. 431. Bis authority Is BalduccI Venice, after extolling in too rhetorical a manner 

Pegalottl, a Florentine writer upon commerce about the commerce of that republic, he mentions a par- 

4346, wbose yiork I hare neyer seen. It appears ticular ship, that bad Just sailed for the Black Sea. 

from BalduccI, that the route to China was from Et ipsa quldem Tanalm It Ti»ura, nostH enlm 

Acopb to Astrahao. and thence, by a variety of places marls navlgall<K non uUrk tendltur ; eorum verd 

which cannot be found in modem maps, to Cam- allqui, qoos hsc fert, flllc iter ( instHuent | earn 

bolu, Drolrably Pekln, the capital city of China, egressurl, nee anteft subsOtnit, qu4m Gange et Cau- 

which be describes as being one hundred miles la case superato, ad Indos atque extremos Seres et 

tircuinference. The Journey was of ratber more Ortentalem pervenlatur Oceanum. En qud ardens 

than eight months, going and returning ; and he et inexpldbliis habendl sitis homlnutn mentes rapit ! 

assares us it wai perfectly secure, not only tor ca- Petrarcaf Opera, Senll. 1. 11. ep. 3. p. TBO. edit. 4584. 
ravaos, but for a single traveller with a couple of (3) Hist, de Laaguedoc, t. lil. p. 531. ; t. Iv. p. S47. 

Interpreters and a servant. The Venetians had also M6m. de ricad. des Inscrlplloos, t. xxxvil. . 
a setllemeiit la the CrinNa, and appear, 1^ a pa»- 
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The commeroe of Barcelona has never since attained so great a height 
as in the fifteenth century (1). 

Ttieir mana- ^ h^ introclaction of a silk oianuiacture at Palermo, by 
tetureo. Roger Guiscard, in H4H, gave perhaps the earliest im- 
pulse to the industry of Italy. Nearly about the same time, the Ge- 
noese {Sundered two Moorish cities of Spain, from which they derived 
the same art. In the next age, this became a staple manufacture of 
the Lombard and Tuscan republics, and the cultivation of mulberries 
was enforced by their laws (^. Woollen stuffs, though the trade was 
perhaps less conspicuous than that of Flanders, and though many of 
the coarser kinds were imported from thence, employed a multitude 
of workmen in Italy, Catalonia, and the south of France (3). Among 
the trading companies into which the middling ranks were distributed, 
those concerned in silk and woollens were most numerous and honour- 
able (4). 

invention of ^ property of a natural sdbstance, long overiooked 
the mariner'8 evcu though it attracted observatlou by a different pe- 
compaas. culiarfty, Bas influenced by its acci4ental discovery the 

fortunes of mankind, more than all the deductions of philosophy. It 
is perhaps impossible to ascertain the epoch when the polarity of the 
magnet was first known in Europe. The common opinion, which 
ascribes its discovery to a citizen of Amalfi iti the fourteenth century, 
is undoubtedly erroneous. Guiot de Provins, a French poet, wbo 
lived about the year 1200, or at the latest under St. Louis, describes 
it in the most unequivocal language. James de Yitry, a bishop in 
Palestine, before the middle of the thirteenth century, and Guido 
Guim'zzelli, an Italian poet of the same time, are equally explidt. 
The French, as well as Italians, claim the discovery as their own; 
but whether it were duo to either of these nations, or rather learned 
from their intercourse with the Saracens, is not easily to be ascer- 
tained (S). For some time, perhaps, even this wonderful improve- 

H) capmanj. M^morlas Hlatorfcas, de Barcelona, a confused manner, of the polarity of the magnet. 

4 I. part 2. See particularly p. 36. t. II. p. 280. However the lines of Gulot de ProTlfls 

(2) Muratorl, Dissert. 30. Dectlna, RlToiUKione are decisive. These are quoted in Hist. Litt^ralre 
dMtaiia, i. xiy. c. it. The latter writer is of opinion de la France, t. Ix, p. t99. M6m. de I'Acad- des 
that mnlherries were not cultivated as an Important Inscript. t. xil. p. t92. ; and several other worts, 
object tin after 1800, nor even to any great extent GuioinelU has the following passage, in a camooc 
till after 1500 ; the Italian manufacturers buyiog quoted by Glognen^, Hist. Litt6raire de I'ltalle, 1. 1- 
most of their sllti from Spain or the Levant. p. 443. 

(3) The history of Italian states, and especially * * „ _^. x. . 
Florence, will speak for the flrst country'. Ca^many J" '»»«»'« P^'?•/?,"*' *J«"»«'^°«' 
attests the woollen manufacture of the Second; !?"« " montl deUa calapnita, 
Mem. Hist, de Barcel. 1. 1. part 3. p. 7. .etc. ; and . S?tr ''I? "1' " ^ ' "^ h.. . „i 
Vaissetle that of Carcassonne and its vicinity. * Hist. ^^T^, ".!®Tl' ™" ^"1^* lonlana, 
de Lang. t. Iv. p. 517. ^ y«'e ^} »'™" P»«*" «'«" «"«' 

(4) None were admitted to the rank of burgesses Z }^ • ^^P*"*"®: , . ,, 
In the towns of ^agon, who used any manual * '''"^^«'' '^ «^^ ^" *'*'" ^ *'^''^ 

trade, with the exception of dealers in fine cloths. Vlt cannot be <||verted by the nonsensical theory 

The woollen manufacture of Spain did not at any these lines contain, from perceiving the positKe 

time t)ecome a considerable article of export, nor testimony of the la^t verse to the poet^s knowledge 

even supply the internal consumption, as Capmany of the polarity of the magnet. But, If any doobt 

haSjWeii shewn. Memories Historicas, t. Hi. p. 325. could remain, Tlraboscbl, t. Iv. p. 171., has fully 

et seq., and Edioburgh Review, vol. x. ^tabiished, from a series of passages, that this pliff- 

(5) Boucher, the French translator of U Conscflatp nomenon was well known In the thirteenth ceo- 
del Mare, says, that EdrlssI, a Saracen geographer tury; and puts dn end altoge ther to the preten- 
who lived about 1 100, gives an account, though la slons of Plavio Gloja, If such a person ever existed. 
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meDt in the art of navigation might not be unirersally adopted by 
vessels sailing within the Mediterranean, and accustomed, to their 
old system of observations. But when it became more established, 
it naturally inspired a more fearless spirit of adventure. It was not, 
ds has been mentioned, till the beginning of tbe fourteenth century, 
that the Genoese and other nations around that inland sea steered 
into the Atlantic ocean towards England and Flanders. This inter- 
course with the northern countries enlivened their trade with the Le- 
vant by the exchange of productions which Spain and Italy do not 
supply, and enriched the merchants by means of whose capitaLthe 
exports of London and of Alexandria were conveyed into each other's 
harbours. 

The usual risks of navigation, and those inddent to „. . 

. , , t • r . Maritime laws. 

commercial adventure, produce a variety of questions 
in every system bf jurisprudence, which though always* to be deter- 
mined, as for as possible, by principles of natural justice, must in 
many cases depend upon established customs. These customs of 
maritime law were anciently reduced into a code by the Rhodians^ 
and the Roman emperors preserved or reforn^ed the constitutions of 
that republic. It would be hard to say, how far the tradition of this 
early jurisprudence survived the decline of commerce in the darker 
ages; but after it began to recover itself, necessity suggested, or re- 
collection prompted, a scheme of regulations resembling in some 
degree, but much more enlarged than those of anti^ity. This was 
formed into a written code, 11 Consolato del Mare, not much earlier, 
probably, than the middle of the thirteenth century, and its promul- 
gation seems rather to have proceeded from the citizens of Barcelona, 
than from those of Pisa or Venice, who have also claimed to be the 
first legislators of the sea (1). Besides regulations simply mercantile, 
this system has defined the mutual rights 6f neutral and belligerent 
vessels, and thus laid the basis of the positive law of nations in its 
most important and disputed cases. The king of France and count 
of Provence solemnly acceded to this maritime code, which hence 

. See also Macpberson's Amials, p. 364. and 448. It Barcelona about 900; bat bis reasonings are incon- 

is proToUng to find an historian like Robertson c]a«f«e, 1. 1. p. t%. ; and Indeed Barcelona, at that 

asserting ivltbout hesitation, that this dthen of time, was little, If atajl better than a flsblng-4uwn. 

Amalil was the Inyenlor of the compass, and thus Some arguments ml^t be drawn In favour of Pisa 

accrediting an error which bad long before >een from the expressions of Henry lY.^s charts granted 

detected. to that citf In 108i. Consuetudines, quas babent de 

It Is a singular circumstance, and only to be ex- marl, sic lis observabimusslcut lllorum est consue- 

plalned by the obstinacy with which men are apt to tude, Muratorl, Dissert. 45. Glannone seems to 

reject Improvement, that the magnetic needle was tblnlL the c(dlectlon was complied about the reign of 

not generaMy adopted in navigailon, till very long Louis IX. 1. xl. c. 6. Capmany, the last Spanish 

after the discovery of its properties, and even after editor, whose authority ought perhaps to outweigh 

their peculiar importance had beeu perceived. The every other, asserts, and seems to prove, them to 

"VFriters of the tliirteentb century, who mention the have been enacted by the mercantile magistrates of 

polarity of the needle,. mention also its use in navl- Barcelona, under the reign of James the Conqueror, 

gallon; yet Capmany has found no distinct proof of which is much the same pieriod. (Codlgo de las 

Its employment till 4403, and does not believe that Costumbres maritimasde Barcelona, Madrid, 1791.) 

It was frequently on board Mediterranean ships at But, by whatever nation tbey were reduced Into 

the latter part of the; preceding age. Memorlas Blsto- their present form, these laws were certainly the 

rlcas, t. ill. p. 70. Perhaps however he has inferred ancient and established usages of the Mediterranean 

too much from his negative proof; and this subject states; ahd Pisa may very probably have taken a 

i>eems open to further inquiry. great share in first practising what a century or two 

(t) Boucher supposes it to have been compiled at afterwards was rendered more precise at Barcelona . 



246 STATE OF EURCHPE [Cbap. IX. 

acquired a binding force within the Hediteir^Hiean sea ; and in most 
respects, the law merdiant of Europe is at present cotrformable to 
its provisions, A set of regulations, chiefly borrowed from the Con- 
solato, was compiled in France under the reign of Louis IX., and 
prevailed in their own country. These have been denominated the 
laws of Oleron, from an idle story that they were enacted by 
Richard I., while his expedition to the Holy Land lay at andior in 
that islaqd (i). Nor was the north without its peculiar code of mari- 
time jurisprudence ; namely the cH'dinances of Wisbuy, a town in the 
isle of Gothland, principally compiled from those of Oleron, before 
the year 1400, by which the Baltic traders were governed (2). 

Frequency of There was abundant reason for eslablishiug among 
piracy. maritiitie nations some theory of mutual rights, and for 
securing tl)6 redress of injuries, as far as passible, by means of ac- 
knowledged tribunals. In that state of barbarous anarchy, which 
so long resisted the coercive authority of civil magistrates, the sea 
held out eyea more temptation and more impunity than the land; 
and when the laws had regained their sovereignty, and ndlher rob- 
bery nor private warfare was any longer tolerated, there remained 
that great common of mankind, unclaimed by any king, and the 
liberty of the sea was another name for the security of plunderers. 
A pirate, in a well-armed quick sailing vessel, must feel, 1 suppose^ 
the enjoyments of his exemption^from controul more exquisitely than 
smy other freebooter; and darting along the bosom of the ocean, 
under the impartial radiance of the heavens, may deride the daA 
concealments and hurried flights of the forest robber. His occupa- 
tion is indeed extinguished by the civilization of later ages, or 
confined to distant climates. But in the thirteenth and fourteenth 
centuries, a rich ve^el was never secure from^ attack ; ^nd neither 
restitution nor punishment of the criminals was to be obtained from 
governments, who sometimes feared the plunderier, and sometimes 
connived at the offence (3). Mere piracy, however, was not the only 
danger. The maritime towns of Flanders, France, and England, like 
the free republics of Italy, prosecuted their own quarrels by arms, 

Law of repri- without asking the leave of iheir respective sovereigns. 

*«^ This practice, exactly analogous to that of private war 

in the feudal system, more than once involved the kings of France 

and England in hostility (4). But where the quarrel did not proceed 

» * 

(i) Macpfaerson, p. 35S. Boucher supposes tbem at 14,300 marks, for which no restltatlon was ever 

to be registers of actuA decisions. made. Rym. t. Iv. p. 701 . Macpherson, A.D. 4336. 

(2) I have only the authority of Boucher for refer- (4) The Cinque Ports and other trading towns of 
ring the Ordinances of Wlsbuy to the year f400. England were in a constant state of hostility with 
Beckman imagines tbem to be older than those of thelr.opposlte neighbours, during the reigns of Ed- 
Oieron. But Wlsbuy was not enclosed by a wall ward I. and II. One might quote almost half tim 
tm 4288, a proof that It could not have been prevt- Instruments in Rymer, in proof of these conflicts, 
ously a town of much importances It flourished and of those with the mariners of Norway and Den- 
chiefly iff the first part of the fourteenth century, mark. Sometimes mutual enry produced frays be- 
and was at that time an independent republic; but tween different English towns. Thus In 1354, the 
fell under the yoke ot Denmark before the end of Winchelsea mariners attacked a Tarmooth galley, 
the same age. and killed some of her men. Matt. Paris, apod 

13) Hugh Despenaer selied a Genoese vessel valued Macpherson. 
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to sach a length as absolutdy to engage two opposite towns, a modi- 
fication of this ancient right of revenge formed pigrt of the regular 
law of nations, under the name of reprisals. Whoever was plunder* 
ed or injured by the inhabitant of another town obtained authority 
from his own magistrates to seize the property of any other person 
belonging to it, until his loss should be compensated. This law of 
reprisal was not confined to maritime places. It prevailed in Lom- 
bardy, and probably in the German cities. Thus, if a citizen of Ho- 
dena was robbed by a Bolognese, he complained to the magistrates 
of the former city, who represented the case to those of Bologna, 
domanding redress. If this were not immediately granted, letters 
of reprints were issued, to plunder the territory of Bologna till the 
injured party should be reimbursed by sale of the spoil (1). In the 
laws of Marseilles it is declared, ** If a foreigner take any thing from 
a citizen of Marseilles, and he who has jurisdiction over the said 
debtor or' unjust taker does not cause right to be done Jn the same, 
the rector or consuls, at the petition of the said citizen, shall grant 
him reprisals upon all the goods of the said debtor or unjust taker, 
and also upon the goods of others, who are under the jurisdiction of 
bim who ought to do justice, and would not, to the^said citizen of 
Marseilles (2).*' Edward III. remonstrates, in an instrument pub- 
lished by Rymer, against letters of marque granted by the king 
of Aragon to one Berenger de la Tone who had been robbed by an 
English pirate of 2000/.; alledging, that inasmuch as he had always 
been ready to give redress to the parly, it seemed to his counsellors 
that there was no just cause for reprisals upon the king's or his sub- 
jects' property (5). This passage is so far curious, as it asserts the 
existence of a customary law of nations,- the knowledge of which was 
already a sort of learning. Sir E. Coke speaks of this right of pri- 
vate reprisals, as if it still existed (4) ; and, in fact, there are instances 
of granting such letters as late as the reign of Charles the First. 

A practice founded on the same principles as reprisal. ,, ^„.^ , .. 
thougn rather le<^ violent, was that of attaching the ens ror each 
goods or persons of fc>^ident foreigners for the debts of ^^^' ***** 
their countrymen. Thii\indeed, in England, was not confined to 
foreigners until the statute'of Westminster I. c. 25., which enacts that 
^' no stranger who is of this realm shall be distrained in any town or 
market for a debt wherein he is neither principal nor surety." ' 
Henry III. had previously granted a diarter to* the burgesses of 
Lubec, that they should not be arrested for the debt of any of their 
countrymen, unless the magistrates of Lubec neglected to compel 
payment (5). Bnt by a variety of grants from Edward II., the pri- 



(1) Muratorl, Dissert. 53. goods on board an enemy's Teasel clalOMd by tbe 

(2) Du Cange, voc. Laudam. owners, and a legal distinction taken In ravoar or 

(3) Rymer, t. It. p. 576. Ylddar saptentlbus at tbe captors, t. vl, p. i4. 

perltls, qu6d cansa, de Jure, non subftilt DMrcham (4) 2f7 E. UI. stat. li. c. 17. 2 Inst. p. 20S. 

sen r^rlsallam in nostrls, sea sobdltornm nostro- (5) Rymer, 1. 1, p. 90. 
run, bonis concedendl. See too a case of neutral 
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vileges of Englith subjects under the statute of Westminster were 
extended to most foreign nations (1). This unjust responsibility had 
not been confined to civil cases. One of a company of Italian mer- 
chants, the Spini, having killed a man, the officers of justice seized 
the bodies and effects of all the rest (2). 

Great proots or If uuder all thcsc obstacles, whether created by bar^ 
trade, barous manners, by national prejudice, or by the frau- 

dulent and arbitrary measures of princes, the merchants of different 
countries became so opulent as almost to rival the ancient nobility, it 
must b^ ascribed to the greatness of their commercial profits. The 
trading companies possessed either a positive or a virtual monopoly, 
and held the keys of those eastern regions, for the luxuries of which 
the progressive refinement of manners produced an mcreasing de- 
mand. It is not easy to determine the average rate of profit (3); 
and higb rate of hut we know that the interest of money was exceedingly 
loterert. |jig|| throughout the middle ages. At Verona, in 1228, 

it was fixed by law at twelve and a half per cent ; at Modena, in 4270, 
it seems to have been as high as twenty (4). The republic of Genoa, 
towards the end of the fourteenth century, when Italy had grown 
wealthy, paid only from seven to ten per cent, to her creditors (S). 
But in France and England the rate was f^r more oppressive. An 
ordinance of Philip the Fair, in iSli, allows twenty per cent, after 
the first year of the loan (6). Under Henry III., according to Mat- 
thew Paris, the debtor paid ten per cent, every two months (7), but 
this is absolutely incredible as a general practice. This was not 
merely owing to scarcity of money, but to the discouragement which 
a strange prejudice opposed to one of the most useful and legiUmate 
branches of commerce. Usury, or lending money for profit^ was 
treated as a crime by the theologians of the middle ages; and thpugh 
the superstition has been eradicated, some part of the prejudice re- 
mains in our legislation. This trade in money, and indeed a great 

Money dealings part of inland trade in genenal, had originally fallen to 
of the Jews. ^|,g jews, who worc noted for their usury so early as 
the sixth century (8). For several subsequent ages they continued 
to employ their capital and industry to the same advantage, with 
little molestation from the clergy, who always tolerated their avowed 
and national infidelity, and often with some encouragement from 
princes; In the twelfth century we find them not only possessed of 
landed property in Languedoc, and cultivating the studies of medicine 

(1) Rymer. t. lit. p. 458. «47. 678. et iafra. See too (4) Moratorl, Dissert 16. 
the ordinances of the staple, la 27 Edw. IIL, which ,^ . . „. x „ -«--.. . # j* 

conflrm this among other privileges, and contain <5) Bharr fflst. Genuens. p. 787. The rale ofdls- 

maolfold etldence of the regard f»M to commerce «»«^* ^? ^"»«' '^»"*^"^ ""^ V?* Z*!!?.*?^'^ '"'^ 
In that reign ponded to the average annual I nterest of money, was 

(21 Rymer, 1. 11. p. 891. Madoi, Hist. Exchequer, »«^ J^ "»'• •' B^celona In 1435. Capmany, t 1. 

c xxll. s. 7. P; -**• 

(3) In the remarkable speech of the Doge Mocenigo, (6) Dn Cange, v. Usura. 

quoted In another place, vol. 1. p. 237., the annual ' . . ^ » i m ^j« 
profit made by Venice on her mercautlle capital Is '^' ""•«»'»' »•»• •»• 
reckoned at forty per cent. (9 Greg. Tnron. 1. It. 
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and Rabbinical literature in their own academy at Montpelier under 
the protection of the count of Toulouse, but invested with civil crf- 
fices (1). Raymond Roger, viscount of Carcassonne, direcls a writ 
** to his bailiffs Christian and Jewish (2)." It was one of the condi- 
tions imposed by the church on the count of Toulouse, that he 
should allow no Jews to possess magistracy in his dominions (5). In 
Spain they were placed by some of the municipal laws on the footing 
of Christians, with respect to the composition for their lives, and 
seem in no other European country to have been so numerous or 
considerable (4). The diligence and expertness of this peoplA) all 
pecuniary dealings recommended them to princes who were solicitous 
about the improvement of their revenue. We find an article in the 
fjeneral charter of privileges granted by Peter III. of Aragon, in 
1285, that no Jew should hold the office of a bayle or judge. And 
iwp kings of Castile, Alonzo XI. and Peter the Cruel, incurred much 
odium by employing Jewish mim'sters in their treasury. Rut, in 
other parts of Europe, their, condition had, before that time, begun 
to change for the worse ; partly from the fanatical spirit of the cru- 
sades, which prompted the populace to massacre, and partly from 
the jealousy which their opulence excited. Kings, in order to gain 
money and popularity at once, abolished the dd)ts due to the chil- 
dren of Israel, except a part which they retained as the price of their 
bounty. One is at a loss to conceive the process of reasoning in an 
ordinance of St. Louis, where, *^ for the salvation of his own soul 
and those of his ancestors, he releases to all Christians a third part 
of what was owing by them to Jews (S)." Not content with such 
edicts, the kings of France sometimes banished the whole nation 
from their dominions, seizing their effects at the same time ; and a 
season of alternative severity and toleration continued till, under 
Charles YI., they were finally expelled from the kingdom, whei^e 
they never afterwards possessed any legal settlement (6). In En- 
gland they were not so harshly tr^ted ; but they became less remark- 
able for riches after the thirteenth century. This decline of the 
Jews was owing to the transference of their trade in money to other 
hands. In the early part of the thirteenth century the merchants of 
the south of France (7) took up the business of remitting money by 
bills of exchange (8), and of making profit upon loans. The utility 

(I) Hist de Laoguedoc, t. II. p. 517. ; t. 111. ]>. SSI. In the Levant : 2. Orders to pay money to a partl^i- 

(21 Id. t. III. p. 121 . lar person : 3. Bills of exchange regularly negotlatrfe. 

(3) Id. p. 163. ' Boucher, 1. 11. p. 621 . Instances of the first are m&i' 

(4) Marina, Ensayo Hlstorlco*Crltlco, p. 143. tlonedhyMacpherson about 1200. p. 367. The second • 

(5) Martenne, Thesaurus Anecdotorum, 1. 1, p. 964. species was Introduced by the Jews about 1 183, (Cap- 

(6) Yelly, t. It. p. 136. many, 1. 1, p. 297. ) but It may be doubtftil whether 

(7) The clly of Cabors, in Quercy, the modern de- the last stage of the progress was reached nearly so 
partment of the Lot, prod uced a tribe of money-deal- soon. An Insttrument In Bymer however of the year 
ers. The Caurslnl are almost as often noticed as the 1364, ( t. vl. p. 403. ) mentloDS liters cambltorte> 
Lombards. See the article in Du Caoge. In Lom- which seem to have been negotiable bills ; and by 
bardy, AstI, a city of no great note in other respects, 1400 they were drawn In sets, and worded exactly as 
was famous for the same department of commerce, at present; Macpherson, p. 614., aod Beckman, Hls- 

(8) There were three species of paper credit in the tory of Inventions, vol. III. p. 430., give from Cap- 
dealings of merchants : 1. General letters of credit, many an adual precedeQt of a bill dated in 1404. 
not directed to any one, which arc not uncommon 
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of this was found so great, especially by the Italian clerg^y, who thus 
in an easy manner drew the income of their transalpine benefices, 
that in spite of much obloquy, the Lombard usurers established 
themselves in every country ; and the general progress of commerce 
wore off the bigotry that had obstructed their reception. A dis- 
tinction was made between moderate and exorbitant interest ; and 
though the casuists did not acquiesce in this legal regulation, yet it 
satisfied, even in superstitious times, the consciences of provident 
traders (1). The Italian bankers were frequently allowed to farm 
the Atoms in England, as a security, perhaps, for loans which were 
not very punctually repaid (2). In i345 the Bardi at Florence,' the 
greatest company in Italy, became bankrupt, Edwardlll. owing them, 
in principal and interest, 900,000 gold Horins. Another, the Pe- 
ruzzi, failed at the same time, being creditors to Edward for 
600,000 florins. The king of Sicily owed iOO,000 florins to each of 
these bankers. Their failure involved, of course, a multitude of 
Florentine citizens, and was a heavy misfortune to the state. (5). 
Bante or Genoa The carlicst bank of deposit, instituted for the accom- 
aod others. modatiou of private merchants, is said to have been that 
of Barcelona, in 1401 (4), The banks of Venice and Genoa were of 
a different description. Although the former of these two has the 
advantage of greater antiquity, having been formed, as we are told, 
in the twelfth century, yet its early history is not so clear as that of 
Genoa, nor its political importance so remarkable, however similar 
might be its origin (o). During the wars of Genoa in the fourteenth 
century, she had borrowed large sums of private citizens, to whom 
the revenues were pledged for repayment. The republic of Florence 
had set a recent, though not a very encouraging example, of a public 
loan, to defray the expense of her war against Maslino della Scala, 
in lo36. The chief mercantile firms, as well as individual citizeos, 
feirnished money on an assignment of the taxes, receiving fifteen p^ 
cent, interest ; which appears to have been above the rate of private 
usury (6). The state was not unreasonably considered a worse deb- 
tor than some of her citizens ; for in a few years these loans were 
consolidated into a general fund, or monte, with some deduction from 

(1) Usury was looked upon witb horror by oar Mare, nor Id any of tbe Haneeaflc laws of tbe fonr- 

Engllsbdlvlaes long after tbeRerormatloo. Fleary, teenth century. Beckman, vol.* 1. p. 388. Tblsao- 

in. his Institutions au Droit Ecclisiastlque, t. 11. tbor not being aware of the Barcelonese laws on thlf 

p. 129., bas shewn tbe subterfnges to which men had subject published by Capraany, supposes tbe first 

recourse In o*.'der to evade this prohibition. It Is an provisions regulating marine insurance to have been 

unhappy troth, that great part of the attention de- made at Florence In 1533. 

TOted to tbe bebi of sciences, ethics and Jurispm- (21 Macpherson. p. 487. et alibi. They had proba- 

dence, has bt-en employed to weaken prtnciples that bly exceiient bargains : in 1329 tbe BardI farmed all 

ought never to have been ackoowiedged. tbe customs in England for iiOl. a day. But, in 4S82, 

One species of osory. and that of the highest im- tbe customs had produced 84il/., and half a ceor 

portance lo commerce, was always permitted, on tury of great improvement had elapsed, 

account of the risk that attended It. This was ma- (3) Yillanl, 1. zit. c. 55. 87. He calls tkeae two 

rine Insurance, which could not have existed until banking-houses the pillars which sustained great 

money was considered, In itself, as a source of profit, part of the commerce of Christendom. 

The earliest regurations on tbe subject of Insurance (4) Capmany, t. i. p. 243. 

are those ^f Barcelona In t433,; but the practice was, (5) Macpherson, p. 341., fh>m Saanlo. The bank 

of course, eariier than these, though not of great an- of Tenlce Is referred to 1171. 

(iqnity. It Is not mentioned In the Consolato del (6) 6. Villanl, 1. xl. c. 49. 
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tbe capital^ and a great diminutiop of interest ; so that an original 
debt of one hundred florins sold only for twenty-five (1). But I have 
not found that these creditors formed at Florence a corporate body, 
or took any part, as such, in the aflairs of the republic. The case 
was different at Genoa. As a security at least for their interest, the 
subscribers to public loans were permitted to receive the produce 
of the taxes by their own collectors, paying the excess into the trea- 
sury. The number and distinct classes of these subscribers beconn 
ing at length inconvenient, they were formed, about the year 4407, 
into a single corporation, called the bank of St. George, which was 
from that time the sole national creditor and mortgagee. The go- 
vernment of this was entrusted to eight protectors. It soon became 
almost independent of the state. Every senator, on his admission, 
swore to maintain the privileges of the bank, which were confirmed 
by the pope, and even by the emperor. The bank interposed its 
advice in every measure of government, and generally, as is admitted, 
to the public advantage. It equipped armaments as its own expense, 
one of which subdued the island of Corsica ; and this acquisition, like 
those of our great Indian corporation, was long subject to a company 
of merchants, without any interference of the mother country (2). 

The increasing weakh of Europe, whether derived ,ncrea«ofdo- 
from internal improvement, or foreign commerce, dis- mestic eipendi- 
played itself in more expensive consumption, and greater *""^ 
refinements of domestic iifo. But these effects were for a long time 
very gradual, each generation making a few steps in the progress, 
which are hardly discernible except by an attentive inquirer. It is 
not till the latter half of the thirteenth century, that an accelerated 
impulse a[3pears to be given to society. The just government and 
suppression of disorder under St. Louis, and the p^ceful temper of 
his brother Alfonso, count of Toulouse and Poitou, gave France lei- 
sure to avail herself of her admirable fertility. EjAgland, that to a 
soil not perhaps inferior to that of France, united the inestimable ad- 
vantage of an insular position, and was invigorated, above all, by 
her free constitution, and the steady industriou^ess of her people, 
rose with a pretty uniform motion from the time of Edward I. Italy, 
though the better days of freedom had passed away in most of her 
republics, made a rapid transition from simplicity to refinement. 
**In those timesj^" says a writer about the year fSOO, speaking of, 
the age of Frederic 11.,** the manners of the Italians were rude. A 
man and his wife ate off the same plate. There was no wooden- 
handled knives, nor more than one or two drinking cups in a house. 
Candles of wax or tallow were unknown ; a servant held a ' torch 
during supper. The clothes of men were of leather unlined : scarcely 
any gold or silver was seen on their dress. The common people ate 
flesh but three times a week, and kept their cold meat for supper. 

«) MAtt. TUIaoi, p. 227. ( In M oratori, Script. Her. (2) ptearri HM. GenncM. p. ?97. | Antwerp, po. ) 
Ital. t. zIt.). MachiaTelU, Storta Plorentlna, 1. tIII. 
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Many did not drink wine in summer. A small stock of corn seemed 
riches. The portions of women were small ; their dress, even after 
marriage, was simple. The pride of men was ta be well provided 
with arms and horses ; that of the nobility to have lofty towers, of 
which all the cities in Italy were fall. But now frugality has beeo 
changed for samptuousness ; every thing-exquisite is sought after in 
dress; gold, silver, pearls, ^Iks, and rich furs. Foreign wines 
and rich meats are required. Hence usury, rapine, fraud, ty- 
ranny (J)/' etc. This passage is supported by other testimonies 
nearly ojp the same time. The conquest of Naples by Charles of 
Anjou, in 1266, seems to have been the epoch of increasing luxury 
throughout Italy. His Proveni^ knights with their plumed helmets 
and golden collars, the chariot of his queen covered with blue velvet, 
and sprinkled with lilies of gold, astonished the citizens of Naples (2). 
Provence had enjoyed a long tranquillity, the natural source of luxu- 
rious magnificence ; and Italy, now liberated from the yoke of the 
empire, soon reaped the same fruit of a condition more easy and 
peaceful than had been her lot for several ages. Dante speaks of 
the change of manners at Florence, from simplicity and virtue to re- 
finement and dissoluteness, in terms very nearly similar to those 
quoted above (3). 

Throughout the fourteenth century, there continued to be a rapid 
but steady progression in England, of what W& may denomuiate ele- 
gance, improvement, or luxury;' and if this was for a time sus- 
pended in France, it must be ascribed to the unusual calamities 
which befel that country under Philip of Valois and his son. Just 
before the breaking out of the English wars, an excessive fondness 
for dress is said to have distinguished not only the higher ranks, bat 
the burghers, whose foolish emulation at least indicates their easy 
circumstances (4). Modes of dress hardly perhaps deserve our no- 
tice on their own account ; yet so far as their universal prevalence 
was a symptom of diffused wealth, we should not overlook either 
the invectives bestowed by the clergy on the fantastic extravagances 
of fashion, or the sumptuary laws by which it was endeavoured to 
r<»train them. 



(4) RloobaMns Ferrarensls, apud Marat. Dissert. 23. E vldl qael dl Nerll, e quel del Yeccbio 

Francisc. Pipplnas, Ibidem. Muratorl endeavours Esser conteatf alia pelle scoTerta, 

to extenuate tbe authority of this passage, on account b sue donne al ttitb ed al pennecchlo. 

of some more ancient writers who complain of the Paradls. canto nr, 

luxury of their times, and of some particular In- « , .^ ^ , .w. * « * *».»_ . . w. 

stances of magalflcence and expense. But Rlcobaldl ^ *^ ^^^ ^^^ ^^. **•*« <^^**>' ^"* '**•* Is pot to 

alludes, as Muratorl himself admits, to the mode of **"« mouth of Cacclagulda, the poet s ancestor, who 

living In the middle ranks, and not to that of courts, "^«^ *" **>« '«'*™er half of the twelfth century. The 

which In all ages might occasionally display consl- change, however, was probably subsequent to 125», 

derable splendour. I see nothing to weaken so ex- ^**^ '*** "*^ ^^ ^®*"** *°** turbulence began al 

ptlclta testimony of a contemporary, which In fact ^^o""®™*- 

is conflrmed by many writers of ihe next age, who, (4) TcHy, t. vlli. p. 352. The second conllnuator 

according to the practice of Italian chroniclers, have of Nangls vehemently inveighs against the long 

copied It as their own. beards and short breeches of his age ; after the Intro- 

(2) Murat. Dissert. 23. ductton of which nov^Ules, he Judiciously observes, 

(3) Belllnclon BertI vid' lo andar clnto the French were much more disposed to ran away 
Dl cuojo e d* 0680, e venlr dallo specchio ftom their enemies than before. Splcllegtom, t. Hi- 
La donna sua senza U vlso diplnto. p. 105. 
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The prindple oT sumptuary laws was partly deriv^ 
from the small republics of antiquity, which might per- "™p*"*'^*®'^*- 
haps require that security for public spirit and equal rights,- partly 
from the austere and injudicious theory of religion disseminated by 
the clergy. These prejudices united to render all increase of general 
comforts odious under the name of luxury ; and a third motive more 
powerful than either^ the jealousy with which the great regard any 
thing like imitation in those beneath them, co-operated to produce a 
sort of restrictive code in the laws of Europe. Some of these regu- 
lations are more ancient ; but the chief part were enacted, both in \ 
France and England, during the fourteenth century ; extending to 
expenses of the taUe, as wellasapparel. The first statute of this des- 
cription in our own country was, however, repealed the next year (1) ; 
and subsequenjt provisions were entirely disregarded by a nation 
which valued liberty and commerce too much to obey laws conceived 
in a spirit hostile to both. Laws indeed designed by those govern- 
ments to restrain the extravagance of their subjects may well justify 
the severe indignation which Adam Smith has poured upon all such 
interference with private expenditure. The kings' of France and 
England were undoubtedly more egregious spendthrifts than any ^ 
others in their dominions ; and contributed far more by their love of 
pageantry to excite a taste for dissipation in their people, than by 
their ordinances to repress it. 

Mussus, an historian of Placentia, has left a pretty Domesiic man- 
copious account of the prevailing manners among his neworitaiy. 
countrymen about 158^, and expressly contrasts their more luxurious 
living with the style of their ancestors seventy years befn^ ; when, 
as we have seen, they had already made considerable Iteps towards 
refinement. This passage is highly interesting ; because it shows the 
regular tenour of domestic oeconomy in an Italian city, rather than a 
mere display of individual magnificence, as in most of the facts col- 
lected by our own and the French antiquaries. But it is much too 
long for insertion in tHis place (2). No other country, perhaps, could 
exhibit so fair a picture of middle life : in France, the burghers and 
even the inferior gentry were for the most part in a state of poverty 
at this period, which they concealed by an affectation of ornament; 
while our English yeomanry and tradesmen were more anxious to 
invigorate their bodies by a generous diet, than to dwell in well fui*- 
nished houses, or to find comfort in cleanliness and elegance (3). 
The German cities, however, had acquired with liberty the spirit of 
improvement and industry. From the lime that Henry V. admitted 

(I) 37 E. III. Bep. 38 E. HI. Sereral other sta- (2) Muratorl, AntiChlt^ Itallane, Dissert. 23. t. i. 

tiites of a similar nature were passed in tills and ttie p. 325. 
eusulng reign. In France., there were sumptuary 

laws as oid as Charlemagne, prohibiting or taxing (3) These English, said the Spaniards who came 

the use of furs ; but the flrs( extenslre r^uiatlon was over with Philip II., have their houses made of stlcKs 

ander Philip the Fair. Veiiy, t. Tii. p. M. ; t. xi. and dirt, but they fare commonly so well as the lilng. 

p. 190. These attempts to restrain what cannot be Harrison's Description of Britain, preflxed to Hollng- 

restrained continued even down to 1700. DelaMare, shed, vol. t.p, 315. (edit. 1807.) 
Traits de la I'olice, 1. 1. 1, ill. 
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their artizans to the privileges of free burghers, they becaoie more 
and more prosperojs(l); while the steadiness and frugality of the 
German character compensated for some disadvantages arising out of 
their inland situation. Spire, Nuremberg, Batisbon and Augsburg, 
were not indeed like the rich markets of London and Bruges, nor 
could their butchers rival the princely merchant&of Italy; but they 
enjoyed the blessings of competence diffused over a large class of in- 
dustrious freemen, and in the fifteenth century, one of the politest 
Italians could extol their splendid and well furnished dveUiogs, their 
rich apparel, their easy and affluent mode of living,, the security of 
their rights and just equality of their laws (2). 
ciTU trdiueo- No chapter in the history of national manners would 
ture. illustrate so well, if duly executed, the progress of social 

life, as that dedicated to domestic architecture. The fashions of dress 
and of amusements are generally capricious and irreducible to rule; 
but every change in the dwellings of mankind, from the rudest wooden 
cabin to the stately mansion, has been dictated by some principle of 
convenience, neatness, comfort, or magnificence. Yet this most in- 
teresting field of research has been less beaten by our antiquaries 
than others comparati>:^ly barren. I do not pretend to a complete 
knowledge of what has been written by these learned inquirers; but 
I can only name one book in which the civil architecture of our ances- 
tors has been sketched, loovsely indeed, but with a superior hand; and 
another, in which it is partially noticed. I mean by the Bnt, a chap- 
ter in the appendix to Dr. Whitaker's History of WbaUey ; and by 
the second, Mr. King's Essays on ancient Castles in the Archaeoki- 
gia (5). .^f these I shall make free use in the following para- 
graphs. 

The most ancient buildings which we can trace in this island, after 
the departure of the Bomans, were circular towers of no great size, 
whereof many remain in Scotland ; erected either on a natural emi- 
nence, or on an artificial mohnd of earth. Such are Gouisborough 
Castle in Yorkshire, and Castleton in Derbyshire, built perhaps 

(1) PfefTel, 1 1, p. 293. autem sapr& centam clTitates hie llbertate tmeaUi. 

p. 1056. 

(2) ^Deas SyMm, de Morlbas Gerraanoram. This In another part of his work, p. 7i9., be glres i spe* 
treatise Is an ampliaed panegyric upon Germany, and cioas account of Vienna, the bouses, he says, b*^ 
eoi^alns several cartons passages ; they most be takeo Sl*ss windows and Iron doors. Fdjestras uadlqiK 
perhaps wlQi some allowance; for the drlR of the Tltre« perluceot, etostia plerumqufe ferrea. lado- 
wbole Is to persuade the Germans, tbat so rich an^ mibus mnlla et mundasapellex. Alts domasmaS' 
noble a country could afTord a Ifltle money tor the nlflcaoque vlsuotar. Unum id dedecori est. qo6d 
poor pope. Clvitates qnas vocant llberas, cftm Im- tectaplerumqu^tignocontegunt.pauca latere. Cm- 
peratorl soiikm subjlduntur, cujus Jugum est instar tera sediacla muro iapideo consfetuot. Pictc domai 
Ubertatls ; yec profectd usquam gentium taota liber- et extends et ioteriCks splendent. Clvltalls popoiiu 
tas est, quaulA fruuntur hujuscemodi civitates. 50,00U communieaiUium creditor. I suppose this 
Nam populi qvos Itall vocant ilberos, hi potlsslmhm gives at least double for the total population. He pro- 
servlunt, sire Teoetlas Inspectes, siTe Florentiam aot coeds to represent the manners of the city in t tosi 
Ceenas, in quibus ciyes, praeter paucos qui reltquos favourable point of view, charging the dtisens wtth 
ducunt, loco mancipiorura habentur. Ghm nee re- gluttony and libertinism, the nobility with opprei^ 
bus snls uli, ut Ilbet, vel fari qusB vellot, et gravis- sion, the Judges with corruption, etc. Vienna pro- 
slmis opprimuntur pecuniarum ezactionlbus. Apud babiy had the Tloes of a floarlshlog city ; but the lovt 
Germanos omnia laeta sunt, omnia Jucunda : nemo of ampiiflcatlon In so rhetorical a writer v Mom 
sols prlvatur bonis. Salva cutque sua hsredltas est, Sylvius weakens the value of his testimony, oo which- 
nolll nisi nocenti maglstratus nocent. Nee apod eot ever side It is given. 

factiones slcut apud Italas urbes grassantur. Sunt (3) Vols. iv. and vi. 
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before the conquest (1). To the lower diambers of those gloomy 
keeps there was no admission of light or air, except through long 
narrow- loopholes, and an* aperture in the roof. Regular windows 
were inade in the upper apartments. Were it not for the vast thick- 
ness of the walls, and some marks of attention both to convenience 
and decoration in these structures, we might be induced to consider 
them as rather intended for security during the transient inroad of an 
enemy, than for a chieftain's usual residence. They bear a dose re- 
semblance, except by their circular form, and more insulated situa- 
tion, to the peels, or square towers of three or four stories, which are 
still found contiguous to ancient mansion-houses, themselves far more 
ancient, in the northern counties (2), and seem to have been designed 
for places of refuge. • ** 

In course of time, the barons, who owned these castles, began to 
covet a more comfortable dwelling. The keep was either much 
enlarged, or altogether relinquished as a place of residence, except 
^ in time of siege; while more convenient apartments were sometimes 
erected in the tower of entrance, over the great gateway, which led 
to the inner ballium or court-yard. Thus at Tuxibridge Castle, this 
part of which is referred by Mr. King to the beginning of the thir- 
teenth century, there was a room, twenty-eight feet by sixteen, on 
each side of the gateway ; another above, of the same dimensions, 
with an intermediate room over the entrance; and one large apart- 
ment on a second floor occupying the whole spa^, and inte>nded for 
state. The windows in this clas$ of castles were still little better than 
loopholes on the basement story, but in the upper rooms often large 
and beautifully ornamented, though always looking inwards to the 
court. Edward I. introduced a more splendid and convenient style 
of castles, containing many habitable towers^ with communicating 
apartments. Conway and Carnarvon will be familiar examples. The 
next innovation was the castle^palace; of which Windsor, if not quite 
the earliest, is the most magnificent instance. Alnwick, Naworth, 
Harewood, Spofforth, Kenilworth, and Warwick, were all built 
upon this scheme during the fourteenth century, but subsequent en- 
largements have rendered caution necessary to distinguish their ori- 
ginal remains. "The odd mixture,'* says Mr.- King, ** of conve- 
nience and magnificence with cautious designs for protection and 
defence, and with the incodvenienl^es of the former confined plan of 
a close fortress, is vecy striking." The provisions for defence be- 
came now, however, little more than nugatory ; large arched win- 

(4) Mr. Lysons refers Castleton to the age of WU- tbe conquest. Bat If the engravings of the decora^* 

liam the Conqueror, but without giving any reasons, tiye parts in Archeeologia, vol. vi. p. 244., are not re- 

Lysons's Derbyshire, p. ccxxxvl. Mr. King bad satis- markably Inaccurate, the architecture Is too elegant 

fled himself that it was built daring tbe Heptarchy, for the Danes, much more for the unconverted Sax- ' 

and even before the conversion of the Saxons to ons. Both these castles are inclosed by a court, or 

Christianity ; but In this he gave the reins, as asual, balliam, with a fortifiett entrance, like those erected 

to his imagination, which as mnch exceeded his by t^e Normans. 

learning, as the latter did his Judgmen^. Conisbo- (2) Whltaker's Hist, of Whalley. Lyson^s Cum- 

rough should seem, by the name, to have been a beriand, p. ccvi. 
royal residence, which it ^rtalnly never was after 
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dows, like those of cathedrals, were introduced into halls, and this 
change in architecture manifestly bears witness to the cessation of 
baronial wars, and the increasmg love of splendour in the reipn of 
Edward III. 

To these succeeded the castellated hous^ of the fifteenth century .- 
such as Herstmonceux in Sussex, Haddon Hall in Derbyshire, and 
the older part of Knowle in Kent (1). They resembled fortified 
castles in their strong gateways, their turrets and battlements, to 
erect which a royal license was necessary, but their defensive strength 
coidd only have availed against a sudden affray or atteoopt at forci- 
ble dispossession. They were always built round one or two court- 
yards, the circumference of the first, when there were two, being 
oocupied by the offices and servants* ii^ooms, thai of the second by 
the state-apartments. Regular quadrangular houses^ not castellated, 
were sometimes built during the same age, and under Henry Til. 
became universal in the superior style of domestic architecture (2). 
The quadrangular form, as well from security and convenience, as 
from imitation of conventual houses, which were always constructed 
upon that model, was generally preferred; even where the dwelling- 
house, as indeed was usual, only took up one side of the enclosure, 
and the remaining three contained the offices^ staUes, and faroh 
buildings with walls of communication. Several Very old parsonages 
appear to have been built in this manner (3). It is, however, very 
(hfficult to discover. any fragments of houses inhabited by thegentry, 
before the reign, at soonest, of Edward III., or even to trace them 
by engravings in the older topographical works; not only from the 
dilapidations of time, but because very few considerable mansionshad 
been erected by that class. Agreat part of England affords nostoae 
fit for building ; and the vast, though unfortunately not inexhaus- 
tible, resources of her oak forests were easily applied to less durable 
and magnificent structures. A frame of massive timber, indepen- 
dent of walls, and resembling the inverted hull of a large ship, formed 
the skeleton, as it were, of an ancient hall; the principal beams spring- 
ing from the ground naturally curved, and forming a Gothic arch over- 
head. The intervals of these were filled up with horizontal planks;but 
in the earlier buildings, at least in some districts, no part of the walls 
was of stone (4). Stone houses are however mentioned as belonging 
to citizens of London, even in the feign of Henry II. (5) ; and, though 
not often perhaps regularly hewn stones, yet those scattered over the 
soil, or dug from flint quarries, bound together with « very strong 
and durable cement, were employed in the construction of manerial 
houses, especially in the western counties, and other parts where 
that; material is easily procured (6). Gradually even in timber build- 

<i) The rains of Herstmonceux are, 1 beliere, tole- <2) Arcbaeologia, vol. ?1. 

rably authentic remains of Henry VI. s age, bat a (3) BlomeOeld's Norfolk, vol. 111. p. 2i2- 

modern antiquary asserts that only one of the courts (4) Whltaker s Hist, of Whalley. 

at Haddon Hall is of the fifteenth century. Lysons's 15| Lyttleton, t. Iv. p. I30» 

Derbyshire. |6) Harrison says, that few of 4he hoases of iH« 
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iDgs, the ij^tervals of the maio beams, which now became perpen- 
dicular, not throwing off their curved springers till they reached a 
considerable heigh t^ were occupied by stone walls, or where stone was 
expensive, by mortar or plaster, intersected by horizontal or dia- 
gonal beams, grooved into the prindpal piers (1). This node of 
building continued for a long time, and is stiU familiar to our eyes 
in the older street^ of the metropolis and other towns, and in 
many parts ef the country (2). Early in> the fourteefnth century, 
the art of building with brtd^, which had been lo§t since the Roman 
dominion, was introduced probably fpom Fianders. Though several 
edifices of that age are constructed with this mateiial, it did not 
come into general use till the reign of Henry YL (3). Manycon^ 
siderable houses a^ well as public buildings were erected with bricks 
during his reign and that of Edward lY., chiefly in the eastern coun- 
tless, where the deficiency of stone was most experienced. Few, if 
any, brick mansion-houses of the fif^nth century exist, except in 
a dilapidated state ; but Queen's College and Glare Hall atC^mbridge, 
and part of Eton College^ are subsisting witnesses to the durability 
of the material as it was then employed. 

It is an error to suppose that the English gentry Meanness of o^ 
were lodged ip stately or even in well-sized liouses. dinar; mansfMi* 
Generally speaking, their dwellings were almost as in* **°"^ 
ferior to those of thcjir descendants in capacity as they were incon- 
venience. The usual arr^gement consisted of an aotrance^passage 
running through the bouse, with a hall on one side, a parlour be- 
yond, and one or two chambers above, and on the opposite side,^ a 
kitchen, pantry, and other ol^ces (4). Such was the ordinary manor- 
house of the fifteenth and sixteenth centuries, as appears not only 
from the dpcufilients and engravings, but as to the latter periotl, from 
the buildings themselves, sometimes, though not very frequently, 
occupied by families of consideration, more often converted into 
farm-houses, or distinct tenements. Larger structures were erected 
by men of great estates during the reigns of Henry VI. and Edward 
IV. ; but very few can be traced higher; and such has been the 
effect of time, still more through the advance or di^cline of families, 
and the progress of architectural improvement, than the natural 
decay of these buildings, that I should conceive it difficult to name a 
house in England, still inhabited by a gentleman, and not belonging 

commonalty, except bere and tbere In the west conn- Mr. Richard Permor, ancestor of the earl of Pomflret, 

try towns, were made oi stone, p. 314. This was at Easton in Northamptonshire, aod another In that 

ahoul 1570. of Sir Adrian Fosttewc. Both these houses appear to 

(1) Hist. orWballey. have been of the dimensions and arrangement nMn- 

(2) The ancient manours and booses of oui* gentto- tloned. And even In houses of.a more ample extent, 
men, says llarriM)n, are yet, and for the most part, the bisection of the gronnd-pliot by an entrance-pas- 
of strong timber, in framing whereof our carpen- sage, was, I believe, anlversal, and is a proof of 
ters have been and are worthily preferred before antiquity. Iladdon Hall and rensburst still display 
those of HUe science among all other nations. How- this ancient arrangem.ent, which has been altered In 
belt such as are lately bbllded are either of brick or some old houses. About the reign of^ James I., -or 
bard stone, or both. p. 316. perhaps a Utile sooner, architecta began to perceive 

(3) Archsologla, vol. 1. p. 143. ; vol. Iv. pu 91 . the additional grandeur of entering the great hall at 

(4) Hist. orWballey. in Strutt's View of Manners once, 
we have an Inventory of furniture in the house -of 

II. IT 
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to the order of casUes, the prineipal apartiBents of whidi are older 
than the reign of Henry YII. The instaaoes at least must be ex- 
^'emety few (1). 

France by no means a(q[>ear8 to have made a greater progress tfian 
our own country in domestic architectiire. Except fortified castles, I 
do not find in die work of a Very miscellaneous, but apparently dili- 
gent writer (2), any considerable dwellings mentioned before the reign 
of Chartes VII., and very few of so early a dale (3). Jacques Coeur, 
a famous merchant unjustly persecuted by that prince, had a hand- 
some house at Paris, as well as another at Beaumont-sar-Oise (4). 
It is obvious that the long calamities which Frapce ^ured before 
the expulsion of the English must have retarded this eminent brandi 
of national improvement. 

Even in Italy, where from the me of her cities, and social refine- 
ments of her inhabitants, greater elegance and splendour in build- 
ing were justly to be expected, the domestic architecture of the middle 
ages did not attain any perfection. In several towns, the houses 
were covered with thatch, and suffered consequently from destruc- 
tive fires. Gostanzo, a Neapolitan historian 9ear the end of the sii- 
teenth century, remarks the change of manners that had occurred 
since the reign of Joanna 11.^ one hundred and fifty years before. 
The great families under the queen es^pended ail their wealth on 
their retainer^, and placed their chief pride in bring^g them into the 
field. They were ill lodged, not sumptuously clothed, nor luxurious 
in their tables. The house of Garacciolo, high steward of that prin- 
cess, one of the most powerful subjects that ever existed, having 
fallen into the bands of persons incomparably below his station, had 
been enlarged by them, as insufficient for their aocoaimodation (5). 
If such were the case in the city of Naples so l^te as the beginning 
of thefifteenth century, we may guess how mean were the habiia- 
tiois in less polished parts of Europe. 

loTention of '^^ *^^ ^^^ cssential improvements in ardiitectore 
cbtQuieyt and during tUs period, one of which had been missed l^ 
gi«» windows, ^j^ sagacity of Greece and Rome, were chimneys and 
glass windows. Nothing apparently can be mote simple dran the 

(1) single rooms, windows, door-ways, etc. of an (3) Cbenonceaux In Touralne was built by a na- 
earlier date may perhaps not nofrequently be found, pbew of ChaopeQor Doprat ; GaUloo In tbe depart* 
but sucb Instance^ are always to be Terifled by tbeir ment of Enre by Cardinal Ambolse ; botb at ttie 
lutrlnstceTidence, not by the tradition of the place, beginning of tbe sixteenth century. These are now 
The most remarkable fragment of early building considered. In their rulns^as among the most andoit 
which I hare any wb^re found mentioned Is at a bouses in Prance. A work by Ducercean ( Les plus 
bouse la Berkshire, oaUed Appleton, where there ex- exceileos BAtlmens de France, 1607. ) gives accurate 
lata a ^ort of prodigy, an entrance-passage with cit- engravings of thirty houses ; but, with oneor two ex- 
cnlar arcbes In the saxon style, which must probably ceptton^ they seem all to have been buHt la tbe six- 
be as old as the reign of Henry IL No other private teenth century. Even In that age, defence was 
house In England, as I conceive, can boast of sucb i^ naturally an <AJect in constructing a French man- 
monument of antiquity. Lysons's Berkshire, p. 212. sloo-house; and where defence Is to be regarded^ 
234. ipiendonr.and convenience must 0ve way. Tbe 

(2) Manges tires d'une grfv^ biblloth^que, p^r name of ck&tew was not retained without meaning. 
M. de Paulmy, t. lU. et xxxl. It is to be regretted (4) Melanges tlr^ etc. i. ill. For tbe prosperltT 
that Le Grand d'Aua^ never complete^ that part of and downfiull of Jacques Coenr, see Ylllaret, t. xrl. 
hiM Tie pElv^ des Fran^als, which was to haye com- p. 1 1 . ; but more especially l^m. de TAcad* des lose, 
prehended the history of civil architecture. Ylllaret t. xx. p. 500. 

has slightly noticed Its state about 1380. t II. p. i4l. (5) Ciannivne,^!^. dj NfpoU, t. 111. p. 98p. 
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former ; yet the wisdooi of imcient tiooes had been oonteot to let the 
smoke escape by ao aperture in the centre of the roof ; and a dis- 
covery of which Yitravius had not a gtimpse, was made perhaps in 
this country, by some forgotten semi4)arbarian. About the middle 
of the fonrteenth century^ the use of chimneys is distinctly men- 
tioned in England and in Italy ; but they are found in several of 
our castles whk^h bear a much okler date (i). This country seems 
to have lost very early the art of making glass, which was preserved 
in France, whence -artificers were bronght into E^nglaod to furnish 
the windows in some new churches in the seventh oentury (2). It 
is said that in the reign of Henry III., a few ecclesiastical buildings 
had glazed windows (3). Suger, however, a century before, had 
adorned his great work, the abbey of St. Denis, with windows, 
not only glazed, but painted (4) ; and I presume that, other chorches 
of the same class, both in France and England, especially after 
the lancet-shaped window had yielded to one of ampler dimen- 
sions, were generally decorated in a similar manner. Yet glass is 
said not to have been employed in the domestic architectare of 
France before the fom*teenth century (5); and its introduction into 
England was probdbly by no means earlier. TSop indeed did it come 
into general use during the periocjl of the middle ages. Glazed win^ 
dows were considered as moveable furniture, and probably bore a* 
high price. When the earls of Northumberland, as late as the reign 
of Elizabeth, left Alnwick Castle, the windows were taken out of 
their frames, and carefully laid by (6). 

But if the domestic buildings of the fifteenth century Parnimre of 
would not seem very spacious or convenient at present, *^<>*>^^ 
far less would this luxurious generation be content with their internal 
accommodations. A gentleman's house containing three or fonr 
beds was extraordinarily well provided ; few probably had more 
than two. The walls were commonly bare, without wainscot or even 
plaster ; except that some great houses were furnished with hang- 
ings, and thai perhaps hardly so soon as. the reign of Edward lY. 
It is unnecessary to add, that neither libraries of books nor pictures 
could have found a place among furniture. Silver plate^was v^y 

(I) Maratorl, Anticb. Ital. Dl«8ert. 25. p. 390. Beck- tlon to a remote antiqultr. Chlmoeys are $tiU more 

man, tn his History of iQventloos, vol. 1., a work of modem In Frauce ; and seem, accordtos to Pauliny , 

very great research, camiot trace any explicit men- to have come Into common use since the middle of 

tlon of chimneys beyond the writings of John Til- the seventeenth century. Jadls nos p^es n'avoient 

lani, wherein however they are not noticed as a new qu'un onlque chauffob:, qui dtolt comraun k toote 

tDveniioo. Piers Plowman, a few years later than one famille, et quelquefob k plusleur&. t. III. p. 433. 

Tillani, speaks of a " cbambre with a chimney "" in In another place, however, h« 4ays : II paclUt que les 

which rich men usually dined. But in the account- tuyaux de chemln^ ^talent dt^ tr^ en usage en 

book of Bolton Abbey, under the year 131 f, there Is France, t xxxl. p. 232. 

a charge pro f»clendo camino iu the rectory-house (2) Du Cange, v. Yltree^. Bentbam's History of 

of Gai-grave. Whitaker's Hist, of Craven, p. 331. £ly, p. 22^ 

This may, I think, have been only -an iron stove or (3) Matt. Paris. Vlte Abbatum St^^Alb. 122. 

fire-pan; though Dr. W. without hesitation trans- (4) Becueil des Hist* t. xii. p. 101. 

lales It a chimney. However, Mr. King, in bis ob- (5) Paubny, t. ill. p. 132. Vlllaret, t. xi. p. 141. 

servations on ancient castles, Arcbsoi. vol. vl., and Macpherson, p. 679. 

Mr. Strutt, in his View of Manners, vol.1., describe, (Q Nprtbuo^berlaud Household Book, preface,!^ 16. 

chimneys in castles of a very old construction. That Bishop Percy says, on the authority of HarrlsoBk that 

at Conlsborougb in Yorkshire Is peculiarly worthy gl^ was not comnnonly used in the reign of Ben- 

of attention, and carries back this important (nven- ry Till. ^ 
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rare, and hardly used for the table. A few inventories of furniture 
that still remain exhibit a miserable deficiency (1). And this was 
incomparably greater in private gentlemen's houses than among 
-eitizens, and especially foreign merchants. We have an inventory of 
the goods belonging to Contarini, a rich Venetian trader, at his house 
in St. Botolph's Lane, A.D. 4491. There appear to have been no 
less than ten beds, and glass windows are especially noticed as move- 
able furniture. No mention however is made of chairs or looking- 
glasses (2). If we compare- this account, however trifling tn our es- 
timation, with a similar inventory of furniture in Skipton Castle, the 
great honour of the earls of Cumberland, and among the most splen- 
did mansions of the north, not at the same period, for I have not 
found any inventory of a nobleman's furniture so ancient, but in 1572, 
after almost a century of continual improvement, we shall he as- 
tonished at the inferior provision of the baronial residence. There 
were not noore than seveu or eight beds in this great castle ; nor had 
any of the chamlvers either chairs, glasses, or carpets (5). It is in 
this sense, probably, that we nrast understand i£neas^ Sylvius, if be 
meant any thing more than to express a traveller's discontent, when 
he declares that the kings of Scotland would rejoice to be as well 
lodged as the second class of cKizens at Nuremberg (4). Few burgh- 
ers of that town had mansions, I presume, equal to t)ie pabces of 
Dumferlin or Stirling, but it is not unlikely that they were better 
furnished. 

Farra-hoasaand . lo ihc constructiou of farm-liouscs and cottages, es- 
<^ia«w. pecially the latter, there have probably been fewer 
changes; and those it would be more difficult to follow. No building 
of this class can be supposed to exist of the antiquity to which the 
present work is confined ; and I do not know that we have any docu- 

(I) See some carious valaationi or furnftare and |3) WliltakeKs Hist, of Craten, p. 28D« A bettor 

stock In trade at Colcbester In 4296 and 49(N . Eden'a notion of the accomoiodatlmis osaal In tbe raok f m- 

Introduct. to Stale of the Poor, p. 20> and 25., from mediately below may be collected from two Inyento- 

I he rolls of Parliament. - A carpenter's sleek was ra^ ries pnbllsbed by Stmtt, one of Mr. Permor^s boose 

lued at a sbilling, and conslxted of fire tools. Otber at Easton, the otber Sir Adrian Poskewe's; I bave 

iradenneo were almost as poor ; but a tanner's stock, mentioned tbe size of these gentlemen's booses al- 

ir there Is no oMfke, was worth W. 7«. tod., more ready, in tbe former, the parlour bad wainscot, a 

tban'ten times any otber. Tanners were principal table, and a few chairs ; tbe chambers above bad two 

tradesmen^tbe chief part of dress being made of lea- best beds, and there was one senrant's bed; but the 

titer. A few silver cups and spoons are the only at- Inferior servants had only mattresses on tbe floor, 

tides of plate ; and as the former are valued but at The best chambers had wtndow-shuners and cor- 

one or two shillings, they bad, I suppose, but a little tains. Mr. Fermor being a merchant, was probably 

sliver on the rim. better supplied than the' neighbouring gentry His 

|2) Nlcboll's Illustrations, p. 119. In thii work, plate however consisted only of sixteen spoons, and 
omongseveraltnterestlngfactsof the same class, we a few goblets and ale pots. Sir Adrian Poskewe's 
baYe anollier Invenlorf of tbe goods of '* John Port, opulence appears to have been greater ; be had a ser- 
iate tbe king's servant," who died aboot 4S24 ; be vice of sliver plate., and his pariour was fbrnlsbed 
Hcemstohave been a man ofsome consideration, and with hangings. Tbis was tn tS39 ; it Is not to be 
prob^ly a merchant. TIm boose consisted of a baU, Imoglned that a knight of ttie sMre a hundred years 
parlour, buttery, and kitchen, with two chambers, before would b^ve rivalled even this scanty provt- 
and one smallefit on the floor above; a napery or slon of moveables. Mrutt's View of Manners, vol. f 11. 
Iloen room, and three garrets, besides a shop, which p. 63. These details, trifling as tbey may appear, are 
was probably detached. There were flve'ledsteads absolutely necessary In order to give an idea with 
In tbe house, and on the whole a great deal of fhr- some precision of a state of national wealth so totally 
niture for those limes ; much more than I have seen different from the present. 

In any other Inventory. His plate Is valuM at 94/. ; (4) Cuperent tarn egregii Scotorom reges qukm 

his Jewels at 2:)/. ; his ftineral expenses conra io*IZi. medlocres Nuremberge dves habltare. /En. Syhr. 

Ii$. 8d. p. 419. «pad Schmidt. Hist, des Alletn. t. v. p. 510. 
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ment as to ihe inferior architecture of Eogland^jSO valuable as one 
which M. de Paulmy has quoted for that of France; though perhaps 
more strictly applicable to Italy, an iUeiminated manuscript of the 
fourteenth century, being a translation of Grescentio's work on agri- 
culture, illustrating the customs, and, among other things, the habi- 
tations of the agricultural class. According to Paulmy, there is no 
other difference between an ancient and a modern farm-house, than 
arises from the introduction of tiled roofs (1). In the original work 
of Grescentio, a native of Bologna, who composed this treatise on 
rural affairs about the year 1300, an Itab'an farm-house, when buih 
at least acqording to his plan, appears to have been commodious 
both in size and arrangement (2). Gol;tages in England seem to 
have generally consisted of a single room without division of stories. 
Chimneys were unknown in such dwellings till the early part of Eliza^ 
beth's reign, when a very rapid and sensible improvemem took 
place in the comforts of our yeomanry and cottagers (3). 

It must be remembered, that I have introduced this Eocietiasticai sr- 
disadvantageous representation of civil architecture, as cwiecture. 
a proof of general poverty and backwardness in the refinements of 
life. Gcmsidered in its higher departments, that art is the principal 
boast of the middle ages. The common buildings, especially those 
of a pubUc kind, were constructed wfth skill and attention to dura- 
bility. The castellated style displays these qualities in greater per- 
fection ; the means are well adapted to their objects, and its imp9sing 
grandeur, though chiefly resulting no doubt from massiveness and 
historical association, sometimes indicates a degree of arctiitectural 
genius in the conception. But ihe most remarkable works of tbi^ art, 
are the religious edifices erected in the twelfth and three following 
centuries. These structures, uniting sublimity in general composi- 
tion with the beauties of variety and form, intricacy of parts, skilf^il 
or at least fortunate effects of shadow and light, and in some in- 
stances with extraordinary mechanical science, are naturally apt to 
lead those antiquaries who are most conversant with them inio too 
partial estimates of the times wherein they were founded. They 
certainly are accustomed tp beliold the fairest side of the picture. 
It was the favourite and most honourable employment of ecclesias- 
tical wealth, to erect, to e^arge, to repair, to decorate cathedral and 
conventual churches. An immense capital must have been expended 
ut)on these buildings in England between the conquest and the re^ 
formation. And it is pleasing to observe how the seeds of g^ius, 
hidden, as it were, under die frpst of that dreary winter, began to 
bud to the first stmshine of encouragement. In the darkest period 



(1) T. 111. p. t27. Ilngtiheffs CbrontelM. Cblrone)8 were uot used In 

{2) Gtesoentliu In Comiii«duin-Ruralkiin.. ( tou- Ibe (arm-hoiisus of Cheshire till wllblu Tprty years ol' 

Di», absque anno* | This old edttlon coatatns many the puhtkailoa of King's Valo-royal (IdiiO) -, the lire 

coarse wooden culs, possibly taken rroa»the lllaial- was In the midst of the house, against a bob of clay, 

nallous wblch Paulmy found to bis manuscript. afed the oxen lived under the same roof. Wbitaker;$ 

(3) Harrison's account Of England, prefixed to Ilol- Craven, p. ;)3-t. 
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of tbe mMdle ageft, especiaRy after the ScandioaTiaii iocursio&s into 
France and England, eoclesiastical ardihectare, thoi^ always far 
more advanced than any other art, bespoke the rudeness and porerty 
of the times. It began towai^ the latter part of the eleventh ccn- 
tory, v\^hen tranquillity, at least as to former aiemies, was restored, 
and some degree of learning re-oppeared, to assnmie a more noHe 
appearance. The Anglo-Norman cathedrals were perhaps as much 
distitiguisbed above other works of man in their oWn age, as the more 
splendid edifices of a later period. The science manifested in them 
h not however very great ; and their style, though by no meaos 
destitute of lesser beauties, is upon the whole an awkward imitation . 
of Roman architecture, or perhaps more immediately of the Sara^ 
cenic buildings in Spain, and those of the lower Greek empire (1). 
But about the middle of the twdfth century, this manner began to 
give pbce to what is improperly denominated the Gothic architec- 
ture (2) ; of which the pointed arch, formed by the segments of two 
intersectmg semicircles, struck from points equidistant from the centre 
of a common diameter, has been deemed the essential characteristic. 
We are not concerned at present to inquire, whether this style origi- 
nated in France or Germany, Italy or England, since it was certainly 
almost simultaneous in ail these countries (3) ; nor from what source 

(1) The Saracenic architecture wa« ouce conoelred toI, vII. p. 33. Po|- this he refers to afafld. ferona 
to ha?e been the parent of the Oothlc. But the point- innstrata, p. 31 ., where we find aa eagraTtng, aot in- 
edardi does not occur, I believe, in any Moorish .deed of a coin butof aseal ; theboUdtogrepresent- 
bulldings ; while the great mosque of Cordova, built ed on which Is In a totally dissfmltor style. The Mr 
In the eighth century, resembles, except by lis supe- lowing passages In Casstodoms, for wUch I am Ui- 
rlor beauty and magnlflcence, one of our oldest ca- debted to M. GIngueni, Hist. LUl^. de rilane, 1. 1. 
thedrals ; the nave of GlOcester, ter ekampfe, or Dor- p. S5., would be more to the purp<»e ; i^ dkamns 
ham. Even the Taulting Is bimllar, and seems to columnarum Junceam procerltatem? moles Ulas 
iBdIeate some hnltallon, tbMgb perhaps of a com- anbllmlsslmas tebrlcaram quasi qcUbusdam arectfi 
mou model. Compare Archflsologla, vol. zrll. plate 4. hastlilbns cootlno-l. These columns ot reedy dea- 
and 2. with Murpby^s Arabian Antiquities, plate 5. derness, so well described by Juncea procerltas, are 
The plltors Indeed at Cordova are of the Corinthian said to be fbuDd In the cathedral of Montreale In S|> 
order, nerfectly executed. If we may trust the engrat- clly. built In theelghth century. Knight's Principlci 
tnf. and the work, I pliesume, of Christian arcUl- of Taste, p. 102. They are not however saradentli 
tects; while those of our Angio-Nonnan cathedrals Justlfv the denomination of Gothic, which Is usaally 
are generally 6d Imitation of the Tuscan shaft, the conflfled to the pointed arch style. 

hdHders not venturing to trust tbeir roofii to a more (3| The famous abbot Sugo*, mlnisier qf Louis Y1., 
slender support, though Corinthian foliage Is com- rebuilt St. Denis about 1440. The cathedral of Laoa 
moo h) the capitals, especially those of smaller oma- Is said to have been dedicated In 1114. Hist. Lltti- 
mental columns, in fact, the Roman architecture Is raire de la prance, t. Ix. p. 220. I do not know In 
universally acknowledged to have produced what we vvbat style the latter of these churefaes la built, bat 
call the Saxon (M^Norman ; but It Isrtaiarkable that the fbrmer Is, or rather was, Gdlhlc. Notre-Dane 
It should have been adopted, with no variation but at Paris was begun soon after tbe middle of the 
that of the singular horse-shoe arch, bythe Moors of twelfth century, and completed under St. Loids. 
Spain. Mdlauges tlr^s d'nne grande blbllotta^ne, t. xxxL 
The Gothic, or pointed arch, though very uncooo- p. 10S. In England, the earliest spedmca I have 
ro<m In the genuine fta'acenlc of Spain and the Le- seen of pointed arches Is In a print of St. Botolpb's 
vant, may be found la some prints from Eastern Priory at Colchester, said by Strutt to baTe beea 
buildings : and is particularly striking In the m^de built In 1110. View of Manners, vol. I. plate 30. 
of the great mosque at Lucknow, In Sairsdeslgns for These are apwinres formed by excaTatIng tbe space 
Lord Voleotla's Travels. The pointed arch buildings contained by the intersection of semi-circular, or 
In Uie'Roly Land have all1>eea traced to the ago of Saxon arcbes; wbtch are perpetually dlqrased, by 
the Crusades. Some arcbes, If they deserve the name, way of ornament, on the outer as well as inner 
that have been referred to this class, are not pointed surface of old churches, so as to cut each other, and 
by their construction, but rendered such by cutting consequently to produce the flgure of a Gotbie arch ; 
off and hollowing the projections of horhpntal and U there Is no mistake In tbe date, tbey are pro- 
stones, bably among the most andrat of that style In En- 

(2) Gibbon has siserted, what might Jostlfy this rope. Those at tbe chorch of St. cross near Wlo- 
appellotion, that '* the image of Theodorlc's palace Chester are of the reign of St^bea ; and generally 
at Verona still extant on a coin, represents the oldest speaking, the pointed style, especially in Taolting, 
and most authentic model of Gothic archlteeture.^ tbe most ImpOrtMit object In the eoostroGtlon of a 



Part II. ] DURING TH£ MIIXDLrE AGES. 2tf^ 

it yfm derived ; a question of no smaH d^cnlty. I ^ould only ven^ 
ture to remai*k^ that whatever may be thought of the or^n of the 
pointed areh, for which there is more than one mode of accountings 
we must perceive a very oriental character in the vast jM^ofusion of 
ornament, espedally on the exterior surface, which is as distinguish* 
ing a mark of Gothic buildings as their arches, and contribiites in an 
eminent degree both to their beauties and to their defects. This in- 
deed is rather applicabte to the later than' the earlier stage of ar efal- 
tecture, and rather to continental than English cburdies. Amiens 
is in a far more florid style than Salisbury, though a contemporary 
structure. The Gothic species of ardiitecture is thought by some 
to have reached its perfection, con^ered as an object of taste, by 
the middle of the fourteenth century, Or at least to have lost some- 
thing of its excellence by the corresponding part of the n«tt age; an 
eflfect of its early and rapid cultivation, since arts app^r to have, like 
individuals, their natural progress and decay. Yet this seems, if 
true at all, only ap})!icable to England ; since the cathedrals of Co- 
logne and Milan, perhaps the^most distinguished monuments of this 
architecture, are both of the fifteenth century. The mechanical 
execution, at leaj^t, continued to improve, and is sa far beyond the 
apparent intellectual powers of those times, that some have ascrit)ed 
the principal ecclesiastical structures to the fraternity of freemasons, 
depositaries of a concealed and traditionary sci^ce. There is pro-* 
bably some grotind for this opinion ; and the earlier archives of that 
mysterious association, if they existed, might illustrate the progress 
of Gothic architecture and perhaps reveal its origin. The remarkable 
change into this new style, that was almost contemporaneous in every 
part of Europe, cannot be explained by any local circumstances, or 
the capricious taste of a single nation (4). 

It would be a pleasing task to trace with satisfactory Agncuuure m 
exactness the slow, and almost perhaps insensible pro- some d«gree pro- 
gress of agriculture and internalimprovement during the '^'****^''- 
latter period of the middle ages. But no diligence could recover the 
unrecorded history of a single village; though considerable attention 
has of late been paid to this interesting subject by those antiquaries, 
who, though sometimes affecting to despise the lights of modern phi- 
losophy, are unconsciously guided by their effulgence. 1 have al- 
ready adverted to the wretched condidon of agriculture during the 
prevalence of feudal tenures, as well as before their general establisfa- 

boUdtng, is not cohsldered ad older than Henry II. dortng the period when Ibe; were literally archl- 

Tbe nave of Canterbory cathedral, of the erection iects. They are charged by an act of parliament, 

of nhicb by a French architect a^ut 417A we have 3 H.Yl. c. I., with fixing the price of theh' labour In 

a full account In Ger?ase, (Twysden, Decern Scrip- their annual chafifers, contrary to the statute of 

lores, col. 4289.) and the Temple church, dedicated labourers, »nd such chapters; are consequently pro- 

1n 1189, are the most ancient English buildings al- hlbited. This Is their first pwsecatlon; they have 

together In the Gothic manner. since bndergone others, and are perhaps reserred 

(t) The curious subject of freemasonry has un- for still more. It is remarkable, that masons were 

fortunately been treated only by panegyrists or ca- ^ never legally Incorporated, like othei* traders; their 

lumnlators, both equally mendacious. I do not bond of union being strongs than any charter, 

wish to pry Into the mysteries of the craft; but it The artlc!e Masonry In the EncjclopsBdIa Brttannlca 

would be Interesting to know more of their blstory is worth reading. 
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meat (i). Yet even in the least eivilised ages, tbere were not wanting 
partial encouragements to euitivation, and the amdioratii^ priiM^pIe 
of hnman industry struggled against destructive revolutions and bar- 
barousdisorder. 'fhe devastation of war f 1*001 the fifth to the eleventh 
century renda*ed land the least-cestly of all gifis»^ though it must ever 
be the most truly valuable and permanent. Many of the grants to 
monasteries, which strike ns as enormous, were of districts abs<riuCely 
wasted, which would probably have been redairaed by^ no other 
means. We owe the agricultural restoration of great part of Europe 
to the munks. They chose, for the sake of retirement, secluded re- 
gions which they cultivated with the labour of their hands (2). Se- 
veral charters are extant, granted to convents, and sometimes to 
laymen, of lands which they had recovered from a desert conditiM^ 
.After the ravages of the Saracens (5). Some districts were allotted to 
a body of Spanish colonists, who emigrated, in the reign of Louis the 
Debonair, in search of a Christian sovereign (4). Nor is this the only 
instance of agricultural colonies. Charlemagne transplanted part e{ 
his conquered Saxons into Flanders, a country at that time almost 
unpeopled ; and at a much later period, there was a remarkable reflux 
from the same country, or rather from Holland, to the coasts of tbe 
Baltic sea. In the twelfth century, great numbers of Dutch colonists 
settled ak)ng the whole line between the Ems and the Vistula. They 
^obtained grants of uncultivated land on condition (^ fixed rents, and 
were governed by their own laws under magistrates of (heir omi 
election {5). 

\i) I Qaanol resbt tbe ^nasur^ of irauMcUtiog a gives us some iodicaUou that tbe coItlTaUuB ottb« 

lively aod eloquent passage Trom Dr. >Vbltaker. cburcb laud^ was mocb superUnr to tbat of any 

'* Coold a carious observer of tbe prtseut day carry otber order of society.. 13iey bave mocb less weod 

blmseir nloe or tea centuries back, and ranging tbe upon tbem, and less compiou of pasture ; and what 

summit of Pendle survey tlie foilied vale of Calder tbey bad appears ofteB- In smaller and paore trre- 

on one side, and tbe bolder margli|s of Blbble and gular pieces ; wbtle tbelr meadow vcas more aboiH 

Hedder on tbe otber. Instead of populous towns and dant, and In more numerous dlstrlbutioQS." BM. 

▼mages, tbe castle, tbe old tower-^oUl bouse, tbe of AnglOrSaxoos, vol. 11. p. I6T. 

elegant ODodem mansion, tbe arUfldal plantation, (3) Tbus, In Marca BIspanIca, Appendix, p. T70., we 

tbe Inclosed park and pleasurc-grountf : Instead of bave a grant from LoCbaire 1. In 8^, to a peran 

uninterrupted todosures wbicb bave driven ste- and bis brotMr, of lands wb{ch. tbeir fatber, ab 

rlllty almost to tbe summit of tbe fells, bow great eremo tb SeptlmanIA trabens, bad possessed by a 

must tbbn' bave- been tbe contrast, wben, ranging cbarterof.Gbarlemagne. see too p* 778. and otber 
eltber at a distance, or Immediately beneatb, bis ■ places. puCange, v. Eremns, gives also a few in- 

eye must bave caugbt vast tracts of forest ground stances. - 

stagnating wHb bog or darkened by native woods, (4) Du.Cange, v. Aprlslo. Baluxe, Capltularla, t. L 

wbere tbe wild os, tbe roe, tbe stag, and tbe wolf, p. 549. Tbey were permitted to decide petty salts 

bad scarcely learned tbe supremacy of maa; wben, among tbemselves, but for more-Important roatlen 

directbag bis view to tbe Intermediate spaces, to tbe were to repair to tbe county-court. A liberal polk^ 

windings of tbe vallles, or tbe expanse of plains runs tbroogb tbe wbole cbarter. See more on the 

beneatb, be could only bave distlngnlsbed a Jew In- same subject, Id. p. 569. 

sulated patcbes of culture, eacb encircling a village (5) I owe tbls fact to M. Heeren, Essal sur rio- 

of wretcbed cabins, among wblcb would still be re- fluence desCroisades, p. 226. An lunodatloit In tbeIr 

marked one rude mansion of wood, scarcely equal own country Is Supposed to bave immediately pro- 

In comfort to a modern cottage, yet tbeo rising dnced tbls emigration ; but It was probably sucoes- 

proudly eminent above tbe rest, wbere tbe Saion slve, and connected wUb political as weB as-pbyslr 

lord, surrounded by bis faltbfUl cotarlt, eoloyed a cal causes of greatw permanence. Tbe fir^ttostru- 

rude and solitary hide|>eadence, owning no supe- ment In wblcb tbey are motioned Is a grant flron 

rior but bis sovereign."* BIst. of Wballey. p. 433. tbe bl6bop ofBaoxburg In ttOO. Tbls colony bas 

About a fourleentb part of tbis parlsb of Wballey affected tbe local usages, as well as the denomloa- 

was cultivated at tbe time of Domesday. Tbls pre- tions of tblqgs and places along tbe aortbern ceM 

portion bowever would by no means bold In tbe of Germany. li must be presumed, tbat a large 

counties soutb of Trent. proportion of tbe emigrants nere diverted ftoim 

(4 '^ or tbe Anglo-Saxon bnsbandry we may re- agricallure to peopK; tbe commercial cUles wblcb 

mark,*' says Mr. Turner, "tbe Domesday Survey grew -up |n ibe twelHb ceptury upon tbe coast 
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There cmnoi be a more ^rikiag proof of the low condition of En- 
glish agriculture in the ekventb century^ tbai^ is exhibited by Domes- 
day book. Though ahnost all England had been partially cultivated, 
and we find nearly the same manors, except in the north, which 
exist at present, yet the vahie and extent^of cultivated {^[round are in- 
conceivably small. With every allowance for the inaccuracies and 
partialities of those by whom that femous^survey was completed (1), 
we are lost in amazemaat at the constant recurrence of two op three 
carucates in demesne, With^folklands occupied by ten or a dozen vil- 
leins, valued altogether at forty shillings, as the return of a manor, 
which now would yield a competent income to a gentleman. If 
Domesday book can be considered as even approaching to accuracy 
in respect of these estimates, agriculture must certainly have made a 
very material progress in the four succeeding centuries. This how- 
ever is rendered probable by other documents. Ingulfus, abbot of 
Croyland under the Conqueror, supplies an early' and interesting 
evidence of improvement. Richard do Rules, lord of Deeping,, he 
tells us, being fond of agriculture,. obtained permission from the 
abbey to inclose a large portion of marsh for the purpose of separate 
pasture, excluding the Welland by a strong dike, upon which he 
erected a town, and rendering ihpse stagnant fens a garden of 
Eden (2). In imitation of this spirited cultivator, the inhabitants 
of Spalding, and some neighbouring villages, by a common reso- 
lution divided their marshes amongst them ; when some converting 
. them to tillage, some reserving them for meadow, others leaving 
them in pasture, found a rich soil fof every purpose. The abbey 
of Croyland and villages in that neighbourhood followed this exam- 
ple (5). This early instance of parochial indosure is not to be over^ 
looked in the history of social progress. By the statute of Merton, in 
the 20th of Henry III., the lord is permitted to approve, that Is to in- 
close, the waste lands of his manor, provided be leave sufficient com- 
mon of pasture for the freeholders. Higden, a writer wha lived 
about the tim^ of Richard II., says, in reference to the number of 
hydes and vjlls of England at the conquest, tliat by clearing of woods, 
and ploughing up wastes, there were many more of each in his age 
than fonperly (4). And it might be easily presumed, independently of 
proof, that woods were cleared, marshes drained, and wastes brought 
into tillage, during the long period that the house of Plantagenet sat 
on the throne. From tnanerjal surveys indeed and similar instru- 
ments, it appears thatin some places there was nearly as much ground 



(1) Ingulfas tells as that the oommtsstoiiers were totius.terrffi Integra cootlnente; that to. It was as 

pious enoQgh to favour Croyland, reluming Its pos- general and conclusive as tbe last judgment wlU be. 

sessions inaccurately, botb as to ooeasuremeBt and {2i i Gale it Script, p. 77. 

Talue; nou ad verum {Helium, nee ad verum spa- (3| Comu^uol pleblsdlo vlrltlm Inter se diviseront, 

tlnm nostrum monosterlura' Ilbrabaat misericor- et quldum suas.portlones agrlcolantes, quldam ad 

dlter, prsBcaTentes In foturum regis exactioulbus. foenum conservantes, quldam ut prl(u ad pasturaiu 

p. 79. I may Just observe by the way, that Ingul- suorum anlmaUom seperallter Jacere permlttentes,. 

rus gives tbe plain meaning of tbe word Domesday, terram pinguem et nberem repererunt. p. 94. 

which has been disputed. Tbe book was so called, (4) i Gair xv Script, p. 20|. 
he ««ys, pro mi generailtate omnia teneniento 
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cdltivated in the reign of Edward ID. as at the preseat day. The 
condition of different counties however was very for from b^ng alike, 
and in general the northern and western parts of England were the 
most bm^kward (1). 

The culture of arable land was very imperfect. Fleta remarks, in 
the reign of Edward I. or 11., that unle^ an acre yielded more than 
six bushels of com, the farmer would be a loser and the land yield no 
rent {Sj. And Sir: John Gulhim, from very minute accounts, has caK 
cnlated that nine or ten bushels were a fuU average crop on an acre 
of wheat. An amazing excess of tillage accompanied, and partly, 
I suppose, produced this imperfect cultivation. In Hawsted, for 
example, under Edward I., there were thirteen or fourteen hundred 
acres of arable, and only forty-five of meadow ground. A similar 
disproportion occurs almost invariably in every account we possess (5). 
This ^eems inconsistent with the low price of cattle. ' But we must 
recollect, that the common pasture, often the most extensive part of 
a manor, is not included, at least by any specific measurement, in 
these surveys. The rent of land differed of course materially ; sh- 
pence an acre seems lo have been about the average for arable land 
in the thirteenth century (4), though meadow was at double or treble 
iJiat sum. Rut the landlords were naturally solicitous to augroafit a 
revenue that became more and more inadequate to their luxuries. 
They grew attentive to agricultural concerns, and perceived that a 
high i-ate of produce, against which (heir less enlightened ancestors 
had been used to clamour, would bring much more into their coffers 
thah it took away. The exportation of com had been absolutely 
prohibited. But the statute of theiSth, Henry VI. c. 2., reciting that 
^'on thid account farmers, and others who use husbandrjs cannot sell 
their corn but at a low price, to the great damage of the realm," 
permits it to be sent any where but to the king s enemies, so long as 
the quarter of wheat shall not exceed 6». 8rf. in value, or that of bar- 
ley 5s. The price of wool was fixed in the thirty-second year of the 
same reign at a minimum, below which no person was suffered to buy 
it, though he might give more (5) ; a provision neither wise nor equit- 
able, but obviously suggested by the same motive. Whether the 
rents of land were augmented in any degree through these measures, 
I have not perceived; their great rise took place in the reign of 
Henry VllL, or rather afterwards (6). The usual price of land under 
Edward IV. seems to have been ten years' purchase (7). 

(i) A good deal of informatton upon the former says that an acre was ofteo called SoUdala lerrae; 

state or agriculture will be found ie Cullum's Bis- because the yearly rent of one on the be$t toiirf was 

tory of Hawsted. BiomefieM's Norfolk fs in tbls a shilling. Lib. Nig. Scacc. p. 31. 

respect among the most valuable of our local bis- (5) Rot. Pari. vol. t. p. 2T5. 

tones. Sir Frederic Eden, in the first part of his (6) A passage In Bishop Latimer's sermons, too 

excellent work on the poor, has collecteil several often quoted to require repetition, shews that land 

interesting facts. was much underlet about the end of the fllleeoth 

09 L. II. c. 8. century. Bis faCho', be says, kept half a donn hos- 

(3) Cullum, p. too. 220. Eden's State of Poor, etc. bandmeu, and milked thirty cows, on a farm of 
p. 48. Wbltoker's Craven, p. 45. 336. three or four pounds a year. It Is not surprkfog 

(4) I infer tbls from a number of passages In that he lived as plentffhlly as his son describes. 
Blomefleld, Cullum, and other writers. Hearne (7) Rymer, t. dl. p. 204, 
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It may easfly be presumed that an EngKsh writer ean ngcdndition in 
furnish very little infarmtttion a$ to the state of agridul- ''••~«* •»« »t«>T- 
ture in foreign countries. In such works rdating to France as have 
fallen within my reach, I have found notfaiug^satislactoryy and cannot 
pretend to determine, whether the natural tendency of mankind to 
ameliorate their condition had a greater influence in promoting agri- 
culture, or the vices inherent in the actual order of society, and those 
public misfortunes to which that kingdom was exposed, in retarding 
it (i). The stale of Italy was far different ; the rich Lombard plains, 
still more fertilized by irrigation, became a garden, and agriculture 
seems to have reached the excellence which it still retains. The 
constant warfare indeed of neighbouring cities is not very favourable 
to industry ; and upon this account we might incline to place the 
greatest territorial improvement of Lombardy at an sera rather pos- 
terior to that of her republican government; but from this it primarily 
sprung; and without the subjugation of the feudal aristocracy, and 
that perpetual demand upon the fertility of the earth which an in- 
creasing population of citizens produced, the valley of the Po would 
not have yielded more to human labour than it had done for several 
preceding centuries (2). Though Lombardy was extremely populous 
in the thirteenth and fourteenth centuries, she exported large quan- 
tities of corn (3). The very curious treatise of Crescentius exhibits 
the full details of Italian husbandry about 1300, and might afford an 
interesting comparison to those who'are acquainted with its present 
state. That state indeed in many parts of Italy displays no symptoms 
of decline. But whatever mysterious in^uence of soil or climate has 
scattered the seeds of death on the western regions of Tuscany had 
not manifested itself in the middte ages. Among uninhabitable plains, 
the traveller is struck by the ruins of innumerable castles and villages, 
monuments of a time when pestilence was either unfelt^ or had at 
least not forbad the residence of mankind. Yolterra, whose deserted 
walls look down upon that tainted solitude, tvas once a small but free 
republic ; Siena, round whom, though less depopulated, the mdhg- 
nant influence hovers, was once almost the rival of Florence. So 
melancholy ^nd apparently irresistible a decline of culture and po- 
pulation through physical causes, as seems to have gradually over- 
spread a large portion of Italy, has not perhaps been experienced in 
any other part of Europe, unless we except Iceland. 

The Italians of the fourteenth century seem to have 
paid some attention to an art, of which, both as related ^" * *' 
to cultivation and to architecture, our own forefathers were almost 
entirely ignorant. Crescentius dilates upon horticulture, and gives 
a pretty long list of herbs both esculent and medicinal (4). His no- 
tions about the ornamental department are rather beyond what we 

(1) Teltef and VUlaret scarcely menHoa tbe sub- (2^ Marttorl, Dissert. 21. 

Jeet ; and Le Grand merely tella u^ that it was en- 13) Denlna, 1. it c. T. 

tirely neglected ; bui tbe detaHs of sacb an art even (4) L. ft. 
In It3 state of neglect might be Interesting. 
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sbouid expect, and I do nd know that fais scheme of a flower-^^arden 
could be much amended. His general arrangements, which anre mi- 
nutely detailed with evident fondness for the subject, would of course 
appear too formal at present; yet lessso than those of subsequent tiaies; 
and though acquainted with what is called tlie topiary art, that of 
training or cutting trees into regular figures, he does not seem to rua 
into its extravagance. Regular gardens, according to Paulmy, w^« 
not made in France till the sixteenth or seventeenth century (1) ; yet 
one is said to have existed at the Louvre, of much older construc- 
tion (2). England, I believe, had nothing of the ornamental kind, 
unless it were some trees r^ularly disposed in the orchard of a mo- 
nastery. Even the common horticultural art for cuUnary purposes, 
though not entirely neglected, since the produce of gardens is some- 
times mentioned in ancient dc^s, had not been cultivated with much 
attention (5). The esculent vegetables now most in use were intro- 
duced in the reign of Elizabeth, and some sorts a great deal later. 
cbadge In Taioe 1 should Icavo this slfgbt survcy of oeconon^ical history 

of money. gjjn g^rg impcrfcct, were I to make no observation on 
the relative values of money. Without something like precision i& 
our notions upon this subject, every statistical inquiry becoofies a 
source of confusion and error. But* considerable difficulties atteml 
the discussion. These arise principally from two causes; the inac- 
curacy or partial representations of historical writers, on whom we 
are accustomed too implicitly to ^ely, and the change of manners, 
which renders a certain command over articles of purdiase less ade- 
quate to our wants than it was in farmer ages. 

The first of these difiicultjes is capable of being removed by a dr- 
cumspect use of authorities. When this part of statistical history 
began to excite attention, which was hardly perhaps before the pub- 
lication of Bishop Fleetwood's Ghronicon Preciosum, so few authen&c 
documents had been published with respect to prices, that incjuirers 
were glad to have recourse to historians, even when not contempo- 
rary, for such facts as they had ihoyght fit to record. But these 
liistorians were sometimes too distant from the times conceroing 
which they wrote, and too careless in their general character, to 
merit much regard ; and even when contemporary, were often cre- 
dulous, remote from the concerns of the world, and, at the best, 
more apt to register some extraordinary phenomenon of scarcity or 
cheapness, than the average rale of pecuniary dealings. The one 
ought, in my opinion, to be absolutely rejected as testimonies, the 
other to be spaiingly and diffidently admitted (4). For it is no 

(4) T. Ul. p. 445. ; (, xxxi. p. 258. of Dunstaple, when they record the mtrket-prioei 

(2) De la Mare, Traits de ia PoUce, t; HI. p. 380. of tbefr TOfghbourhood, In respect of which, the 

(3) Bdea*8 State of Poor, toI. 1. p. 51. book last-mentioned Is almost In the nature of a 

(4) Sir P. Eden, whose table of prices, though register. Dr. Whltaker remarks the Inexaetnesa of 
capable of some Imptovemeot, is perhaps the best Stowe, wbo says that wheat sold m Loodoo, A.D. 
that has appeared, vreuld, I think, have acted better, 49t4, at 20|. a quarter ; whereas It appears to bare 
by omitting all references to mere historians, and been at Of. in Lancashire^ where It was always 
relying entirely on regular documents. I do not dearer than in the metropolis. Mst. of Whaliey, 
however include lo<^l histories, vudh as the Aunals p. 97. . it Is au odd mistake, Into which Sir F. Edeo 
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longer necessary to lean upon such uncertain witnesses. During the 
last century a very laudable industry has been shewn by antiquaries 
in the publication of account-books belonging to private persons, re- 
gisters of expenses in convents, returns of markets, valuations of 
goods, tavern-bills, and in short every document, however trifling in 
itself, by which this important subject can be illustrated. A sufficient 
number of such authorities, proving the ordinary tenonr of prices, 
rather than any remarkable deviations from it, are the true basis of 
a table, by which all changes in the value of money should be 
measured. Ihave little doubt but that such a table might be con- 
structed from the data we possess, with toleraWe exactness, sufficient 
at least to supersede on^ often quoted by political oeconomists, but 
which appears to be founded upon very superfidal and erroneous 

inquiries (1). 

It is by no means required that I should here offer such a table of 
values, which, as to every country except England, I have no means 
of constructing, and which, even as to England, would be subject to 
many difficulties. But a reader unaccustomed to these investigations, 
ought to have some assistance in comparing the prices of ancicait 
times with th6se of his own. I will therefore, without attempting to 
ascend very high, for we have really no sufficient data as to the 
period immediately subsequent to the conquest, much less that which 
preceded, endeavour at a soft of approximation for the tliirteentb 
and fifteenth centuries. In the reigns of Henry HI. and Edward I., 
previously to the first debasement of the coin by the latter in 1301, 
the ordinary price of a quarter of wheat appears to have been about 
four shiUings, and that of barley and oats in proportion. A sheep 
i/ras rather sold high at a shiUing, and an ox might be reckoned at 
ten or twelve (2). The value of cattle is of course dependent upon 
their breed and condition ; and we have unluckily no early account of 
butcher's meat; but we can hardly take a less multiple than about 
thirty foi- animal food, and eighteen or twenty for corn, in order to 
bring the prices of the thirteenth century to a level with those of the 
present day (3). Combining the two, and setting the comparative 

him feUen when be aflserte and arg^ on the sup- of a man accustomed to.dfffercnt stodles ; w»d one 

^^rTlZiti^J^^lt^Jil^mled, in the can neither pardon the presumption of oblrudlag 

t'S??^hti4rVCml*^^^^^^ ««^»» ^ «»^-«"»y performance on a subject where 

o ir^rta^Jflf aS chronrcier had mentioned the utmost diligence was required nor the affec- 

Sich a S?^ «l'*ti^ StS^^eqnl^^^^^^ to iW. at ^^^--^^,^^^1^'^'^ "descending 

present%e st^nUJ eHJer -pjysMh^^^^^^^^ ^ from ^^^^ «^'^J^^^^ ,,, Sir ,. Cui- 

corrupt, or r^ect M " '"^^^'^^^"gj^f '^"it^ i^, of Hawsted, furnish several pteces even at this 

IS t"'}X ?; i wll 'aiSrt SeCinTto S ^y period. Mclst of them are collected by Sir P. 

^' ^: So i; nrt^ZSTu^lfsTdown rightly^ Eden Pleta reckons four shfllWigsthe average price 

r.- ilSrvl^bv^ SSemn TrSy^mS^^en of a quarter of wheat In his time. I. II. c M. This 

!M' 7!^!ilr«hnSto.l JSJi^n^ writi has a digression on agrlcuHure, whence 

i^J^tfrlaroM^SlTagSr^^ bowever less Is to be coDeeted than we shonld^x- 

^^\t^XUL*«fra"S^ »»«^« unfortunately 

partly to W»todew Wf transCTlDcrs. Amiais oi uo™ been so great of late years, that It Is almost as dlf- 

'"?irThetabie**if imperative valriea by Sir George fleult.to determine one side «' ^^^ fiJ«*V.'*!L;?«r*^o 
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desrness of cloth agiunst the cheapness of fuel and many other ar tides, 
we may perhaps consider any given sum under Henry III. and Ed- 
ward L as equivalent in general command over commodities to about 
twenty-four or twenty-five times their nominal value at present. Under 
Henry YI. the coip had lost one-third of its weight in silver, whlck 
caused a proportional increase of money prices (i) ; but, so far as 1 
can perceive, there had been no diminution in the value of that metal. 
We have not much information as to the fertility of the mines which 
supplied Europe during the middle ages ; but it is probable that the 
drain of silver towards the Eajst, joined to the ostentation^ splendour 
of courts, might fully absorb the usual produce. 3y the statute IS 
H. YI. c. % the price up to which wheat might be exported is fixed at 
&. 8(i., a point no doubt above the average ; and ^e private docu- 
ments of that period, which are sufficiently numerous, lead to a simi- 
lar result (2). Sixteen will be a proper multiple, when we would 
bring the general value of money in this reign to our present stan- 
dard (3). 



prices, or (he changes that may take place firom the 
tlq» when tbts Is wrttten l<8l6t. 

(1) I have sometimes been surprised at the facility 
with which prices atUdSted themselres to the quan- 
tity of siiter contained in the current coin. In ages 
which appear too Ignorant and too HtUe commercial 
far the application of this mercantile principle. Bitt 
th^ extensive dealings of the Jewish and Lombard 
usurers, who had many debtors In almost all parts 
of the country, would of Itself Introduce a know- 
todge, that sliver, not Its stamp, was the measure of 
▼alue. I have mentioned in another place (vol. I. 
p. 114.) the heavy discontents excited by this debase- 
ment of the coin In Prance ; but the more gradual 
enbanoement of nominal pribetf la England seems 
to have prevented any strong manifestations of a 
similar spirit at the soecesslve reductions In value 
which the coin experienced f^om the year 1300. 
The connexion however between commodllles and 
sUver was well qniterstood. Wykes, an annalist of 
Edward l.'s age, tells us that the Jews clipped our 
coin. tlU It retained hardly half Us due weight, the 
effect of which was a general enhancement of 
prices, and decline of foreign trade : Mercatores 
transmarinl cuiq merdoaonUs snls ragnom AngUsB 



minds sollto firequentabant; necnon qubd (hdiU- 
moda venallnm genort IncompArablllter sollto fte- 
runt carlora. 2 Gale xv Script, p. 407. Another 
chronicler of the same age complains of bad (brdgn 
money, alloyed with copper ; nee erat ta qMteor 

aut qulnque ex lis pondus unlus denarii argeoti 

Eratqne peasimum saBcnlnm pro tali mooeti, et 
flehant commutationes plurima lo emptfooe et 
rendltlone i«rum. Edward, u the historian In- 
forms us, bought In this bad money at a rate below 
It) value. In order to make a profit ; and fined some 
persons who Interfered with Ma trafOc W. Be- 
mlngford, ad ann. 4290. 

(2) These win chiefly bp'f^nind in Sir F. Eden's ta- 
ble of prices ; the foUowlhg noay bp added from the 
account-book of a convent between 4445 and 44K. 
Wheat varied ftom 4«. lo Ot.-bariey trmn U» U. ta 
4«. 40(l.-oats from 4t. M, to ?». 4d.-oxen tnat 42*. 
to 46«.-sheep ftom 4«. 2d. to 4 «. 4d.— batter 3 /4(f. per 

Ib.— eggs twenty-flve for 4 d.— cheese * /i 4. per H^- 
Lansdowne MSS. vol! 1. no. 28 and 20. These prices 
do not always agree with those given In other daco- 
ments of equal authority lo the same period ; but Ike 
value of provisions varied In different countriei, sad 
stlU more 80 In dlfterent seasons of the year. 



|3) I lus^ri the fMlovring comparative table of Engllah money ttosn Sfr frederick Eden. The vaU, or 
present value, refers of course to that of the shlUtog before the last coinage, which reduced H. 



Couquest*. ...... 4066 

28 E. 4 4300 

48 B. III. ....... 4344 

20 E. UI 4346 

27 E. in. ^353 

43 H. lY 4442 

4 E. IV 4464 

48 ^. VIII 4527 

34 H. Tin. . . . ^ . . 4543 

36 fl. Tin "... 4545 

37 H. Till 454<^ 

5 E. TI. ...... . 4564 

6 E. Tl. . 4552 

4 Mary 4553 

2 Ellf 1560 

43 Elta. 4604 
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But after ^scertainiog tbe proportional ^lues of money at different 
periods by a comparisQn of the prices in several of the chief articles 
of expenditure, which is the only foiv process, we shall sometimes 
be surprised at incidental facts of this class which seem irreducible 
to any rule. These difficulties arise not so much from the relative 
scarcity of particular commodities, which it is for tbe most part easy 
to explain, as from the change in manners and in the usual mode of 
living. We have reached in this age so high a pitch of luxury, that 
we earn hardly believe or comprehend the frugality of anciepi times ; 
and have in general formed inistaken notions as to the habits of ex- 
penditure which then prevailed. Accustomed to judge of feudal and 
chivalrqus ages by works of fiction, or by historians who embellish- 
ed their writings with accounts of occasional festivals and tourna- 
oients, and sometimes inattentive enough to transfer the manners of 
the seventeenth to the fourteenth century, we are not at all aware of 
tbe usual shnplicity with which the genti^y lived under Edward I. or 
even Henry VI. They drank little wine; they had no foreign luxu- 
ries ; they rarely or never kept male servants, except fur husbandry ; 
their hprses, as we may guess by the price, were indifferent ; they 
seldom travelled beyond their county. And even their hospitality 
must have been greatly limited, if the value of manors were reallv 
no greater than we find it in many surveys. Twenty-four seems a 
sufficient multiple when we would raise a sum mendcned by a writer 
under Edward I. to the same real value expressed in pur present 
money, but an income of 10/. or 20/. was reckoned a competent es- 
tate for a gentleman ; at least the lord of a single manor would seldom 
have enjoyed more. A knight who possessed ISO/, per annum pass- 
ed for extremely rich (1). Yet this was i|ot equal in command over 
commodities to 4000/. at present. But this income was comparatively 
free from taxation,^ and its expenditure lightened by the services of 
his villeins. Such a person however must have been among the most 
opulent of country gentlemen. Sir John Fortescue speaks of five 
pounds a year as *' a fair living for a yeoman/' a class of whom he 
is not at all inclined to diminish the importance (2). So, when ^ir 
William Drury, one of the richest men in Suffolk, bequeaths in i493 
fifty marks to each of his daughters, we must not in^igine that this 
was of greater value than four or five hundred pounds at this day, 
bi4t remark the family pride, and want of ready money, which in^ 
duced country gentlemen to leave their youi)ger children in po- 
verty (3). Or, if we read that the expense of a scholar at the university 
in 1514 was but five pounds annually, we should err in supposing 
that he had the liberal accommodation which the present age deems 
indispensable, but consider liow much could be afforded for about 
sixty pounds, which will be not far from the proportion. And what 

(4) Macpbenon's Annalf, p. 42t. from Matt. Pails. (3) pist^CHawsted, p. IM. 

(29 Difliereiiice of Mmtted and AJwoIute MoiiarchT, 
p. 133. 
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would a modern lawyer say lo the foUowiog entry in the cborcb- 
warden*s accounts of St. Margaret, Westminster, for i47(i: ** Also 
paid to Rog^er Fylpott, learned in the law, for his counsel giYiog, 3». 
8rf., with four-pence for hu dinner (i)?" Though fifteen times the fee 
might not seem altogether inadequate at present, five shillings would 
hardly fornisb the table of a barrister, even if the fastidiousness of 
our manners would admit of his accepting such a dole. But this 
fastidiousness, which considers certain kinds of remuneration degrad- 
ing to a man of liberal condition, did not prevail in those simple ages.* 
It would seem rather straoge that a young lady should learn needle* 
work and good breeding in a family of superior rank, paying for her 
board ; yet such was the laudable custom of the fifteenth and even 
sixteenth centuries; sis we perceive by the Paston Letters, and evea 
later authorities (2), 

Laboorm bet- 'Tlicre IS ouc Very unpleasiog remark which every one 
t«r paid tb«A at wbo atteods to the subject of prices will be induced to 
presenu make, that the labouring classes, especially those eiH 

gaged in agriculture, were better provided with the means of sub- 
sistence in the reign of Edward III. or of Henry VI. than they are at 
present. In the fourteenth century. Sir John GuUum observes, a 
harvest man had four-pence a day, which enabled biro in a week to 
buy a coomb of wheat ; but to buy a coomb of wheat, a man must 
now (4784) work ten or twelve days (3). So, under Henry VI. , if meat 
was at a farthing and half the pound, which I suppose was about the 
truth, a labourer earning three-pence a day, or eighteen-pence in the 
week, could buy a bushel of wheat, at six shillings the^juarter, and 
twenty-four poimds of meat for his family. A labourer at present, 
earning twelve shillings a week, can only buy half a bushel of wheat, 
at^eighty shillings the quarter, and twelve pounds of meat at sevai- 
pence. Several acts of parliament regulate the wages that might 
be paid to laboura^s of different kinds. Thus the statute of la- 
bourers in 4350, fixed the wages of reapers during harvest at 
three-pence a day without diet, equal to fiv^ shillings at present ; 
that of 2S. H. VI. c. 42. in 4444, fixed the reapers' wages at five- 
pence^ and those of common workmen in building at 5{d.^ equal 
to 6«. 8rf. and is. Sd. ; that of 44 H. VII. c. 22. in 4496, leaves 
the wages of labourers in harvest as before, but rather increases 
those of ordinary workmen. *Tbfe yearly wages of a chief hind or 
shepherd by the act of 4444 were 4/. is^ equivalent to about 20/.; 
those of a common servant in husbandry, 48s. id. with meat and 
drink; they were somewhat augmented by the statute of 4496(4). 

(I) Nicboirs niustratloiM, p. 2. One fact of Ibfs dressad lo the adberents of Warwick, lo order to 

class did, I own, stagger me. The greet earl of War- raise by their cootrlbutloiis a considerable sum. It 

wick writes to a prlraile gentleman, Sir Tfaooaas To- Is carious, In this Ilgipt, as an illostratlon of mao- 

denham« beggiog the loan of ten or twentf pounds hers. 

to make up a sum he tmA to pay. Paston Letters, (2) Paston Letters, vol. I. p. 244. Gullum'a Oaw- 

▼ol. I. p. 84. What way shall we make this com- sted, p. 182. 

mensurdte to the present talue i»f money ? But an 13| BIst. of Hawsted, p. 228. , 

Ingenious friend suggested, what 1 do not question (tt See lltese rates more at length la Edeus Stale 

is the cose, that this was one of many letters ad- of the Poor, vol. i. p. 32. etc. 
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Yet, although these wages are regulated as a mlixiinum by acts of 
parliament, whiph may naturally be supposed to have had a view 
rather towards diminishiog than enhancing the current rate, I am 
not fully convinced that they were not rather beypnd it ; private ac- 
counts at least do not always correspond with these statutable prices (i). 
And it is necessary to remember, that the uncertainty of employment, 
natural to so imperfect a state of husbandry, must have diminished 
the labourers' means of subsistence. Extreme dearth, not more 
owing to adverse seasons than to improvident consumption, was fre^ 
quently endured (2). But after every allowance of this kind, I should 
find it difficult to resist the conclusion, that however the labourer has 
derived benefit from the cheapness of manufactured commodities, and 
from many inventions of common utility, he is much inferior in ability 
to support a family to his ancestors three or four centuries ago. I 
know not why some have stipposed that meat was a luxury seldom 
dbiained by the labourer. Doubtless he could not have procured as 
much as he pleased. But, from the greater cheapness of cattle, as 
compared with com, it seems to follow, that a more considerable por- 
tion of his ordinary diet conisisted of animal food than at present. It 
was remarked by Sir John Fortescue, that the English lived far more 
upon animal diet than their rivals the French ; and it was natural to 
ascribe their superior strength and courage to this cause (3). I should 
feel much satiisfaction in being convinced that no deterioration in the 
state of the labouring classes has really taken place ; yet it cannot, I 
think, appear extraordinary to those who reflect, that the whole po- 
pulation of England, in the year 1377, did not much exceed 2,300,000 
souls, about one-fifth of the results upon the last enumeration, an in- 
crease with w^ich that of the fruits of the earth cannot be supposed 
to have kept an even pace (4). 

The second head to which I referred the improvements unpr^femmt 
of European society in the latter period of the middle intbemoraicin- 
ages, comprehends several changes, not always con- "«*«'*'^"'<>p»- 
nected with each other, which contributed to inspire a more elevated 
tone of moral sentiment, or at least to restrain the commission of 
crimes. But the general effect of these upon the human character 
is neither so distinctly to be traced, nov can it be arranged with so 
Hiuch attention to chronology, as the progress of commercial wealthy 
or of the arts that depend upon it. We cannot from any past expe- 

(I) In tbe Arctueologla, toI. xyIII. p. 284., we bare (3) Fortescue's Difference between Abs. and Llm* 

a balll^s account of expenses in 1387, wbere It ap- ntonarcby, p, f 9. Tbe passages in Fortescue, wblcb 

pears tbat a ploagbman bad six-pence a week, and I>ear en his favourite tbeme, tbe liberty and conse- 

11 ve sbllliogs a year, with an allowance of diet; quent happiness of the, Englisb, are very importanl, 

which seeuM to have been only pottage. Tbese and triumphantly refute those superficial writers 

wages are certainly not more than fifteen shillings who would make us beUefe tbat they were a set of 

a week in present value ; which, though materially beggarly slaves. 

at>ove tbe average rate of agrlcultaral labour. Is less (4) Besides tbe books to whleb I have occasionally 

ao than some of the statutes would lead us to expect, referred, Mr. ElUs's Specimens of English Poetry, 

Other facts may l>e found of a similar nature. ' vol. 1. chap. f3., contain a short digression, but from 

(^ See tbatsingularbook. Piers Plowman's Vision, . w^l-selected materials, on tbe private Hfeof the En- 

p. 145. ( Wbitaker'seditlon, ) for the different modei gllsb in tbe middling and lower ranks about the flf- 

of nvtag befbre and after tbe harvest. TbejMssagt ttentb century. 
0My be found in Ellis's Specimens, vcri. f. p. 451. 

II. 48 
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ricnce indulge the pleasing vision of a constant and parallel relation 
between the moral and intellectual energies, the virtues and the civi- 
lization of mankind. Nor is any problem connected v^ith philoso- 
phical history more difficult than to compare the relative characters 
of different generations, especially if we include a large geographical 
surface in our estimate. Refinement has ks evils as well as barba- 
rism; the virtues that elevate a nation in one century pass in the next 
to a different region ; vice changes its form without losing its essence; 
the marked features of individual character stand out in relief from 
the surface of history, and mislead our judgment as to the general 
course of manners ; while political revolutions and a bad constitution 
of government may always undermine Or subvert the improvements 
to which more favourable circumstances have contributed. In com- 
paring, therefDre, the fifteenth with the twelfth century, no one 
would deny the vast increase of navigation and manufactures, the 
superior refinement of manners, the greater diffusion of literature. 
But should I assert that man had raised himself in the latter period 
above the moral degradation of a more barbarous age, I might be 
met by the question, whether history bears witness to any greater 
excesses of rapine and inhumanity Uian in the wars of France and 
England under Charles YIL, or whether the rough patriotism and 
fervid passions of the Lombards in the twelfth century were not 
better than the systematic treachery of their servile desccodanis 
three hundred years afterwards. The proposition must therefore be 
greatly limited ; yet we can scarcely hesitate to admit, upon a compre- 
hensive view, that there were several changes during the four last of 
the middle ages, which must naturally have tended to produce, and 
some of which did unequivocally produce, a meliorating effect^ within 
the sphere of their operation, upon the moral character of society. 
Eterationortbe Thc first aud pcrhaps the most important of these, 
lower ranu. ^j^g tjje gradual elevation of those whom unjust systems 
of polity had long depressed; of the people itself, as opposed to the 
small number of rich and noble, by the abolition or desuetude of do- 
mestic and praedial servitude, and by the privileges extended to cor- 
porate towns. The condition of slavery is indeed perfectly consistent 
with the observance of moral^obligations; yet reason and experience 
will justify the sentence of Homer, that he who loses his liberty loses 
half his virtue. Those who have acquired, or may hope to acquire, 
property of their own, are most likely to respect that of others ; 
those whom law protectt as a parent are most willing to yield her a 
filial obedience ; those who have much to gain by the good-will of 
their fellow-citiBBens are most interested in the preservation of an ho- 
nourable character. I have been led, in different parts of the pre- 
sent work, to consider these great revolutions in the order of society 
under other relations than that of their moral efficacy; and it wiU 
therefore be unnecessary to dwell; ^ppn them ; especially as this effi- 
cacy is indeterminate, though, I this^f unquestionable, and rather to 



Pabt U.] during the MIDDLE AGES. 275 

be inferred from general reflections, than capable of much illustra- 
tion by specific facts. 

We may reckon, in the next place, among the causes 
of moral improvement, a more regular administration ^ ^ 

of justice according to fixed laws', and a more effectual police. Whe- 
ther the courts of judicature were guided by the feudal customs or 
the Roman law, it was necessary for them to resolve litigated ques- 
tions with precision and uniformity. Hence a more distinct theory 
of justice and good faith wa^ gradually apprehended ; and the moral 
sentiments of mankind were corrected, as on such subjects they often 
require to be, by clearer and better grounded inferences of reasoning. 
Again, though it cannot be said that lawless rapine was perfectly re- 
strained even at the end of the fifteenth century, a sensible amendment 
had befen every where experienced. Private warfare, the licensed 
robbery of feiKlal manners, had been subjected to so many mortifi- 
cations i)y the kings of France, and especially by St Louis, that it 
can hardly be traced beyond the fourteenth century. In Germany 
and Spain it lasted longer ; but the various associations for maintain- 
ing tranquillity in the former country had considerably diminished 
its violence before the great national measure of public peace adopted 
under Maximilian (1). Acts of outrage committed by powerful men 
became less frequent as the executive government acquired more 
strength to chastise them. We read that St. Louis, the best of 
French kings, imposed a fine upon the lord of Vernon for permitting 
a merchant to be robbed in his territory between sunrise and sunset. 
For by the customary law, though in general ill observed, the lord 
was bound to keep the roads free from depredators in the day-time, 
in consideration of the toll he received from passengers (2). The 
same prince was with difficulty prevented from passing a capital sen- 
tence on Enguerrand de Goucy, a baron of France, for a murder (3). 
Charles the Fair actually put to death a nobleman of Languedoc for 
a series of i^bberies, notwithstanding the intercession of the pro- 
vincial nobility (4). The towns established a police of their own for 
internal security, and rendered them^lves formidable to neighbour- 
ing plunderers. Finally, though not before the reign of Louis XL, 
an armed force was establishal for the preservation of police (5). 
Various means^were adopted in England to prevent robberies, whidi 

f f ) Besides the Gennan historians, see Da Cange, stltaUons of Louis IX. and Ills saoceesors relating to 

V. Ganerbiom, for ttie confederacies In Ibe empire, police form a part, though rather a smaller part than 

and Hermandatura for t^ose In Castile, these ap- ire should expect ftrom the tlt!e, of an Immense 

pear to liare be»i merely Toluntary asFodatlons, and work, replete with mIsceHaneoos Information, by 

perbaps directs as much towards the prerentlon Delamare, Traltd de la Police; 4 tols. In folio. A 

of robbery, as of what Is strictly called prlrate war. Aetch of them may be found In Yelly, 1. 1. p. 340. ; 

But no man can easily distinguish offenslre war ftom t. xtIII. p. 437. 

robbery exc^t by Its scale ; and where this was so (3) Telly, t. ▼. p. 482., where this Incident Is told 

coDslderablyreduced, the two modes of Injury almost In an Interesting manner from William de Nangis. 

coincide. In Aragoo, there was a distinct Institu- BoulalnTllllers has taken«n extraordinary view of the 

tloa for the maintenance of peace, the kingdom be- king's behaTlour. Hist, de TAnden GouTemement, 

f ng divided Into unions or Juntas, with a chief olB- 1. 11. p. 26. In bis eyes princes and plebeians were 

cer , called Sui»'ajunctarlus, at their head. Du Cange, made to be the slates of a feudal aristocracy. 

r. luncta. . • (4) Yelly, t. till. p. «32. 

(fi) Renault, Abr«g6 Cbronol., h Tan 4255. The In- (5) Id. t. xrlll. p. 487. 
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ladeed were not so frequendv perpetrated, as tbey were on the C!oo- 
tinent, by men of high condition. None of these perhaps had so 
much efficacy as the freqnent sessions of judges under connnissions 
of gaol delivery. But the spirit of this country has never brooked 
that coercive police which cannot exist without breaking ia upon 
personal liberty by irksome relations, and discretionary exerdse 
of power ; the sure instrument of tyranny, which renders civil pri- 
vileges at once nugatory and insecure, and by which we should 
dearly purchase some real benefits connected with its slavish dis- 
cipline. 

I have some difficulty in adverting to another scarce 
ReiigioQs sectt. ^j ^^^ improvement during this period, the growth 

<ji religious opinions adverse to those of the established church, both 
on account of its great obscurity, and because many of these here- 
sies were mixed up vnth an excessive fanaticism. But they fixed 
themselves so deeply in the hearts of the inferior and more numerous 
classes, they bore, generally speaking, so immediate a relation to the 
state of manners, and they illustrate so much that more visible and 
eminent revolution which ultimately arose out of them in the six- 
teenth century, that I must reckon these among the most interesting 
phaenomena in the progress of European society. 

Many ages elapsed, during which no remarkable instance oociirs 
of a popular deviation from the prescribed line of belief; and pious 
Catholics console themselves by reflecting that their forefathers, in 
those times of ignorance, slept at least the sleep of orthodoxy, and 
that their darkness was interrupted by no false lights of human rea- 
^ning (4). But from the twelfth century this can no longer be their 
boast. * An inundation of heresy broke in that age upon the church, 
which no persecution was able thoi*oughly to repress, till it finally 
overspread half the surface of Europe. Of this religious innovation 
we must s^k the commencement in a different part of the globe. 
The Manicheans afford an eminent example of that durable attach- 
tnent to a traditional creed, which so many ancient sects, especially 
in the East, have cherished through the vicissitudes of ages, in spite 
of persecution and contempt. Their plausible and widely extended 
system had been hn early times connected with the name of Chris- 
tianity, however incompatible with its doarines and its history. 
After a pretty long obscurity, the Manichean theory revived with 
some modification in the western parts of Armenia, and was pro- 
pagated in the eighth and ninth centuries by a sect denominated 
Paulicians. Their tenets are not to be collected with absolute cer- 
tainty from the mouths of their adversaries, and no apology of their 
own survives. There seems however to be sufficient evidence that 
the Paulicians, though professing to acknowledge and even to study 
the apostolical writings, ascribed the creation of the world to an evil 
deity, whom tbey supposed also to*be the author of the Jewish law, 

tf ) Ptenry, troMtaie.Dlccoars rar rHlit* EocMs. 
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and conseqyeatly rejeeled all the Old Testament. Believing, with 
the ancient Gnostics, that our Saviour was clothed on earth with an 
impassive celestial body, they denied the reality of his death and re- 
surrection (1). These errors exposed them to a long and cruel per- 
secution, during which a colony of exiles was planted by one of the 
Greek emperors in Bulgaria (2). From this settlement they silently 
promulgated their Manichean creed over the western regions of Chris- 
tendom. A large part of the commerce of those countries with 
Constantinople was carried on for several centuries by the channel 
of the Danube. This opened an immediate iatercourse^ with the 
Paulicians, who may be traced up that riv^r through Hun^y and 
Bavaria, or sometimes taking ibe route of Lombardy into Switzer- 
land and France (3). In the last counti7, and especiallyin its south- 
em and eastern provinces, they became conspicuous under a va- 
riety of names; such as Catharists, Picards, Parterins, but above all, 
Albigenses. It is beyond a doubt that many of these sectaries owed 
their origin to the Paulicians ; the appellation of Bulgarians was dis'- 
tinctively bestowed upon them ; and, according to some writers, they 

ID The most anthentic account of tbe PauUclans (3) It Is generally agreed, that tbe Manlcbeansfk-om 

Is foand In a little treatise of f etrns Slcnlus, wbo Bulgaria did not penetrate Into tbe west of Europe 

llTed aboutSTO, under Basil the Macedonian. {Te bad before tbe year 4000 ; and tbey seem to bare been In 

been employed on an embassy to Tephrlco, tbe prin- small numbers till about f f40. We And tbem, bow- 

clpal town of these heretics, so that he m^ht easily ever, early In the eleTentb century. Under tbe reign 

be >vell Informed ; anjl, though he Is sumclently bl- of Robert In 1007 several heretics were burned at Or- 

goted, I do not see any reason to question the gene- leans for tenets which are represented as Manichean.' 

ral truth of bis testlmonyv especially as It tallies so Yelly, 1. 11. p. 307. These are said to have been Im- 

weU with what we learn of tbe predecessors and sue- ported from Italy ; and tbe heresy began to strlkq 

cessers of the Paulicians. They had rejected several root In that country about tbe same time. Muratorl, 

of tbe Manichean doctrines, those, I believd, which Dissert. 60. ( Antlchltk Itallane, t. HI. p. 304. ) Tbe 

were borrowed ftomthe Oriental, Gnostic, and Cab- Italian Mantcheans were generally called Paterlnl, 

ballsllc philosophy of emanation ; and therefore rea- the meaning of which word has never been explaln- 

dily condemned Manes, n/io6vfxu>i K)i.ot.Bt(t.(nvi- ed. We find a few traces of them In France at this 

^ovffc Moeviiroc. But they retained bis capital er^ time ; but about tbe beginning of the twelfth oentu- 

rors, so far as regarded the principle of dualism, ry, GuHbert, bishop of Solssoos, describes the bere- 

whlcb he bad taken from Zerdusht's religion, and tics of that city, who denied the reality of tbe death 

the consequences he bad derived from It. Petrus and. re^rrectlon of Jesus Christ, and rejected tbe 

SIculus enumerates six Pauliclan heresies, f . They sacraments. Hist. Lltt^ralre de U France, 1. 1. p. 45f . 

maintained the existence of two deities, the one evil, Before the middle of that age, the Catharl, Henrl- 

and tbe creator of this world, tbe other good, called clans, Petrobusslans, and others appear, and the new 

iraTTj/5 iicov/jxvioi , the author of that which Is to opinions attracted universal notice. Some of these 

come. 2. They refused to worship the Virgin, end sectaries, however, were not Manlcbeans. Moshelm, 

asserted that Christ brought his body from Heaven, vol. 111. p. 416. 

3. They rejected the Lord's Sapper : 4. And Ibe ado- , The acts of the Inquisition of Toulouse, published 

ration of the cross. 5. They denied the authority of by Limborch, from an ancient manuscript, (stolen, 

tbe Old Testament, but admitted the New, except tbe as I presume, though certainly not by himself, out 

epistles of St. Peter, and, perhaps, tbe Apocalypse, of ibe archives of that city,), contain many addl- 

6. Tbey did not acknowledge tbe order of priests. tlonal proofs that the Albigenses held tbe Manichean 

There seems every reason lo suppose, that tbe Pau- doctrine. Limborch himself will guide the reader 

llctans, notwllhstandlng their mistakes, were endow- to the principal passages, p. 30. In fact, the proof of 

ed With sincere and zealous piety, and studious of Manicbeism among tbe heretics of tbe twelfth centu- 

the Scriptures. A Pauliclan woman psked a young ry Is so strong, ( for 1 have conllned myself to those 

man If be had read the Gospels : he replied, that of Languedoc, and could easily have brought other 

laymen were not permitted to do so. but only the testimony as to the Catharl,) that I should never 

clergy : ovx «|e(r«v xf*-CJ rots xos/j.txoii ovat roy- b«ve thought of arguing the point, but for the con- 

T« «vaytvwffx«v, « fitx rots Ua£V9i uovoii, fidenceofsome modern ecclesiastical writers. What 

p. 57. A curious proof that the scriptures were at- can we think of one who says, " It was not unusual 

ready forbidden In the Greek church, which, I am' to stigmatize new sects with tbe odious name of 

Inclined to believe, notwithstanding the leniency Manlchees, though / know no evidence that there 

■with which Protestant writers have treated It, was were any real remains of that ancient sect in the 

always more corrupt and more Intolerant thai;i tbe twelfth century." Mllner's History of the Church, 

I^tln. vol. HI. p. 380. Though this writer was by no means 

(2) Gibbon, c M. This chapter of the historian of learned enough for the task he undertook, be could 

tbe Decline and PaU upon the Paulicians appears to ijiot be Ignorant of facts related by Moshelm and other 

be accurate, as well as luminous, and Is at least far common historians, 

superior to any modem work^ on tbe soNect. 1 will only add, In order to obviate cavilling, tht t 
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acknowledged a primate or patriarch resident in that country (i). 
The tenets ascribed to them by all contemporary authorities coincide 
so remarkably with those held by the Paulicians, and in earlier 
times by the Manicheans, that I do not see how we can reasonably 
deny what is confirmed by separate and uncontradicted testimonies, 
and contains no intrinsic want of probability (2). 

But though the derivation of these heretics called Albigenses from 
Bulgaria is sufficiently proved, it is by no means to be concluded 
that all who incurred the same imputation either derived their faith 
from tl^ same country, or had adopted the Manichean theory of 
the Pitmcians. From the very invectives of their enemies, and' 
the acts of the inquisition, it is manifest that almost every shade of 
heterodoxy was found among these dissidents, till it vanished in a 
simple protestation against the wealth and tyranny of the clergy. 
Those who were absolutely free from any taint of Manicheism are 
properly called Waldenses ; a name perpetually confounded in later 
times with that of Albigenses, but distinguishing a sect probably of 

Waldenses Separate origin, and at least of different tenets. These, 
according to the majoi^ty of writers, took their appella- 
tion from Peter Waldo, a merchant of Lyons, the parent, about the 

i use tbe word Alblgeases for tbe Manlcbean sects, thoagh hlsrefatatlon is of cootm moreaftei^tA. It 

without prelendiug;io assert, tba^tbelr doctrines pre- appears that great discrepancies of <^lnioa existed 

Tailed more in the neighbourhood of Albl than else- aqoong these heretics, hot the general feaoor of fbefr 

where. The main position Is, that a large part of doctrines Is cTtdeotlf Hanlcbetn. Alunt hflereUcf 

Hbe Languedocian heretics against whom the crusade temporls nostrl qu6d duo suntprindpla rerum, prlo- 

was directed had Imbibed the PanUclan opinions. If clplum fuels et princl[4um teDd>r«rom, eAc. This, 

any one chuses rather to call them Catharlsts, it will opinion, strange as we may think It, was supported 

Bot be material. by Scriptural texts ; so insuffldentis a ra/sn. acqoaln- 

(1) Mat. Paris, p. 26T. ( A. D. f 223. ) e\rck dies unce with tbe sacred writings to secure ttnleamed 
Istos, heeretlcf Albigenses constituerunt slbi Antlpa- and pr^udlced minds from the wildest perversions 
pam hi flntbus^BiUgarorum, Croatlee, ct Dalmatis, of their meaning I Some denied the reality of Christ's 
nomine Barlbolomaeum, etc. We are assured by body; others bis being tbe Son of God; many 
^ood authorities that BOsnla was fuU of Mantcbeans the resurrection of the body ; sofod eren a future 
and Arians as late, as the middle of the fifteenth cen- state^ They asserted in general the Mosaic law to 
tury. JEpena Sylrits, p, 407. Spondanus, ad ann. hare proceeded from tbe devil, moving tlUa by the 
4460. Mosbeim. ^ crimes committed during Its dispensation, and by 

(2) There has been sot prevalent a disposition the words of St. Paul, *' tbe law entered tliat sin 
among English divines to vindicate not only tlie mo- might al^ou^d." They rejected intent liaptlsm, bat 
rals and sincerity, but the orthodoxy of these Albb* were divided as to the reason ; some saying tliat In- 

gsnses, that I deem it necessary to confirm w^at I fonts could not sin, and did not need baptism ; others, 
ave said In tbe text by some authorities, especially that they could not be saved without fattti, and aul- 
as few readers have It in tbeir power to examine this sequently that it was useless. They held sin afier 
very obscure subject. Petrus Monachns, a Cister- baptism to be irremtssible^ It does not appear that 
clan monk, wlio wrote a history of the crusades they r^ectad either of tlie sacraments. They laM 
against the Albigenses, gives an account of the tenets great stress upon the imposition of bands, whidi 
maintained by the different heretical sects. Many of seems to have been their distinctive rite, 
them asserted two principles of creative behigs; a One chrcumstance, which both Alanqs and Bober* 
good one for things invisible, an evil one for things tus Monacbus mentton, and which other antboriUes 
visible; the former author of the New Testament, confirm, is their division into two classes ; tbe Per- 
tbe latter of tbe Old. Novum Testamentum benfgno feet, and tbe Credentes, or Consolatl, both of wblcli 
deo. Veins ver(> mallgno attrlbuebant ; et lllud oxA- appellations are used. The fornpa* abstained ftt>ni 
iiin6repudiabant,pr6Bterquasdamauctoritale8,quas animal food, and from marriage, and led in vmy 
de Veteri Testanoento, Nqvo sunt Inserte, quas oh rdspect an austere life. The latter were a kind of lay 
Novl reverentiam Testament! reclpere dignum sBStl- brethren, living In a secular manner. Tills distloc- 
mabant. A vast number of strange errors are im- tlon is thoroughly Manlcbean, and (eaves no doubt 
piited to them, most of which are not mentioned by as to tbe origin of tbe Albigenses. See Beansobre, 
Alanus, a more dispassionate writer. Du Chesne, Hist, du Manlch^lsm«* t. it. p. 762. and T77. This 
Scriptures Francorum, t. v. p. 558. This Alanus de candid writer represents the early Manlcheans as a 
Insulis, whose treatise against heretics, written liarmless and austere set of eoi^huslasts, exactly what 
about i20(), was published by Masson at Lyons in the Pauliclans and Albigenses appear to have beei^ 
1612, has left, I think, conclusive evidence of tbe in succeeding ages. As many calumnies werevent- 
Manicheism of the Albigenses. He states tbeir argu- ed against one as tbe other, 
ment upon every disputed point as fairly at poasible. 
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year 1160, of a congregation of seceders from the church, )Pvho spread 
very rapidly over France and Germany (1). According to others, 
the original WaUienses were a race of uncorrupted shepherds, who, 
in the valiies of the Alps, had shaken off, or perhaps never learned, 
the system of superstition on which the Catholic church depended 
for its ascendancy. I am not certain whether their existence can be 
distinctly traced beyond the preaching of Waldo, but it is well known 
that the proper seat of the Waldenses or Vaudois has long continued 
to be in certain valiies of Piedmont. The^ pious and innocent sec- 
taries, of whom the very monkish historians spedk well, appear to 
have nearly resembled the modern Moravians. They had ministers 
of their own appointment, and denied the lawfulness of oaths and of 
capital punishment. In other respects their opinions probably were 
not far removed from those usually called protestant. A simplicity 
of dress, and especially the use of wooden sandals, was affected by 
this people (2). 



(II Tbe coniempOTar; writers seem oDtformly to 
represent Waldo as the founder of the Waldenses ; 
and I am not aware that they refer the locality of 
that sect to the Tallies of Piettanont, between Exiles 
and Plgnerol, (see^eger's map, ) which have solong 
t>een distinguished as (be natlre country of the Van* 
dots. lu the acts of^he Inquisition, we And Wal- 
denses, slve paupo'esdeLogduno, used as equivalent 
terms ; and It can hardly be doubted, that the poor 
men of Lyons were the disciples' of Waldo. Alanus, 
the second book of whose treatise against heretics is 
an attack upon the Waldenses, expressly derives 
fhem nrom Waldo. Petrus Honachus does tbe same. 
These seem strong authorities, as it Is pot easy to 
perceive what advantage they coald derive flrom 
mlsrepresenlaf l0n« It has been however a position 
sealousiy maiatained by some modern writers of re- 
«pectaUe name, that the people of the valHes had pre- 
■served a pure faith, for several ages before the ap-. 
pearance of Waldo. I have read what Is advanced 
on this head by Leger. (Qfstolre des Egllses Vaur 
doises, ) and by Alllx, ( Remarks on the Ecclesiastical 
Hl8t<H7 of the €burcGes of Piedmont, ) but without 
finding any sufQclent proof for tbIS' supposition, 
which nevertheless Is not (o be rejected as absolutely 
Improbable. Their best argument is deduced from 
an ancient poem called La Noble Lolgon, an original 
manuscript of which Is In the public library of Cam- 
bridge. This poem is alledged to bear date In Ifoe, 
more than half a century before the appearance of 
Waldo. But the lines that contain the date are loose- 
ly expressed, and may very well suH with any epoch 
t»Vore the termination of the twelfth century. 

Ben ha mil at cent ans compll entl^rame^t, 
Che fu scrltta loro que sen al deri^r temp. 

Eleven hundred years are now gone-and past, 
Since thus it was written ; th^ times ai:e4&e last. 

I have found however a passage in a late work, 
wblcb remarkably Illustrates the antiquity of Alpine 
protestantism, if we may depend on tbe date it as- 
signs to the quotation. Mr. Planta's History of Swit- 
zerland, p. 93. 4to edit., contains the following note. 
** A curious passage, stnghlarly descriptive of the 
character of the Swiss, has lately been discovered in 
a MS. chronicle of the Abbey of Corvey, which ap- 
pears to have been written about tbe beginning of 
tbe twelfth century. Bellglonem nostram, et om- 
Diom Latins ecclesli^ Chrlstlanorum fldem, lalcl ex 
SuavlA, SuIclA, et BavariA humlllare Tolnenint; ho- 



milies ^seducti ab antlqot progenle stmpUdum ho- 
mlnumi qui Alpes et vlclnlam habitant, et semper 
amant antique. In Suavlam, Bavariam, et Itallam 
borealem ss^.lntrant lUorum (ex Suiclfl ) merca - 
lores, qui biblla ediscunt raemorlter, et^rltus ecde- 
slse aversaotur, quos credunt esse novos. Nolunt 
Imagines venerarl, rellqulas sanctorum avet^antur, 
olera comedunl, rai'b mastlcantes camon, alll.nun- 
qniinK Appdla9auseo«l4clrc6M«nlchtB08. Borum 
quidam ab Hungarlfi- ad eos convenerunt, etc" It Is 
a pity that the quotation has been broken off, as It 
might bav<^ Illustrated the^connexlon of the Bulga- 
rians with these sectarieo. 

The Waldenses were always considered as much 
less erroneous In their tenets than tbe A|b)genses, or 
Ifanlcheans. Erant preBtereii alii heretlct, says Ro- 
bert Monacbusin the passage above quoted, qui Wal- 
denses dlcebantur, h quodam Waldio nomine Lug- 
dunensi. Hi quidem mall erant, sed oomparatlone 
alJorum bsreticorum longd minds perversi ; in mul- 
tls enim noMscum convenlebant. In qulbusdam dis- 
sentlebant. Tbe only faults, he seems to impute to 
them are the denial of the lawfulness of oaths and 
capital poqishment, and the wearing wooden shoes. 
By this peculiarity of wooden sandals (sabots ) they 
got the nan>e of Sanbatatl or Insabbatatl. (Uu Cange.) 
William du Puy, another historian of the same time, 
makes a similar distinction, Erant quidam ArlanI, 
quidam HanlchsBi, quidam etiam Waldenses slve 
Lugdunenses, qui Urdt inter se dlssldentes, omnes ta- 
Diien in animarum pemlciem contra fldem Calholl- 
cam consplrabaut ; et 1111 quidem Waldenses contra 
alios acutlsslm6 disputant. Do Cbesno, t. v. p. 666. 
Alanus, In bis second book, where be treats of the 
Waldenses, charges them principally 'with disregard- 
ing the authority of the church and preaching with- 
out a regular mission. It Is evident however from 
the acts of the Inquisition, that tbey denied the ex 
Istence of purgatory ; and I should suppose that, even 
at that time, they bad thrown off most of the popish 
system of doctrine, wblcb is so nearly connected 
with clerical wealth and power. Tbe difference 
made in these records between the Waldenses and 
the Manlcbean sects shews that the imputations cast 
upon the latter were not Indlscrimioitfe calumnies. 
See Lln^rch, p^ 201. and 228. 

The History of Languedoe, by Valssette and Vl^h, 
contains a very good account of the seQtari2s in that 
country; bnl I have not Imm^at^ ^(icess to th(| 
book. I believe that proof will be &und of the dl&« 
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I have already had occasion to relate the severe persecutioii which 
nearly exterminated the Albigenses of Languedoc at the dose of the 
twelfth century, and involved the counts of Toulouse in tbeir ruio. 
The Gatharists, a fraternity of the ^me Paulician origin, more dis- 
persed than the Albigenses, had previously sustained a similar tiial. 
Their belief was certainly a compound of strange 6n*ors with truth; 
but it was attended by qualities of a far superior lustre to orthodoxy, 
by a sincerity, a piety, and a self-devotion, that almost purified the 
age in which they lived (1). It is always important to perceive thstt 
these high moral excellencies have no necessary connexion with spe- 
culative truths; and upon this account I have been more disposed to 
state explicitly the real Manicheism of the Albig0nses; esp€»cially as 
Protestant writers, considering all the enemies of Rome as ih&r 
friends, have been apt to place the OfMuions c^ these sectaries in a 
very false light. In the course of time, undoubtedly, the system of 
their Paulician teachers would have yielded, if the inquisitors had 
admitted the experiment, to a more accurate study of the Scriptures, 
and to the knowledge which they would have imbibed from the 
church itself. And, in fact, we find that the peculiar tenets of Ma- 
nicheism died away after the middle of the thirteenth centorf, 
although a spirit of dissent from the established creed broke out in 
abundant instances during the two subsequent ages. 

We are in general deprived of explicit testimonies in tracbgthe 
revolutions of popular opinion. Much must therefore be left to con- 
jecture ; but I am inclined to attribute a very extensive effect to the 
preaching of these heretics. They appear in various countries nearly 
during the same period, in Spain, Lombardy, Germany, Flanders, 
and England, as well as France. Thirty unhappy persons convieled 
of denying the sacraments, are said to have perished at Otford by 
cold and fomine in the reign of Henry II. In every country the new 
sects appear to have spread chiefly among the lower people, which, 
while it accounts for the imperfect notice of historians, indicates amore 

Unction between tbe Waldenses and Albigenses In against the Catbart. He glres an etymology of tbeir 

t. 111. p. 446. But I am latisfled tbat no one wbo bas name ii,catta ; quia escnlantur posterlora catti; U 

looked at tbe original autborttles will dispute tbe eajus specie, utaiant,ffppareretll»Lacirer. p.lM. 

proposition. These Benedictin historians represent This notable charge was broaght afl^wazds iq^Bft 

tbe Henrlcians, an early sect of reformers, condemn- the Templars. 

ed by tbe council of Lombez, in l<65, as Manicbees. as to the Waldenses, tbelr Innocence Is oat of ail 
Mosbelm considers them as of tbe Yaudois school, doubt. No book can be written tn a more edifying 
They appeared some time before Waldo. manner than La Noble LolQon, of which large ex- 
(4) Tbe general testimony of tbelr enemies to tbe tracts are glf en by Leger, In his Uistolre des Egli«9 
purity of morals among tbe Languedocian and Ly- Vaudolses. Four lines are quoted by Voltaire, (Hist, 
onese sectaries Is abui^dantly sufficient. One Re- VolTer8elle,c. 09.) as a* specimen of the Provencal lao' 
gnler, who bad lived among them, and became after- guAge, though they belong rather to tbe patoti of ih * 
wards an inquisitor, does them Justice in this respect, vallies. But as be has not copied them rIgbUy, and 
See Turner's History of England for several other as they Illustrate tbe subject of this note, I shall re- 
proofs of this. It must be confessed, tbat the Catha- peat them here from Leger, p. 28. 
rlsts are not free from tbe imputation of promiscuous 

licentiousness. ' But whether this. was a mere calum- Qde sel se troba aloun bon qu^ vollla apiar Dio 
ny, or partly founded upon truth, I cannot deter- temer Jeshu Xrist, 

mine. Their prototypes, the ancient Gnostics, are Que non volila maudire, nl Jura, nl mentbr, 
said io have been divided into two parties, tbe aus- Nl avoutrar, nl aucire, nl penre de Taatruy, 
tere and the relaxed ; both condemning marriage for Nl venjar se de 11 slo ennemlCv 
opposite reasons. Alanus, In the book above quoted, IIII dls<Ni quel e9 Yaudes e degne de morlr. 
seems to have takeq np several vulgar p^Judlces 
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substantial influence upon the nH>ral condition of society than the 
conversion of a few nobles or ecclesiastics (1). 

But even where men did not absolutely enlist under the banners 
of any new sect, they were stimulated by the temper of their age to 
a more zealous and independent discussion of their religious system. 
A curious illustration of this is furnished by one of the letters of In- 
nocent III. He had been informed by the bishop of Metz, as he 
states to the clergy of the diocese, that no small multitude of laymen 
and women having procured a translation pf the. gospels, epistles of 
St. Paul, the psaker, Job, and other books of Scripture, to be made 
for them into French, meet in secret conventicles to hear them read, 
and preach to each other, avoiding the company of those who do not 
join in their devotion, and having been reprimanded for this by some 
of their parish priests, have withstood them, alledging reasons from 
the Scriptures, why they should not be so forbidden. Some pf them 
too deride the ignorance of their ministers, and maintain that their 
own books teach them more than they can learn from the pulpit, and 
that they can express it better. Although the desire of reading the 
Scriptures, Innocent proceeds, is rather praiseworthy than reprehen- 
sible, yet they are to be blamed for frequenting secret assemblies, 
for usurping the office of preaching, deriding their own ministers, 
and scorning the company of such as do not concur in their novelties. 
He presses the bishop and chapter to discover the author of this 
translation, which could not have been made without a knowledge of 
letters, and what were his intentions, and what degree of orthodoxy 
and respecttor the Holy See those who used it possessed. This letter 
of Innocent III., however, considering the naiure of the man, is 
sufficiently temperate and conciliatory. It seems not to have an- 

(I) It would be dffBcalt to specify all the dispersed complete parallel (o the erents that happened In f 682 

avthorltles which attest the ezlsteoce of the sects de- at Salem In New England. A few obscnre persons 

rlTed fk'om the Waldenaes and Faulldans In Iha were accused of vaudtrie^ or witchcraft. After 

twelfth, thirteenth, and foarteenth centuries. Be- their condemnation, which was foanded on confes- 

sides Moshelm, who has paid considerable attention sions obtained b^ torture, and afterwards retracted , 

to the subject, I would mention some articles In Du an epidemical contagion of superstitious dread was 

Gauge, which supply gleanings; namely, Beghardl, diffused all around. Numbers were arrested, and 

Bulgart, LollardI, Paterinl, Plcardi, Plfll, PopuUcani. burned allre by order of a tribunal instituted for the 

Upon the subject of the WaMenses and Alblgen- detection of this ofrence, or detained In prison ; so 

ses generally, l have borrow^ some light from that no person in Arras thought himself safe. It. 

Mr. Turner's History ofEngland, toI. 1|. p. 377. 383. was beHe?ed that many were accused for the sake of 

This learned writer has seen some books that have Uieir possessions, which were cooflsoal6d to the use 

not fallen into my way ; and I am indebted to him of the church. At length the duke of Burgundy In^ 

for a knowledge of Alanus's treatise, which I hare terfered, and put a stop to the persecutions. The 

since read. At tlie same time, I must observe, that whole narrative in Du Olercq is Interesting, as a cu- 

Mr. Turner has not perceived the essential dlstlno- rious document of the tyranny of bigots, and of the 

tlon between the two leading sects. facility with which it is turned to private ends. 

The name of Alblgenses does not frequently occur To return to the Waldenses : the principal course 

after the middle of the thirteenth century ; but the qf their emigration is said to have been into Bohe- 

^aldenses, or sects bearing that deii^mlnation, were mla, whdre, in the fifteenth century, the name was 

dispersed over Europe. As a term of different re- borne by one of the seceding sects. By their profes- 

proach was derived from tl)^ word Bulgarian, so slon of faith, presented to Ladlslaus Posthumus, It 

voudene, or the profession of the Yaudois, was KNOe- appears that they acknowledged the corporal pre- 

times api^lied to witchcraft. Ti^us in the proceed- sence in the eucharlst, but i^ectcd purgatory and 

Ings of the Gbambre BrAlante at Arras, in 1459, other Bmnlsh doctrines. See it in the Fasciculus 

against persons accused of sorcery, their crime Is Rerum eipetendarum et fugtendarum, a collection 

denominated vauderie. The fullest account of this of treatises illustrating the origin of the Reformation, 

remarkable story is found In the Memoirs of Du originally published at Cologne in 1585, and reprlnt- 

Cleroq, first published In the gmerai coHectloil of ed at London in f 000. 
Historical Memoirs, t. Ii. p. 430. 47f . It exhibits a 
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8wered its end ; for in another letter he complains that some members 
of this little association continued refractory, and reused to obey 
either the bishop or the pope (1). 

In the eightli and ninth centuries, when the Vulgate had ceased to 
be generally intelligible, there is no reason to sulpect any intention 
in the church to deprive the laity of the Scriptures. Translations 
were freely made into the vernacular languages, and perhaps read in 
churches, although the acts of saints were generally deemed more 
instructive. Louis the Debonair is said to have caused a German 
vei*sion of the New Testament to be made. Otfrid, in the same 
century, rendered the gospels, or rather abridged them, into German 
verse. This work is still extant, and i& in several respects an abject 
of curiosity (2). In the eleventh or twelfth century, we find trans- 
lations of the Psalms, Job, Kings, and the Maccabees into French (3). 
But after the diffusion of heretical opinions, or what was much the 
same thing, of free inquiry, it became expedient to secure the ortho- 
dox faith from lawless interpretation. Accordingly the coundl of 
Toulouse, in 1229, prohibited the laity from possessing the Scrip- 
tures ; and this precaution was frequently repeated upon subsequent 
occasions. , . 

The ecclesiastical history of the thirte^th and fourteenth centuries 
teems with new sectaries and schismatics, various in their aberrations 
of opinion, but all concurring in detestation of the established 
church (4). They endured'severe persecutions with a sincerity and 
firmness which in any cause ought to command respect. But in ge- 
neral we find an extravagant fanaiicfsm among them ; and I do not 
know how to look for any amelioration of society from the Frandscan 
secedei^, who quibbled about the property of things consumed by 
use, or from the mystical visionaries of different appellations, whose 
moral practice was sometimes more than equivocal. Those who feel 
any curiosity about such subjects, which are by no means unimpor- 
tant, as they illustrate the history of the human mind, will find them 
treated very fully by Mosheim.. But the original sources of infor- 
mation are not always accessible in this country, and the research 
would perhaps be more fatiguing than profitable. 
uiiardsoTEn- I ^^U, for an oppositc reason^ pass lightly over the 

gland. great revolution in religious opinion wrought in England 
by Wicliffe, which will generally be familiar to the reader from our 
common historians. Nor am I concerned to treat of theological in- 
quiries, or to write a history of the church. Considered in its effect 
upon manners, the sole point which these pages have in view, the 

«) Opera lonoceot. lU. f>. 468. S37. Atrandatlon tO the corraptloDs of Borne liae commonly been aakl 

of tbe Bible bad been made by direction of Peter to hare beoi first oTade by the Franciscan Moedere. 

Waldo ; but wbelber this used In Lorraln viot the But It may be traced higher, and Is remarkably 

same, does not appear. Meti was full of tbe Van- pointed out by Dante. 

dots, as we And by otber authorities. ^, „. ^„„t„„ „i „«„«.«« n v»«««ii»*» 

iJ o w..» . -.w ....... ... Dl vol paistor s' accorse II vangeiista, 

(2) Schllterl Thesaurus AnUq. Teutonlcorum, 1. 11. Qaando colel tbe slede sovra r acqoe 

(3) M6m. de TAcad. des Inscrlpt. t. xtU. p. 720. Pultanegglar co' regl a lul fb Tlsta. 

0) The appllcaClon of tbe vision* of tbe Apocalypse inferno, cant. xlx. 
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preaching of this new sect certainly produced an extensive reforma- 
tion. But their virtues v^ere by no means free from some unsocial 
qualities, in which, as well as in their superior attributes, the Lollards 
bear a very close resemblance to the Puritans of Elizabetb*s reign; a 
moroseness that proscribed all cheerful amusements, an uncharitable 
malignity that made no distinction in condemning the established 
<^l6i*gy9 sud a narrow prejudice that applied the rules of the Jewish 
law to modem institutions (1). Some of their principles were far 
more dangeroug to the good order of society, imd cannot justly \>e 
ascribed to the Puritans, though they grew afterwards out of the 
same soU. Such was the notion, which is imputed also to the Albi- 
genses, that civil magistrates lose their right to govern by commit- 
ting sin, or, as it Was quaintly expressed in the seventeenth century, 
that dominion is founded in grace. These Extravagances however 
do not belong to the learned and politic Wicliffe, however they might 
be adopted by some of his enthusiastic disciples (2). Fostered by 
the general ill-will towards the church, his principles made vast pro- 
gress in England, and, unlike those of earlier sectaries, were em- 
braced by men of i^ank and civil influence. Notwithstanding the 
check they sustained by the sanguinary law of Henry IV., it is highly 
probable that multitudes secretly cherished them down to the sera of 
the Reformation. 

From England the spirit of religious innovation was HiusftesofBobe- 
propagated into Bohemia; for though John Huss was "^^ 
very far from embracing all the doctrinal system of Wicliffe, it is 
manifest that his zeal had been quickened by the writings of that re- 
former (3). Inferior to the Englishman in ability, but exciting greater 
attention by his constancy and sufferings, as well as by the memo- 
rable war which his ashes kindled, the Bohemian martyr was even 
more eminently the precursor of the Reformation. But still regarding 
these dissensions merely in a temporal light, I cannot assign any be- 
neficial effect to the schism of the Hussites, at least in its imme- 
diate results, and in the country where it appeared. Though some 
degree of sympathy with their cause is inspired by resentment at the 
ill faith of their adversaries^ and by the^ssociations of civil and re- 
ligious liberty, W6 cannot estimate the Taborites and other sectaries 

|f ) Walslogham, p. 2S^ lewis's Life of Peacoek, jotUce 4o his cbarader; ?7b!cb, I need not ss^y, Is un- 

p.65. BtshopiPeacock^s answer to the Lollards of Ills fairly represented by such historians as Collier, and 

time eontalns passages well worthy of Hooker, both such anttquarles as Thomas Bearne. 

for weight of matter and dignity of style, setting forth (2) Lewis's Life of Wicliffe, p. 4 151 Lenfant, Hist. 

tlie necessity and Importance of ^4he moral law of da Conclle de' Constance, 1. 1. p. 24a. 

klnde, or moral phllosopbje," In (^position to those (3) Huss does not appear to haye rejected any of 

in^bo derive all morality ftrom revelaAlon. the peculiar tenets of popery. Lenfant, p. 444. He 

This great man fell afterwards under the dlsplea- embraced, like Wicliffe, the predestliiarlan system 

sure of the church tor propositions, not Indeed he- 0f Augustine, without pausing at any of those In- 

retlcal, but repugnant to her scheme of spiritual ferences, apparently deduclble from It, which. In the 

power. He asserted. Indirectly, the right of prirate heeds of enthusiasts^ may produce such extenslTe 

Judgment, and wrote on theological subjects in En- mischief. These were maintained by Huss, ( Id. 

glisb, which gave much offence. In fact. Peacock p. 328. ) though not perhaps so crudely as by Luther, 

seems to have hoped that his acute reasoning would Every thing relative to the history and doctrine of 

convince the people, without requh'lng an implicit Huss and his followers will be found In Lenfant's 

faith. But be greatly misunderstood the principle three works, on the councils ofPlsa, Constance, and 

of an infainble ehnrcb. Lewis's Life of Peacock does Basle. 
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of that description but as ferocious and despers^ fenatics (1). Per- 
haps beyond the confines of Bohemia more substantial good may 
have been produced by the influenoe of its reformation, and a better 
tone of morals inspired into Germany. But I must again repeat 
that upon this obscure and ambiguous subject I assert nothing defi- 
nitely, and liltle wjth confidence. The tendencies of religious dissent 
in the four ages before the Reformation appear to have generally 
conduced towards the moral imprpyement of mankind ; and facts of 
this nature occupy a far greater space in a philosophical view of so- 
ciety during that period, than we mightat first imagine; but every 
one who is disposed to prosecute this inquiry will assign their cha- 
racter according to the result of his own investigations. 
imtitutionof But the bcst school of moral disciplme which the 

cbiTairy. niiddlc agcs afforded was the institution of chivalry. 
There is something perhaps to allow for the partiality of modern 
writers upon this interesting subject; yet our most sceptical criticism 
must assign a decisive influence to this great source of human im- 
provement. The more deeply it is considered, the more we shall 
become sensible of its importance. 

There are, if I may so say, three powerful spirits, which have 
from time to time moved over the face of the waters, and given a 
predominant impulse to the moral sentiments and energies of man- 
kind. These are the spirits of liberty, of religion, and of booour. 
It was the principal business of chivalry to aninifate and clierish the 
last of these three. And whatever high magnanimous energy the 
love of liberty or religious zeal has ever imparted, was equailedby 
the exquisite sense of honour which this institution preserved. 

Its on m ^^ appears prcJ3able, that ihe custom of receiving 

arms at the age of manhood with some solemnity was 
of immemorial antiquity among the nations that overthrew the Ro- 
man empire. For it is mentioned by Tacitus to have prevailed smuog 
their German ancestors; and bis expressions might have been used 
with no great variation to describe the actual ceremonies of juiighl' 
hood (2). There was even in that remote age a sort of public trial as 
to the fitness of the candidate^ which, though perhaps confined to bis 
bodily strength and activity, might be the germ of that refined in- 
vestigation which was thought necessary in the perfect stage of chi- 
valry. Proofs, though rare and incidental, might be adduced to 
shew, that in the time of Charlemagne, and even earlier^ the sons of 
monarchs at least did not assume manly arms without a regular in- 
vestiture. And in the eleventh century, it is evident that this was a 
general practice (3)* 

« 

(f ) Lenfaiit, Hist, djs la Guerre des Hussites et du apad eos toga, hie primus javentn honos ; ante tMc 

Condle de Basie. Scbmldt, Hist, des Allemands, t. t. (tomas pars Tldeutur, mox reipabUcffi. De Morilnt 

(2| Nihil neque publicce neque privats rei nisi ar- German, c. i3. 

mati agunt. Sed arma sumere non ant^ caiquam (3) William of Jttalmsbury says that Alfred confer- 

morls, qu&m dritas snfTectamm probarerit. Turn red knighthood on Athelstan, donatnm cblamyde 

in ipso concliio, Tel principom aliquis, Tel pater, Tel eoccineA, gemmato balteo,ense Saxonlco cam tb^dA 

propinquus scuto framefique JoTenem ornant ; hsec aured. 1. 1K c. 6. St. Paiaye ( MiOMrfres sor la Ctw- 
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This ceremoDy, however, would perhaps of itself have done litde 
towards forming that intrinsic principle which characterized the ge- 
nuine cfaivjdry* But in the retgn of Charlemagne we find a military 
distinction, that appears#in fact as well as in name, to have given 
birth to that insUtution/ Certain feudal tenants, and I suppose ialso 
alodial proprietors, were bound to serve on horseback, equipped 
with the coat of msui. These were called Caballarii, from which the 
word chevaliers is an obvious corruption (1). But he who fought on 
horseback, and had beai invested vdth peculiar arms in a solemn 
manner, wanted nothing more to render him a knights Chivalry 
therefore may, in a general sense, be referred to the age of Charie- 
magne. We may however go fiarther, and observe that these dis- 
tinctive advantages above ordinary combatants were probably the 
sources of that remarkable valour and that keen thirst for glory, 
which became the essential attributes of a knightly character. For 
confidence in our skill and strength is the usual foundation of courage ; 
it is by feeling ourselves able to surmount common dangers, that wc 
become adventurous enough to eucounter those of a more extraor- 
dinary nature, and to whidi more glory is attached. The reputation 
of superior personal prowess, so difficult to be attained in the course 
of modern warfare, and so liable to erroneous representations, was 
always within the reach of the stoutest knij^ht, and was fotmded on 
claims which could be measured with much accuracy. Such is the 
subordination and mutual dependence in a modern army, that every 
man must be content to divide his glory with his comrades, his ge* 
neral, or his soldiers. But the soul of chivalry was individual ho- 
nour, coveted in so entire and absolute a perfection, that it must not 
be shared with an army or a nation. Most of the virtues it inspired 
were what we may call independent, as opposed to those which are 
founds upon social relations. The knights-errant of romance per- 
form their best exploits from the love of renown, or from a sort of 
abstract sense of justice, rather than from any solicitude to promote 
the happiness of mankind. 1^ these springs of action are Jess ge* 
nerally beneficial, they arey however, more connected with elevation 
of character than the systematic prudence of men accustomed to s6^ 
<Aal life. This solitary and independent spirit of chivalry, dwelling, 
as it were, upon a rock, and disdaining injustice or falsehood from a 
consciousness of internal dignity, without any calculation of their 
consequences,^ is not unlike what we sometimes read of Arabian diiefs 
or the North-American Indians (2). These nations, so widely remote 
from each other, seem to partake of that moral energy, which among 
European nations, far remote from both of them, was excited by the 

▼alerle,p.2.)jiientlontotlierliiftanpe8;wlikAma7 (IQ We must take tor this the more feToarable 
also be foand In Do Cange's Glossary, y. Arma, and representations of the Indian nations. A deterlorat- 
In bls22d dissertation on Jolwrllle. log intercoarse wlth^Enn^ieans or a race of Enro- 
ll) Gomltes et YassalH nostri qui booeflda habere pean ^traction has tended to efface those virtues, 
DOsoQiUnrf eteaAa/tort^omnes ad placttum nostrum ifhlch posslblT were rather exaggerated by earlier 
renlant bend preparatf. Capltularie, A. D. 807. In writers. 
Baluze, 1. 1. p. 460. 
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spirit of chivalry. But the most beautiful picture that vrs& ever pour- 
trayed of this character is the Achilles of Homer, the representative 
of chivalry in its most general form, with all its sincerity and unyidd- 
ing rectitude, all its courtesies and munifii^nce. Calmly indifferent 
to the cause in which he is engaged, and contemplating with a serious 
and unshaken look the premature death that awaits him, his heart 
only beats for glory and friendship. To this sublime character, bat- 
ing that imaginary completion, by which the creations of the poet, 
like those of the sculptor, transcend all single works of nature, there 
were probably many parallels in the ages of chivah^y ; especially be- 
fore a set education and the refinements of isodety had altered a 
little the natural unadulterated warrior of a ruder period. One il- 
lustrious example from this earlier age is the Gid Ruy Diaz/ whose 
history has fortunately been preserved much at length in several 
chronicles of ancient date, and in one valuable poem ; and though I 
will not say that the Spanish hero is altogether a counterpart of 
Achilles in gracefulness and urbanity, yet was he inferior to none 
that ever lived, in frankness, honour, and magnanimity (1). 

Its connexion ^ ^^^ ^^^^ ^^^ ^^ chivalry, it was closely connected 
with feudal ler- with the military service of fiefe. The Gaballarii in the 
^^' CafHtularies, the Milites of the eleventh and twelfth cen- 

turies, were landholders who followed their lord or sovereign into 
the field. A certain value of land was termed in England a knight's 
fee, or, in Normandy, feudum loricse, fief de baubert, from the coat 
of mailwhich it entitled and required the tenant to wear; a military 
tenure was said to be by service in chivalry. To serve as knights, 
mounted and equipped, was the common duty of vassals; it implied 
no personal merit, it gave of itself a claim to no civil privileges. But 
this knight-service founded upon a feudal (^ligation is 4,0 be carefully 
distinguished from that superior chivalry in which all was indepen- 
dent and voluntary. The latter, in fact, could hardly flourish in its 
full perfection till the military service of feudal tenure began to de- 
cline ; namely, in the thirteenth century. The origin of this personal 
chivalry I should incline to refer to the ancient usage of voluntary 
commendation, which 1 have mentioned in a foriq^r chapter. Hea 
commended themselves, that is, did homage and professed attach- 

(4) Since tbb passage was written, 1 have found a tlaient of Achilles Is Indepe&dent and seU-sapport- 

paralleF drawn by Mr. Sharon Tamor, In his yalu- ed; so those of Hector all hear refereooe to his 

able mstory of England, between Achilles and Rich- kindred and bis cOontry. TIm irdour of the one 

ard Coeur de Lion ; the superior Justness of which might haie been extlhgnlstaed for want of nourlsb- 

1 readily acknowledge. The real hero does not In- Aent In Thessaly ; but that of the other might, we 

deed excite so much Interest In me as the poetical ; fancy, baTO nerer been kindled but for the dangers 

but the marks of resemblanee are very striking, of Troy. Peace could have brought no delight to 

whether we consider their passtons, their talents, the one but from the memory of war ; war had no 

their virtues, their vices, or the waste of their be- alleviation to tbeother but from the Images of peace, 

rolsm. Compare, for example, the'two speeches, beginning 

The two principal persons in the Iliad, If I may IL. Z. 441. and 11. n. 49. ; or rather compare the two 

digress into tbe observation, appear to me represen- characters througlioui the Iliad. So wooderfhlly 

tatlves of the heroic character In Its two leading va- were those two great springs of boman sympathy, 

rietles : of the energy which has Its sole principle of varkrady Interesting according to tbe diversity of 

action within Itself, and of Ihat which borrows its our tempers, first touched by tliat ancient patriarch, 
impulse from external rdatlons ; of the spirit of h quo, oeii fonte perenni. 

honour. In short, and of patriotism. As every sen- Vatum Plerlis ora rigantur aqols. 
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ment to a prince or lord ; generally indeed for protection This connexion 
or the hope of reward, but sometimes probably for the *>~^"- 
sake of distinguishing themselves in his quarrels. When ibey re^ 
ceived pay, which must have been the usual case, they were literally 
his soldiers, or stipendiary troops. Those who could afford to exert 
their valour without recompense were like the knights of whom we 
read in romance, who served a foreign master through love, or thirst 
of glory, or gratitude. The extreme poverty of the lower nobility, 
arising from the subdivision of fiefs, and the politic generosity of 
rich lords, made this connexion as strong^as that of territorial depen- 
dence. A younger brother, leaving the paternal estate, in which he 
took a slender share, might look4o wealth and dignity in the service 
of a powerful count. Knighthood, which be could not claim as his 
legal right, became the object of bis chief ambition. It raised him 
in the scale of society, equalling him in dress, in arms, and in title, 
to the rich landholders. As* it was due to his merit, it did much 
more than equal him to those who had no pretensions but from 
wealth : and the territorial knights became by degrees ashamed of 
assuming the title till they could challenge it by real desert. 

This class of noble and gallant cavaliers, serving com- g„^ ^^ ^^^ 
monly for pay, but on the most honourable footing, be- crusades on chi- 
came far more numerous through the cruisades ; a great ^^^^' 
epoch in the history of European society. In these wars, as all feudal 
service was out of the question, it was necessary for the richer barons 
to take into their pay as many knights as they could afford to main- 
tain : speculating, so for a& such motives operated, on an influence 
with Che leaders of the expedition, and on a share of plunder, pro- 
portioned to the number of their followers. During the period of the 
crusades, we find the institution of chivalry acquire its full vigour as 
an order of personal nobility ; and its original connexion with feudal 
tenure, if not altogether effaced, became in a great measure foN 
gotten in the splendour and dignity of the new form which it wore. 
- The crusades, however, changed in more than one ^^^^^^ ^^ 
respect the character of chivalry. . JSefore that epoch it nected wuhreii- 
appears to have had no particular reference to religion. **°"* 
Ingulfus indeed tells us that the Anglo-Saxons preceded the ceremony 
of investiture by a confession of their sins, and other pious rites, and 
they received the order at the hands of a priest^ instead of a knight. 
But this was* derided by the Normans as effeminacy ^ and seems to 
have proceeded from the extreme devotion of the English before the 
conquest (1). We can hardly perceive indeed why the assumption 
of arms to be used in butchering mankind should be treated as a re- 
ligious ceremony. The clergy, to do them justice, constantly op- 
posed the private wars( in which the courage of those ages wasted 
itself; and all bloodshed was subject in strictness to a canonic^ pe- 

(4) Ingoltas In Gale xr Scrtptores, 1. 1. p. TO. Wll- Lanfranc, which looks as If the ceremony was not 
Ham Roftis, boweTO', was knighted bf Archbishop absolately repugnant tgrtbe I«(orman practice. 
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nance. But the purposes for Mrhicb men bore arms in a crusade so 
sanctified their use, that chivalry acquired the character as mudi of 
a religimis as a military institution. For many centuries, the reco- 
very of the Holy Land was constantly at the heart of a brave and 
superstitious nobility; and every knight was supposed at his creation 
to pledge himself^ as occasion should arise, to that cause. Meanwhile, 
the defence of God's law against infidels was his primary and standing 
duty. A knight, whenever present at mass, held the pomt of his 
sword b^re him while the Gospel was read, to signify bis readi- 
ness to support it. Writers of the middle ages compare the knightly 
to the priestly character in an elaborate parallel, and the investiture 
of the one was supposed analogous to the ordination of the other. 
The ceremonies upon this occasion were almost v^holly religious. 
The candidate passed nights in prayer among priests ma church ; he 
received the sacraments; he entered into a bath, and was clad with 
a white robe, in allusion to the presumed purification of his life; his 
sword was solemnly blessed : every thing in short was contiived to 
identify bis new condition with the defence of religion, or at least of 
the church (1). 

And withgaitan- To this stroug tiucturc of religion which entered into 
^' the composition of chivalry from the twelfth century 

was added another ingredient equally distinguishing. A great re- 
spect for the female sex had always been a remarkable cbaracterfstic 
of the Noithem nations. The German women were bigfa-spirited 
and virtuous ; qualities which might be causes or consequences of the 
veneration with wBich they were regarded. I am not sure that we 
could trace very minutely the condition of women for the period 
between the subversion of the Roman empire and the first crusade; 
but apparently man did not grossly abuse his superiority : and in 
point of dvil rights, and even as to the inheritance of property, the 
two sexes were placed perhaps as nearly on a levd as the nature of 
such warlike societies would admit. There seems, however, to have 
been more roughness in the social intercourse between the sexes than 
we find in later periods. The spirit of gallantry, which became so 
animating a piinciple of chivalry, must be ascritod to tke progres- 
sive refinement of society during the twelfth and two succeeding c^- 
turies. In a rude state of manners, as ^mpng the lower people in 
all ages, woman has not full scope to display those fascinating graces, 
by which nature has designed to counterbalance the strength and 
energy of mankind. Even where those jealous customs that degrade 
alike the two sexes have not prevailed, her lot is domestic Seclusion ; 
nor is she fit to share in the boisterous pastimes of drnnken merri- 
m^t to which the intercourse of an unpolished people is confined. 
But as a taste for the nK>re elegant enjoyments of wealth arises, a^ 

(I) Du Cange, t. Miles, and 22d Dissertation on other cblralroos principles, will lie foand in ror- 

Joinville. St. Palaye, M6m. sur la CheTalerie, part 11. dene de Chevalerle, a long metrical romance pob- 

A cnrioQS original lllnstratlon of this, as well of llsbed In Barbaien'sFabliaaz, t.l.p. 59. (edit. 4808.) 
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taste wWch it is always her policy and her delight to nourish, she 
obtains an ascendancy at first in the lighter hour, and from thence 
in the serious occupations of life. She chases, or brin^ into sub- 
jection the god of wine, a victory which might seem more ignoble, 
were it less difficult, and calls in the aid of divinities more propi- 
tious to her ambition. The love of becoming ornament is not per- 
haps to be regarded in the light of vanity ; it is rather an instinct 
which woman has received from nature to give effect to those charms 
that are her defence ; and when commerce began to minister more 
effectually to the wants of luxury, the rich furs of the North, the gay 
silks of Asia, the wrought gold of domestic manufacture, illumined 
the halls of chivalry, and cast, as if by the spell of enchantment, that 
ineffable grace over beauty which the choice and arrangement of 
dress is calculated to bestow. Courtesy had always been the proper 
attribute of knighthood ; protection of the weak its legitimate duty ; 
but these were heightened to a pitch of enthusiasm when woman 
became t^ir object. There was Httle jealousy shewn in the treat- 
ment of that sex, at least in Fjrance, the fountain of chivalry; they 
were present at festivals, at tournaments, and sat promiscuously in 
the halls of their castles. The romance of Perceforest (and romances 
have always been deemed good witnesses as to manners) tells of a 
feast where eight hundred knights had each of them a lady eating 
off his plate (i). For to eat off the same plate was an usual mark of 
gallantry or friendship. 

Next therefore, or even equal to devotion, stood gallantry among 
the principles of knighthood. But all comparison between the two 
was saved by blending them together. The love of God and the 
ladies was enjoined as a single duty. He who was faithful and true 
to his mistress was held sure of salvation in the theology of castles 
though not of cloisters (2). Frois^rt announces that he had under- 
taken a collection of amorous poetry with the help of God and of 
love; and Boccace returns thanks to each for their assistance in the 
Decameron. The laws sometimes united in this general homage to 
the fair. We will, says James II. of Aragon, that every man, whe- 
ther knight or no, who shall be in company with a lady, pass safe 
and unmolested, unless he be guilty of murder (3). Louis II. duke 
of Bourbon, instituting the order pf the Golden Shield, enjoins his 
knights to honour above all the ladies, and not to permit any one to 
slander them, *^ because from them after God comes all the honour 
that men can acquire (4)." x 

The gallantry of those ages, which was very often adulterous, had 

r 

(I) T eut halt ccns ctievalleiv stent h table; et si 1. 1. p. 41. I qaote St. Palaye's Memoirs fhmi tbe 

ii*y east celul qui n'eust one dame ou ane pucelle k first edition In 1759, yvhlcb Is not the best. 

son teaeUe. In Lancelot da Lac; a lady wbo was (3) Statalmus, qu6domnls homo, slve miles sire 

troubled withe Jealous husband, complains that It alias, qui Iverlt cam donilnd geoerosA, salrus sit 

was a long time since a knight bad eat off her plate, atqne secnrus, nisi fberit homlctda. De Marca, 

Le Grand, 1. 1. p. 24. Marca HIspanIca, p: 1428. 

(4) Le Grand, t. i. p. 120. St. Palaye, t. I. p. 13. 

(?) Le Grand, Fabllanx, t. II). p. 438. St. Palaye, 134. 221. . Fabliaux, Romances, etc. passim. 

n. 49 
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certaioly no right to profone the name of rdigion ; but its union with 
valour was at least more natural, and became so intimate, that the 
same word has served to express both qualities. In the French and 
English wars especially, the knights of each country brought to that 
serious conflict the spirit of romantic attachment which bad been 
cherished in the hours of peace. They fought at Poitiers or Ver- 
neuil as they had fought at touniaments, bearing over their armour 
•scarves and devices, as the livery of their mistresses, and asserting 
the paramount beauty of her they served, in vaunting challenges 
towards the enemy. Thus in the middle of a keen skirmish at Cher- 
bourg, the squadrons remained motionless, while one knight challeng- 
ed to a single combat the most amorous of the adversaries. Such a 
defiance was soon accepted; and the batde only recommenced, v?ben 
one of the champions had lost his life for his love (1). fai the first 
campaign of Edward's war, some young English knights wore a co- 
vering over one eye, vowing, for the sake of their ladies, never to 
see with both, till they should have signalized their prowess in the 
field (2). These extravagancies of chivalry are so common that they 
form part of its general character, and prove how far a course of 
action which depends upon the impulses of sentiment may come to 
deviate from common sense. 

It cannot be presumed that this enthusiastic veneration, this de- 
votedness in life and death, were wasted upon ungrateful natures. 
The goddesses of that idolatry knew too well the value of their wor- 
shippers. There has seldom been such adamant about the female 
heart, as can resist the highest renown for valour and courtesy, 
united with the steadiest fidelity. ** He loved, (says Froissart of 
Eustace d'Auberthiconrt, ) and afterwards married Lady Isabd, 
daughter of the count of Juliers. Thi^ lady too loved Lord 
Eustace for the great exploits in arms which she heard told of him, 
and she sent him horses and loving letters, which made the said 
Lord Eustace more bold than before, and lie wrought such feats of 
chivalry, that all in his company were gainers (3)." It were to be 
wished that the sympathy of love and valour had always been as 
honourable. But the morals of chivalry, we cannot deny, were not 
pure. In the amusing fictions which seem to have been the only 
popular reading of the middle ages, there reigns a licentious spirit, 
not of that slighter kind, which is usual in such compositions, but 
indicating a general dissoluteness in the intercourse of the sexes. Tins 
has often been noticed of Boccaccio and the early Italian novelists; 
but it equally characterized the tales and romances of France, whe- 
ther metrical or in prose, and all the poetry of the Troubadours (4). 
The violation of marriage-vows passes in them for an incontestable 
privilege of the brave and the fair; and an accomplished knight 

|f I St. Falaye, p. 222. 4he character of the Proreo^l morality may be 

(2) Froissart, p. 33. collected firom MiUot, Hist, des Troubadours, pas- 

^) St. Palaye, p. 208. slm; and l^om Slsmondl, LUtteatvre du Midi, i. I. 

W The romaoces will speak for themkeltes ; and p. 479. elc. See too St. Palaye, t. U. p. 62. and 68. 
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seems to have enjoyed as undoubted prerogatives, by general con- 
sent of opinion, as w^ere claimed by the brilliant courtiers of Louis XV. 

But neither that emulous valour which chivalry excited, nor the 
religion and gallantry which were its animating principles, alloyed 
as the latter were by the corruption of those ages, co^Id have ren- 
dered its institution materially conducive to the moral improvement 
of society. There were, however, excellencies of a very high class 
which it equally encouraged. In the boidkS professedly written to 
lay down the duties of knighthood, they appear to spread over the 
whole compass of human obligations. But these, like other books 
of morality, strain their schemes of perfection far beyond the actual 
practice of mankind. A juster estimate of chivalrous manners is to 
be deduced fropi romances. Yet in these, as in all similar fictions, 
there must be a few ideal toilches beyond the simple truth of cha- 
racter; and the picture can only be interesting, when it ceases to 
present images of mediocrity or striking inlt)erfection. But they re- 
ferred their models of fictitious heroism to the existing standard of 
moral approbation; a rule, which, if it generally falls short of what 
reason and religion prescribe, is always beyond the average tenour 
of human conduct. From these and from history itself, w6 may infer 
the tendency of chivalry to elevate and purify the mora} feelings. 
Three virtues may particularly be noticed, as essential, virtues deenwr 
in the estimation of mankind, to the character of a essenuai tohhi- 
knight ; loyalty, courtesy, and munificence. ^**^" 

The first of thiese, in its original sense, may be de- 
fined, fidelity to engagements ; whether actual promises, °^* ^' 
or such tacit obligations as bound a vassal to his lord, and a subject 
to his prince. It was, applied also, and in the utmost strictness, to 
the fidelity of a lover towards the lady he served. Breach of faith, 
and especially of an express promise, was held a disgrace that no va- 
lour could redeem. False, perjured, disloyal, recreant, were the 
epithets which he must be compelled to endure, who had swerved 
from a plighted engagement, even towards an enemy. This is one 
of the most striking changes produced by chivalry. Treachery, the 
usual vice of savage as well as corrupt nations, became infamous 
during the vigour of that discipline. As personal rather than na- 
tional feelmgs actuated its heroes^ they never felt that hatred, much 
less that fear of their enemies, ^hich blind men < to the heinousness 
oi ill faith. In. the wars of Edward III., originating in no real ani- 
mosity, the spirit of honourable, as well as courteous behaviour 
towards the foe seems to have arrived at its highest point* Though 
avarice may have been the primary motive of ransoming prisoners, 
instead of putting them to death, their permission to return home on 
the word of honour, in order to procure the stipulated sum, an in- 
dulgence never refused, could only be founded on experienced con- 
fidence in the prindples of chivalry (1). 

(HSt. Palaye^partil. 
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A knight was unfit to remain a member of the order, 
cwi^*^- If 1^^ violated bis faith ; he was ill acquainted with its 
duties, if he proved wanting in courtesy. This word expressed the 
most highly refined good-breeding, founded less upon a knowledge 
of ceremonious politeness, though this was not to be omitt^ 
than on the spontaneous modesty, self-denial, and respect for 
others, which ought to spring from his heart. Besides the grace 
which this beautiful virtue threw over the habits of social life, it sof- 
tened down the natural roughness of war, and gradually introduced 
that indulgent treatment of prisonei*s which was almost unknown to 
antiquity. Instances of this kind are continual in the later period of 
the middle ages. An Italian writer blames the soldier who wounded 
Eccelin, theiamous tyrant of Padua, after he was taken. He de- 
served, says he, no praise, but rather the greatest infamy for his 
baseness ; since it is as vile an actio wound a prisoner, whether noble 
or otherwise, as to strike* a dead body (1). Considering the crimes 
of Eccelin, this sentiment is a remarkable proof of generosity. The 
behaviour of Edward III. to Eustace de Ribaumont, after the capture 
of Calais, and that, still more exquisitely beautiful, of the Black 
Prince to his royal prisoner at Poitiers, are such eminent instances 
of chivalrous virtue, that i omit to repeat them only because they are 
so w;ell known. Those great princes too might be imagined to have 
soared far above the ordinary track of mankind. But in truth, the 
knights who surrounded them, and imitated their excellencies, were 
only inferior in opportunities of displaying the same virtue.. After 
the battle of Poitiers, " the English and Gascon knights," saysFrois- 
sart, ** having entertained their prisoners, went home each of them 
with the knights or squires he had taken, whom he then questioned 
upon their honour, what i^nsom they could pay without inconve- 
nience, and easily gave them credit ; and it was common for men to 
say, that they would not straiten any knight or squire, so that he 
should not live well, and keep up his honour f2)." Li- 
Libera ty. jj^paUty indeed, and disdain of money, might be reckon- 
ed, as I have said, among the essential virtues of chivalry. All the 
romances inculcate the duty of scattering their wealth with profusion, 
especially towards minstrels, pilgrims, and the poorer members of 
their own order. The last, who were pretty numerous, had a con- 
stant right to succour from the opulent; the castle of every lord, 
who respected the ties of knighthood, was open with more than usuad 
hospitality to the traveller whose armour announced his dignity, 
though it might also conceal his poverty (5). 

(1) Non laodon merait, sed summe poUds oppro- ibem In fetters. In order to extort mate monef. 
brlomvllltatls; nam Idem faclnai est potandum e. 196. 

eaptam nobilem lel IgnobUem orrendere, vel ferire, (3) St. Palaye, part Iv. p. 312. 967. etc. Le Grand, 

qnkmgladlocflBderecadaTer. Bolandinos, la Script. Fabllaox, t. 1. p. 115. 167. It was the custom In 

Ber. Hal. t.TUl.p.35l. Great Britain, (says the romance of ferttianat, 

(2) Frolssart, 1. I. c. 161. He remarks In another speaking of coarse In an Imagfbanr history,) tbat 
place, that all Englbh and French gentlemen treat noblemen and ladles placed a helmet on the h^besl 
their prisoners well ; not so the Germans, who pot point of their castles, as a sign (hat all perwMM of 
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Valour, loyalty, courtesy, munificence, formed col- 
lectively the character of an accomplished knight, so for ^' 

as was displayed in the ordinary tenour of his life reflecting these 
virtues as an unsullied mirror. Yet something more was required 
for the perfect idea of chivalry ,^ and enjoined by its principles; an 
active sense of justice, an ardent indignation against wrong, a deter- 
mination of courage to jts best end, the prevention or redress of in- 
jury. It grew up as a salutary antidote in the midst of poisons, 
while scarqe any law but that of the strongest obtained regai*d^. and 
the rights of territorial property, which are only right as they con-i 
duce to general good, became the means of general oppression. The 
real condition of society, it has sometimes been thought, might 
suggest stories of knight-errantry, which were wrought up into the 
popular romances of the middle ages. A. baron, abusing the ad- 
vantage of an inaccessible castle in the fastnesses of the Black Forest 
or the Alps, to pillage the neighbourhood, and confine travellers in 
his dungeon, though neither a giant nor a Saracen, was a monster 
not less formidable, and could perhaps as little be destroyed without 
the aid of disinterested bravery. Knight-errantry, indeed * as a pro- 
fession, cannot rationally be conceived to have had any existence 
beyond the precincts of romance. Yet there seems no improbability 
in supposing, that a knight, journeying through uncivilized regions 
in his way to the Holy Land, or to (be court of a foreign sovereign, 
might find himself engaged in adventures not very dissimilar to those 
which are the theme of romance. We cannot indeed expect to find 
any historical evidence of such incidents. 

The characteristic virtues of chivalry bear so much 
resemblance to those which eastern writers of the same of cbivairous to 
period extol, that 1 am a little disposed to suspect ^*«^°°>«°"«« 
Europe of halving derived some improvement from imitation of Asia. 
Though the crusades began in abhorrence of infidels, this sentiment 
wore off in some degree before their cessation ; and the regular in- 
tercourse of commerce, somctinies of alliance, between the Christians 
of Palestine and the Saracens, must have removed part of the preju- 
dice, while experience of their enemy's courage and generosity in war 
would with those gallant knights serve to lighten the remainder. 
The romancers ex{)atiate with pleasure on the merits of Saladin, who 
actually received the honour of knighthood from Hugh of Tabaria, 
his prisoner. An ancieht poem, entitled the Order of Chivaby, is 
founded upon this story, and contains a circumstantial account of the 
ceremonies, as well as duties, which the institution re({uired (1). One 
or two other circumstances of a similai* kind bear witness to the ve- 
neration in which the name of knight was held among the eastern 
nations. .And certainly, excepting that romantic gallantly towards 
women, which their customs would not admit, the Mohammedan 

such rank travelling ttiat road might boldly enter (I) Fabliaux dc Barba^an, f. t. 

tbelr bouises like their own. St. I'alaye, p. 367. 
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chieftains were for the most part abundantly qualified to fulfil the 

duties of European chivalry. Their manners had been polished and 

courteous, and the western kingdoms were comparatively baii)arous. 

. ^ ^ The principles of chivalry were, not, I thinks natu- 

ETlte produced "^ j 1- c •! t? -^ ' • » • 

by tbe spirit of rally productivc of many evils. For it is unjust to 
cwrairy. ^j^^^^ thosc acts of opprcssloa or disorder among the 

abuses of knighthood, which were committed in spite of its re- 
gulations, and were only prevented by them from becoming 
more extensive. The license of times so imperfectly civilized 
could not be expected to yield to institutions, which, Kke those of 
religion, felt prodigiously short in their practical result of the re- 
formation which they were designed to work. Man's guilt and frailty 
have never admitted more than a partial corrective. But some bad 
consequences may be more fairly ascribed to the very nature of chi- 
valry. I have already mentioned the dissoluteness, which almo^ 
unavoidably resulted from the prevailing tone of gallantry. And yet 
Mre sometimes find, in the writings of those times, a spirit of pure but 
exaggerated sentiment ; and the most fanciful refinements of passion 
are mingled by the same poets with the coarsest immorality. An 
undue thirst for military renown was another fault that chivalry must 
have nourished ; and the love of war, sufficiently pernicious in any 
shape, was more founded, as I havef observed, on personal feelings 
of honour, and less on public spirit, than in the citizens of free states. 
A third reproach may be made to the character of knighthood, that 
it widened the separation between the different classes of society, and 
confirmed that aristocratical spirit of high birth, by wUch the large 
mass of mankind were kept in unjust degradation. Compare the 
generosity of Edward III. towards Eustace de Ribaumont at the 
siege of Calais, with tbe harshness of his conduct towards the citizens. 
This may be illustrated by a story from Joinville, who was himself 
imbued with the full spirit of chivalry, and felt like the best and 
bravest of his age. He is Speaking of Henry count of Champagne, 
who acquired, says he, Very deservedly, the sirname of Liberal, and 
adduces the following proof of it. A poor knight implored of bim 
on his knees one day as much money as would serve to marry his 
two daughters. One Arthdult de Nogent, a rich burgess, willing to 
rid the count of this importunity, but rather awkward, we must own, 
in the turn of his argument, said to the petitioner ; My lord has al- 
ready given' away so much that he has nothing leftv Sir Villain, re- 
plied Henry, turning round to him, you do not speak truth, in saying 
that I have nothing left to give, when I have got yourself. Here, 
Sir Knight, I give you this man and warrant your possession of him. 
Then, says JoinviKe, the poor knight was not at all confounded, but 
seized hold of the burgess fast by the collar, and told him he should 
not go till he had ransomed himself. And in the end he was forced 
to pay a ransom of five hundred pounds. The simple-minded writer 
who brings this evidence of the count of Champagne's liberality is 
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not at all struck with the fecility of a virtue that is exercised at the 
cost of others (1). 

There is perhaps enough in the nature of this insti- circmiMtanc« 
tuticm and its oon^reniality to the haUts of a warlike tending to pro- 
generation to account for the respect in which it was 
held throughout Europe. But several collateral circumstances served 
to invigorate its spirit. Besides the powerful efficacy with which 
the poetry and romance of the middle ages stimulated those suscep- 
tible minds which were alive to no other Jitftrature, we may enume- 
rate four distinct causes, tending to the promofion of chivalry. 

The first of these was the regular scheme of educa- negrtiarednca- 
tion, according to which the sons of gentlemen, from tkm for mufbt- 
the age of seven years, were brought up in the castles 
of superior lords, where tl^ey at once learned iWk whole disciph'ne of 
their future profession, and imbibed its emulous and enthusiastic 
spirit. This was an inestimable advantage to the poorer nobility, 
who could hardly othervme have given their children the accom- 
plishments of their station. From seven to fourteen these boys were 
called pages or varlets ; at fourteen they bore the naoae of esquire. 
They were instructed in the. management of arms, in the art of 
horsemanship, in the exercises of strength and activity. They be- 
came accustomed to obedience and courteous demeanour, serving 
thmr lord or lady in offices which had not yet become derogatory to 
honourable birth, and striving to please visitors, and especially ladies, 
at the ball or banquet. Thus placed in the centre of all that could 
awaken their imaginations, the creed of chivalrous gallantry, super- 
stition, or honour, must have made indelible impressions. Panting 
for the glory which neither their strength nor the established rules 
permitted them to anticipate, the young scions of chivalry attended 
their nuisters to the tournament, and even to the battle, and rivetted 
witli a sigh the armour they were forUdden to wear (2). 

It was the constant policy of sovereigns to ^courage E„^„„g^^„^ 
this institution, whidi furnished them vrith faithful orprin<ie8.Tonr- 
supports, and counteracted the independent spirit of "•™«°**- 
feudal tenure. Hence they displayed a lavish magnificence in fes- 
tivals and tournaments, which may be reckoned a second means of 
keeping up the tone of chivalrous feeling. The kings of France and 
England held solemn or plenary courts at the great festivals^ or at 
other times, where the name .of knight was always a title to admit- 
tance ; and the masque of chivalry, if I may use the expression, was 
acted in pageants and ceremonies, fantastical enough in our appre- 
hension, but well calculated for those heated understandings. Here 
the peacock and the pheasant, birds of high fame in romance, re- 
ceived the homage of all true knights (5). The most singular festival of 
this kind was that celebrated by Philip duke of Burgundy, in i453 

(0 JoiuTlUe in Collectloa de&M^molres, 1. 1. p. 43. (3| Da Cange, clnqnttoie Dicsertation rar JoinvlIIe . 
(2) St. Palare, part I. St. Palaye, 1. 1, p. 87. iiS. Le Grandit I . p 44. 
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In the midst of the banquet a pageant was introduced^ representing 
the calamitous state of religion in consequence of the recent capture 
of Constantinople. This was followed by the appearance of a phea- 
sant, which was laid before the duke, and to which the knights pre- 
sent addressed their vows to undertake a crusade, in the following 
very characteristic preamble : — 1 swear before God my Creator in 
the first place, and the glorious Yirgm his mother, and next before 
the ladies and the pheasant (1). Tournaments were a still more pow- 
erful incentive to eniutttipn. These may be considered to have 
arisen about the middle of the eleventh century ; for though every 
martial people have found diversion in representing the image of 
war, yet the name of tournaments, and the laws that regulated them, 
cannot be traced any higher (2). Every scenic performance of mo- 
dern times must betlime in comparison of these animating combats. 
At a tournament, the space enclosed within the lists was surrounded 
by sovereign princes and their noblest barons, by knights of estab- 
lished renown, and all that rank and beauty had most distinguished 
among the fair. Covered with steel, and known only by their.em- 
blazoned shield, or by the favours of their mistresses, a still prouder 
bearing, the combatants rushed forward to a strife without ennoity, 
but not without danger. Though their weapons were pointless, and 
sometimes only of wood, though they were bound by the laws of 
tournaments to strike only upon the strong armour of the trunk, or^ 
as it was called, between the four limbs, those impetuous conflicts 
often terminated in wounds and death. , The church uttered her ex- 
communications in vain against so wanton an exposure to peril ; bat it 
was more easy for her to excite, than to restrain that martial enthu- 
siasm. Victory in a tournament was little less glorious, and perhaps 
at the moment more exquisitely felt, than in the field ; since no bat- 
tle could assemble such witnesses of valour. *' Honour to the sons 
of the brave, " resounded amidst the din of martial music from the 
lips of the minstrels, as the conqueror advanced to receive the prize 
from his queen or his mistress; while the surrounding multitude 
acknowledged in his prowess of that day an augury of triumphs 
that might in more serious contests be blended with those of his 
country (5). 
Privileges of Both honorary and substantial pnvileges belonged to 
knighthood, the condition of knighthood, and had of course a mate- 
rial tendency to preserve its credit. A knight was distinguished 
abroad by his crested helmet, his weighty armour, ^iiether of mail 
or plate, bearing his heraldic coat, by his gilded spurs, his borse 
barded with iron, or clothed in housing of gold ; at home, by richer 

(4) St. Palaye, 1. 1. p. m. Is, on no aalhorHy. SIzMme Dtaertation sar loln- 

(2) Godtrej de PreuiUy, a French kofght. Is said vllle. 
by seTeral contemporary writers to hare invented ' (3) St. Palaye, pirt II. and part 111. au commence- 

toamanients ; wblcb must of course be understood ment. Du Cange, Dissert. 6. and 7 : and Glossary, t. 

In a limited sense. The Germans ascribe them to Torneamentnm. Le Grand, Fabllaaz, 1. 1, p. I8t. 
Henry the Fowler; but this, according to Da Cange, 
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silks> and more costly furs than were permitted to squires, and by 
the appropriated colour of scarlet. He was addressed by titles of 
more respect (1). Many civil offices, by rule or usage, were con- 
fined to hi$ order. But perliaps its chief privilege was to form one 
distinct class of nobility, extending itself throughout great part of 
Europe, and almost independent, as to its rights and dignities, of any 
particular sovereign. Whoever had been legitimately dubbed a 
knight in one country became, as it were, a citizen of universal chi- 
valry, and might assume most of iis privileges in any other. Nor 
did he require the act of a sovereign to be thus distinguished. It 
was a fundamental principle that any knight might confer the order ; 
responsible only in his own reputatiop if he used lightly so high a 
prerogative. But as^ all the distinctions of rank might have been 
confounded, if this right had been without limit, it was an equally 
fundamental rule, that it could only be exercised in favour of gen- 
tlemen (!2). 

The privileges annexed to chivalry were of peculiar advantage to 
the vavassors, or inferior gentry, as they tended to counterbalance 
the influeoce which territorial wealth threw into the scale of their 
feudal suzerains. Knighthood brought these two classes nearly to a 
level ; and it is owing perhaps in no small degree io this institution, 
that the lower nobiUty saved themselves, notwithstanding^ their po- 
verty, from being confounded with the common people. 

Lastly, the customs of chivalry were maintained by their con- 
nexion with military service. After armies which we naay call com- 

(1) St. Palaye, part tv. Seldcn's Titles of Honofor, Tbe prfvUeges of every knigbt to. assoctale qna- 

p. 806. Tbere was not, hoTvever, so much dlstfnc- Uffed persons to the order at h\8 pleasure, lasted 

tion in England as In France. very long In France ; certainly down to the English 

[2] St. Palaye, vol. i. p. 70., has forgotten to make wars of Charles YII., ( Monstrelet, part ii. folio 50.) 

this distinction. It is, hower^, capable of abundlRit and, if lam not mistaken, down to the time of 

proof. Gunther, in hlspoemcaUedLigarinus,f|H Francis I. But in England, where the spirit of in- 

serTes of the Milanese republic : dependence did not prevail so much among the 

fi«o,Ubet « bomm ,o.go. quod Gill, fosdom ™Si,",^;^.- ^^^J 'Zml T«rTf 

Otbo of Frisfngen expresses the same In prose. It is and receive knighthood from the king, ad recipien- 

said. In the Establishments of St. Louis, that If any dum k nobis arma mllltaria , and tenants of mesne 

one not being a gentleman on the father's side was ' lords to l>e knighted by whomsoever they pleased, 

knighted, the king or baron in whose territory he ad recipiendum arma de qulbuscumque voluerlnt. 

resides, may back off bis spurs on a dungblll. c 130. Titles of Honour, p. 792. But soon after this time. 

The count de Nevers, having knighted a person who It became an established principle of our. law that 

was not noble ex parte pateroA, was flned In the no subject can confer knighthood eicept by the 

king's court. The king, bofrever, (Philip 111.) con- king's authority.' Thus Edward III. grants to a 

firmed the knighthood. Daniel, Hist, de la Millce burgess of Ij^nd/a In Gulenne (I know not what 

Frao^lse, p. 98. Fuit proposltum (says a passage place this is) the privilege of receiving that rank at 

quoted by Daniel) contra comiiem Flandrlensem, the hands of any knigbt, his want of nobto birth 

qadd non poterat, nee debebat facere de villauo ml- notwithstanding. Rymer, t. v. p. 623. It seems, 

litem, sine auctoritate regis. Ibid. Statuimus, says however, that a different law obtained In some 

James I. of Aragon, in 1234, ut nullus faciat militem places. Twenty-tbree of tbe chief Inhabitants of 

nisi illium mllltis. Marca HIspanica, p. 1428. Sel- Beaucaire, partly knights, partly burgesses, certified 

deo, Titles of Honour, p. §92., produces other evi- in 1298, that the Immemorial usages of Beaucaire 

dence to the same efrcct. And the emperor Sigis- and 6t Provence had l)een for burgesses to receive 

mond having conferred knlghtood, during his stay knighthood at the hands of noblemen, without the 

at Farls In 1415, on a person Incompetent to receive 'prince's permission. Valssette, Hist, de Languedoc. 

It for want of nobility, the French were Indignant at t. ill. p. 5^. Burgesses, In tbe great commercial 

his conduct, as an assumption of sovereignty. Yll- towns, were considered as of a superior class to the 

laret, t. xlli. p. 397. We are told, however, byOian^ roturlers, and possessed a kind of deml-nobility. 

none, I. xx. c. 3., that nobility was not in fact requir- Charles V. appears to have conceded a similar In- 

ed for receiving Chivalry at Naples, though it was in dulgenre to the citizens of Paris. Viiiaret, t. x. 

France. p. 248. 
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Connexion of P^f^^ively regular, bad superseded m a great degree 
ebiTtirrwubmi- the fsudal militia, princes were anxious to bid high for 
utary «erTioe. ^j^^ sei*vice of luiights, the best equipped and bravest 
warriors of the time, on whose prowess the fate of battles was for 
a long period justly supposed to depend. War brought into relief 
the generous virtues of chivalry, and gave lustre to its distinctive 
privileges. The rank was sought with enthusiastic emulation through 
heroic atchievements, to which, rather than to mere wedth and sta- 
tion, it was considered to belong. In the wars of France and England, 
by for the most splendid period of this institution, a promotion of 
knights followed every success, besides the innumerable cases where 
the same honour rewarded individual bravery (1). It may here be 
mentioned, that an honorary distinction was made between knights- 

inigbto-ban- b^^^tierets and bachelors (2). The former were the 
oeratoaadbacbe- richcst and bcst accompauied. No man could properly 
'^' be a banneret, unless he possessed a certain estate, and 

could bring a certain number of lances into the field (3). His dis- 
tinguishing mark was the square banner, carried by a squire at the 
point of his lance ; while the knight-bachelor had only the coronet or 
pointed pendant. When a banneret was created, the general cut off 
this pendant to render it square (4). But this distinction, however 
it elevated the banneret, gave him no claim to military command, ex- 
cept over his own dependents or men at arms. Ghandos was stiM a 
knight-bachelor when he led part of the prince of Wales's army into 
Spain. He first raised bis banner at the battle of Navarette; and 
the narration that Froissart gives of the ceremony will illustrate the 
manners of chivalry, and the character of that admirable hero, the 
conqueror of Du Guesclin and pride of English chivalry, whose fame 
with posterity has been a little overshadowed by bis master's lau- 
rels (5). What seems more extraordinary is, that mere squires had 
frequently the command over knights. Proofs of this are almost 
continual in Froissart. But the vast estimation in which men held 
the dignity of knighthood led them sometimes to defer it for great 
part of their lives, in hope of signalizing their investiture by some 
eminent exploit. 

H) St Falaye, part til. passim. It appears that. In fact, knlgbts-bannerets often did 

(2) The worid tMcbeior has 1>een commonry derived not bring so many. 

IS!"H^~''*'*^"l'^':.Lr?^\^'r.**l*'l°"^K; -* (*» »Wd. OUvler de la Marche (Collection des 

i« ;i rT P*«°^f»^' ,*f "^'^^y *^ ^ ^8"- J^* M6molres, t. WIl. p. 337.) gives a particular exampte 

do not And any authorl y for the expression has ^, ,^1* ; and mak^ a dlstlncllon bSWeen the b^ 

SS?.!^' ?■* ""1^."*"!^ 1^ *" Lalln baccalaurens ^ ^^gj^d a banneret on account of his estate, and 

JSL S?. ?1"'R^'^ K^ ^!i*^^r '.""** " »s strange ^^^ heredUary banneret, who took a public oppor- 

S?«H^in«MLPl^°° p*"*;!l? ^^'«''«'« ^r^^ ^"*^° «i tunlly of requesting the sovereign to Sold hirfa- 

Jnill^^irTv^-n.^^^ mlly banne?. which he had before borne woond 

wS2 JL i/S^r i^? T*7 ^ ^r"^ °**°' " round his lance. The flrsl was said relever ban- 

bachelette Is for a girl. So also in Chaucer, „^^^. ^^^ ^^^ ^^^^^^ ^„ banolhte. This dK- 

'*A yooge Squire, ference is more fully explained by Dantti, Bist. de 

A lover, and a lusty bachelor.'' la Mlllce Frangolse, p. tie. Chandoss banner was 

(8) Dn Caoge, DIswrtallon neuvl^me sur JolnviUe. unfo«<J«J. not cut, at Navaretto. We read sometlows 

The nuaiber of men at arms, whom a banneret of esquh-e-bannerets, that Is, of bannerets by des- 

ought to command, was properly ftfly. But Olivier ««"*« "ot yet bnlghted. 

de la Marche speaks of twenty «flve as sufQcient ; and (5) Froissart, part I . c. 2 i i . 
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These appear to have been the chief means of nou- Decline or chi- 
rishing the principles of chivalry among the nobility of ^•*''- 
Europe. But notwithstanding all encouragement, it underwent the 
usual destiny of human institutions. St. Palaye, to whom we are 
indebted for so vivid a picture of ancient manners, ascribes the de- 
cline of chivalry in France to the profusion with which the order 
was lavished under Charies VI., to the establishment of the com- 
panies of ordonnance by Charles VIT., and to the extension of knightly 
honours to lawyers, and other men of civil occupation, byf rancis I. (1). 
But the real principle of decay was something different from these 
three subordinate circumstances, unless so far as it may bear some 
relation to the second. It was the invention of gunpowder that 
eventually overthrew chivalry. From the time when the use of fire- 
arms became tolerably perfect, the weapons of former warfare lost 
their efficacy, and physical force was reduced to a very subordinate 
place in the accomplishments ^f a soldier. The advantages of a dis- 
ciplined infantry became more sensible ; and the lancers, who con- 
tinued till almost the end of the sixteenth century to charge in a long 
line, felt the punishment of their presumption and indiscipTine. Even 
in the wars of Edward HI., the disadvan^geous tactics of chivalry 
must have been perceptible ; but thi military art had not been suf- 
ficiently^ studied to overcome the prejudices of men eager for indivi- 
dual distinction. Tournaments became less frequent; and after the 
fatal accident of Henry II., were entirely discontinued in France. 
Notwithstanding the convulsions of the religious wars, the sixteenth 
century was more tranquil than any that had preceded; and thus a 
large part of the nobility passed their lives in pacific habits, and, if 
'they assumed the honours of chivalry, forgot their natural connexion 
with military prowess. This is far more applicable to England, 
where, except from the reign of Edward III. to that of Henry VI., 
chivalry, as a military institution, seems not to have found a very 
congenial ml (2). To these circumstances, immediately affecting 
the? military condition of nations, we must add the progress of reason 
and literature, which made ignorance discreditable even in a soldier, 
and exposed the follies of romance to a ridicule, which they were 
very ill calculated to endure. 

The spirit of chivalry left, behind it a more valuable successor. 
The character of knight gradually subsided in that of gentleman; and 

(I) IKm. snr la Gherderle, part. T. ODly to be understood relatively to tbe two other 

^ Tbe prerogative exerdded by tbe kings of En- countries above named ; for chivalry was always lu 

gland of compelling men sufficiently qi^alified In high repute among us, nor did any nation produce 

point of estate to take on them tbe honour of knight- more admirable specimens of Us excellencies. 

hood was Inconsistent with the true spirit of chl- I am hot minutely acquainted with tbe state of 

valry. This began, according to Lord Lyttleton, chivalry In Spain, where it seems to have flourished 

under Henry III. Hist, of Henry II. toL U. p. 238. considerably. Italy, except In Naples, and perhaps 

Independently of this, several causes tended to ren- piedmont, displayed little of its spirit; which nel- 

der En^nd less under the Influence ot chivalrous ther suited the free republics of the twelfth and 

principles, than France w Germany; such as, her tblrfeentb, nor the Jealous tyrannies of the follow- 

cdmparatlvely peaceful state, the smaller share she Ing centuries. Yet even here we find enough to 

took In tb6 crusades, her Inferiority In romances of furnish Muratorl with materials for bis 53rd dlsser- 

knight errantry, but above all, tbe democratlcal cha- tatlon . 
racter of her laws and government. StHl this is 
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the one distinguishes fluropean society in the sixteenth and se^ 
venteenth cenluries, as much as the other did in the preceding ages. 
A jealous sense of honour, less romantic, but ecpially elevated, a 
ceremonious gallantry and politeness, a strictness in devotional ob- 
servances, an high pride of birth, and feeling of independence upon 
any sovereign for the dignity it gave, a sympathy for martial honour, 
though more subdued by civil habits, are the lineaments which prove 
an indisputable descent. The cavaliers of Charles I. were genuine 
successors of Edward's knights; and the resemblance is much more 
striking, if we ascend to the civil wars of the League. Time has 
effaced much also of this gentlemanly, as it did before of the chi- 
valrous character. From the latter part of the seventeenth century, 
its vigour and purity have undergone a tacit decay, and yielded, 
perhaps in every country, to increasing commercial wealth, more 
diffused instruction, tlie spirit of general liberty in some, and of ser- 
vile obsequiousness in otliers, the mddes of life in great dties, and 
the levelling customs of social mtercourse (i). 

Literal "' ^^ ^^^ ^'"^ ^^ P^^ ^^ ^ ^^^^ different subject. 

"™* The third head under which I classed the improvements 

of society during the four last centuries of the middle ages, was (hat 
of h'teraiure. But I musf apprise the reader not to expeot any ge- 
neral view of literary histgry, even in the most abbreviated manner. 
Such an epitome would not only be necessarily superficial, but 
foreign in many of its details, to the purposes of this chapter, which, 
attempting to develope the circumstances that gave a new complexion 
to society, considers literature only so far as it exercised a general*^ 
and powerful influence. The private researches, therefore, of a 
single scholar, unproductive of any material effect in his generation,' 
ought not to arrest us, nor indeed would a series of biographical no- 
tices, into which literary history is apt to fall, be very instructive to 
a philosophical inquirer. But I have still a more decisive reason 
against taking a large range of literary history into the compass of 
this work, founded on the many contributions which have been made 
within the last forty years to that department, some 'of them even 
since the commencement of my own labour (2). These have diffused 
so general an acquaintance with the literature of the middle ages, 
that I must, in treating the subject, either compile secondary infor- 
mation from well known books, or enter upon a vast field of reading, 

(f ) The well-koovrn Memoirs of St. Palaye are the valroas principles. And those of Bayard in the 
best repository of Interesting and illustrative facts same collection, it. xiv. and zr.) are a beautlhil ex- 
respecting chivalry. Possibly he may bore relied a hlbitlon of the best effects of that discipline, 
little t03 much od romances, whose pictures will . (2) Four T<^ry recent publications (not to mention 
naturally be overcharged. Frolssart himself has that of Buhle on modem philosophy) enter mach at 
somewhat of- this partial tendency, and the manners larfi^e Into the middle literature ; those of M. Gin- 
of chivalrous times do not make so fair an appear- guen^^ and M. Sismondi, the Uistory oC England by 
ance In Moostrelet. In the Meqiolrs of la Trch Mr. Sharon Turner, and the Literary History of the 
moullle, (Collect, des M6m. t. xiv. p. 160.) we have Middle Ages by Mr. Berlngton. All of these contain 
perhaps the earliest deltneatfon from the life of more or less useful information and judicious re- 
those severe and stately virtues In high-born ladies, marks ; but that of Glnguen6 Is among the most 
of which our own country furnished so many learned and Important works of this ceoinry. I 
examples In the sixteenth and seventeenth centuries, have no hesitation to prefer it, as far as Its subitocts 
and which were derived from the influence of chi- extend, to Tiraboschl. 
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with little hope of improving upon what has been already said, or 
even acquiring credit for original research. I shall therefore confine 
myself to four points, the study of civil law; the institution of uni- 
versities; the application of modern languages to literature, and 
especially to poetry ; and the revival of ancient learning. 

The Roman law had been nominally preserved ever 
since the destruction of the empire ; and a great portion 
of the inhabitants of France and Spain, as well as Italy, were go- 
veined by its provisions. But this was a mere compilation from the 
Theodosian code ; which itself contained only the more recent laws 
pt*omuIgated after the establishment of Christianity, with some frag- 
ments from earlier collections. It was made by order of Alaric king 
of the Visigoths about the year 500, and it is frequently confounded 
with the Theodosian code by writers of the dark ages (1). The code 
of Justinian, reduced into system after the separation of the two 
former countries irom the Greek empire, never obtained any au- 
thority in them ; nor was it received in the part of Italy subject to 
the Lombards. But that this body of laws was absolutely unknown 
in the West during any period seems to have been too hastily sup- 
posed. Some of the more eminent ecclesiastics, as Hincmar and Ivon 
of Ghartres, occasionally refer to it, and bear witness to the regard 
which the Roman church had uniformly paid to its decisions (2). 

The revival of the study of jurisprudence, as derived from the 
laws of Justinian, has generally ueen ascribed to the discovery made 
of a copy of the Pandects at Amalfi, in 1155, when that city was 
taken by the Pisans. This fact, though not improbable, seems not 
to rest upon sufficient evidence (3). But its truth is the less material, 
as it appears to be unequivocally proved that the study of Justinian's 
system had recommenced before that 9era. Early in the twelfth 
century, a professor named Irnerius (4) opened a school of civil law 
at Bologna, where he commented, if not on thq Pandects, yet on the 
other books, the Institutes and Code, which were sufficient to teach 
the principles and inspire the love of that comprehensive jurispru- 
dence. The study of law, having thus revived, made a surprising 
progress; within fifty years Lombard y was full of lawyers, on whom 
Frederic Barbarossa and Alexander III., so hostile in every other 
respect, conspired to shower honours and privileges. The schools of 
Bologna were pre-eminent throughout this century for legal learning. 
There seem also to have been seminaries at Modena and Mantua ; 
nor was any considerable city without distinguished civilians. In the 
next age they became still more numerous, and their professors 
more conspicuous, and universities arose at Naples, Padua, and other 
places, where the Roman law was the object of peculiar regard (5). 

' (i) Hetaecdns, HM. Jurlf G«niiaa. c. 1. 1. 45. times Warnerlafl: tbe German W Is changed Into 

f2) Glannone, 1. ty. c 6. Seklen, ad Fletam« p. 4074 . Gu by tbe Italians, and occasionally omitted, espe- 

(3) TIraboscbi, t. ill. p. 359. Glngnen^, Hist. Utt . daily in Latinising, for the sake ofeuphony or purity 
de ritolle, 1. 1, p. 455. <5) TIraboscbi, t. It. p. 38. ; t. t. p. 55. 

(4) irnerios Is sometimes called Gmmertiit, som»* 
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There is apparently great justice in the opinion of Tiraboschiy that 
by acquiring internal freedom and the right of determining omtro- 
versies by magistrates of their own election^ the Italian cities were 
led to require a more extensive and accurate code of written laws, 
than they had hitherto possessed. These municipal judges were 
chosen from among the citizens, and the succession to o^ces was 
usually so rapid, that almost every freeman might expect in his torn 
to partake in the public governn^ent, and consequently in the admi- 
nistration of justice. The latter had always indeed been exercised 
in the sight of the people by the count and his assessors under the 
Lombard and Garlovingian sovereigns; but the laws were rude, the 
proceedings tunmltuary, and the decisions perverted by violence. 
The spirit of liberty bq;ot a stronger sense of right ; and right , it 
was soon perceived, could only be secured by a common standard. 
Magistrates holding temporary offices, and little elevated, in those 
simple times, above the citizens among whom they were to return, 
could only satisfy the suitors, and those who surrounded their tri- 
bunal, by proving the conformity of their sentences to acknowledged 
authorities. And the practice of alledging reasons in giving judg- 
ment would of itself introduce some uniformity of decision and some 
adherence to great rules of justice in the most arbitrary tribunals; 
while , on the other hand, those of a free country lose part of their 
title to respect, and of their tendency to maintain right, whenever, 
either in civil or criminal questions, the mere sentence of a judge is 
pronounced without explanation of its motives. 

The fame of this renovated jurisprudence spread very rapidly from 
Italy over other parts of £urope. Students flocked from all parts of 
Bologna ; and some eminent masters of that school repeated its les- 
sons in distant countries. One of these, Plaoentinus, explained the 
Digest at MontpeUer before the end of the twelfth century; and the 
collection of Justinian soon came to supersede the Theodosian code 
in the dominions of Toulouse (i). Its study continued to flourish in 
the' universities of both these cities ; and hence the Roman law, as it 
is exhibited in the system of Justinian, became the rule of all tri- 
bunals in the southern provinces of France. Its authority in Spam 
is equally great, or at least is only disputed by that of the cano- 
nists (2) ; and it forms the acknowledged basis of decision in all the 
Germanic tribunals, sparingly modified by the ancient feudal custo- 
maries, which the jurists of the empire reduce within narrow 
bounds (3). In the northern parts of France, where the legal 
standard was sought in local customs, the civil law met naturally with 
less regard. But the code of St. Louis borrows from that treasury 
many of its provisions, and it was. constantly cited in pleadings be- 
fore the parliament of Paris, either as obligatory by way of author- 
ity, or at least as vnritten wisdom, to which great deference v?as 

(I I Tirabosclil, t. t. Taissette, Hist, de Langiiedoc, (2) Duck, De Usa Jarls cItIUs, I. il. c 6. 
t . II. p. 517. ; t. ill. p. 527. ; t. It. p. 504. (3) Idem, 1. It. 2. 
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shewn (1). Yet its study was long prohibited in the university of 
Paris, from a disposition of the popes to establish exclusively their 
decretals, though the prohibition was silently disregarded (2). 

As early as the reign of Stephen, Yacarius, a lawyer itsinirodnctioh 
of Bologna, taught at Oxford with great success; but im© England. 
the students of scholastic theology opposed themselves, from some 
unexpHained reason, to this new jurisprudence, and his lectures were 
interdicted (3). About the time of Henry HI. and Edward L, the 
civil law acquired some credit in England ; but a system entirely in- 
compatible with it had established itself in our courts of justice ; and 
tha Roman jurisprudence was not only soon rejected, but became 
obnoxious (4). Every where, however, the clergy combined its study 
with that of their own canons; it was a maxim that every canonist 
must be a civilian, and that no one could be a good civilian unless he 
were also a canonist. In all universities, v degrees are granted in 
both laws coiqointly ; and in all courts of ecclesiastical jurisdiction, 
the authority of Justinian is cited, when that of Greg6ry or Clement 
is wanting (5). 

I should earn little gratitude for my obscure diligence, ^^^ ^^^^ ^^^^ 
were I to dwell on the forgotten teachers of a science, uans iitue re- 
that is likely soon to be forgotten. These elder profes- ^"^^' 
sors of Roman jurisprudence are infected, as we are told, vrith the 
faults and ignorance of their time; failing in the exposition of ancient 
laws through incorrectness of manuscripts and want of subsidiary 
learning, or perverting their sense through the verbal subtleties of 
scholastic philosophy. It appears that, even a hundred years since, 
neither Azzo and Accursius, the principal civilians of the thirteenth 
century, nor Bartolus and Baldus, the more conspicuous luminaries 
of the next age, nor the later writings of Accolti, Fulgosius, and Pa- 
normitanus, were greatly regarded as authorities ; unless it were in 
Spain, where improvement is always odious and the name of Bar- 
tolus inspired absolute deference (6). In the sixteenth century, AI- 
ciatns, and the greater Gujacius, became as it were the founders of 
a new and more enlightened academy of civil law, from And the science 
which the later jurists derived their lessons; But their itoeir on tbe de- 
names, or at least their writings, are rapidly passing to 



(1) Duck, 1. If. c. 5. 8. 30, 31. Fleury, Hlstolre da (4) Selden, nbistiprii, p. 1005—4104. This passage 
Droit Francois, p. 74. (prefixed to Argou, Institu- is worthy of attention. Yet, notwithstanding Sd- 
tlons au Droit Francois, edit. 1787. ) says, that it waf den's authority, I am not satisfied that he has notex- 
a great question among lawyers, and stUi midecided, tenuated the effect of Bracton*s predilectloft for tbe 
(i. e. in 1674.) whether tbe Roman law w^s the com- maxims of Roman Jurisprudence. Mo early lawyer 
DQon law In the pays coutnmlers, as to those points lias contributed so much to form our own system 
vrhereln their* local customs were Meat. And, it I as Bracton ; and if his definitions and rules are some- 
understand Deolsart, (Dictionnaire des D^isions, times-borrowed ftom the ci?lllans, as all admit, our 
art. Droit 6crlt, ) the affirmative prevailed. It is common law may have Indirectly received greater 
plain at least by the Causes C616bres, that appeal modification from that infliience, than its professors 
was continually made to the principles of the civil were ready to acknowledge, or even than they knew, 
law in the factumt^ot Parisian advocates. A fUIl view of this subject is still, I think, a deslde- 

(2) Crevler, Hist, de TUniversltd de Paris, t. 1. return in the history of Eogllsb law, which it would 
p. 346. ; 1. 11. p. 27S. Ulustrate in a very interesting manner. 

(31 Johan. Salisburlends, apod Selden ftd Fietam, (5) Duck, De Hsu Juris dvilis, 1. 1. c. 8T. 

p. 4062. W firavbia, Origlaes Juris civiiis, p. 406. 
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the gulph that absorbed their predecessors. The stream of lite- 
rature» that has so remarkably altered its channel within the last 
century, has left no region more deserted than those of the civil ^d 
canon law. Except among the immediate disciples of the papal 
court, op^ perhaps in Spain, no man, I suppose, throughout Europe, 
will ever again undertake the study of the one : and the new legal 
systems which the moral and political revolutions of this age have 
produced and are likely to diffuse, will leave little influence or im- 
portance to the other. Yet, as their character, so their fate will not 
be altogether similar. The canon law, fabricated only for an usur- 
pation that can never be restored, will become absolutely useless, as 
if it had never existed ; like a spacious city in the wilderness, though 
not so splendid and interesting as Palmyra. But the code of Justi- 
nian, stripped of its impurer aJioy, and of the tedious glosses of its 
commentators, will form the basis of other systems, and, mingling, 
as we may hope, with the new institutions of philosophical legisla- 
tors, continue to influence the social relations of mankind, long after 
its direct authority shall have been abrogated. The ruins of ancient 
Rome supplied the materials of a new city ; and the fragments of her 
haw, which have already been wrought into the recent codes of 
France and Prussia, will probably, under other names, guide far 
distant generations by the sagacity of Modestinus and Ulpian (1). 

Public schools ^^® establishment of public schools in France is owing 
established by to Charlemagne. At his accession, we are assured that 
chanemagne ^^^ mcaus of cducatiou cxistcd in his dominions (2) ; and 
in order to restore in some degree the spirit of letters, he was com- 
pelled to invite strangers from countries where learning was not so 
thoroughly extinguished. Alcuin of England, Clement of Ireland, 
Theodulf of Germany, were the true paladins who repaired to his 
court. With the help of these he revived a few sparks of diligence, 
and established schools in different cities of his empire ; nor was be 
ashamed to be the disciple of that in his own palace under the care of 
Alcuin (3). His two next successors, Louis the Debonair, and Charles 
the Bald, were also encouragers of letters ; and the schools of Lyons, 
Fulda, Gorvey, Rheims, and some other cities might be said to flou- 
rish in the ninth century (4). In these were taught the trivium and 
quadrivium, a long established division of sciences ; the first com- 
prehending grammar, or what we now call philology, logic, and 

(I ) Those; if any sadi there be, wbo feel some ca- bat with an acateness of criticism, which, to say the 

riosity about the dyiilans of the middle ages, will troth, Tiraboschl neTer shews exo^ on a date or a 

And a concise and elegant account in Gravlna, De name. 

Orlglne Juris clvllls, p. 166—206. (Lips. 4708.) Th*a- (2| Ante Ipsum dominum Carolum regem lo GallU 

boschl contains perhaps more lnh>rmatlon ; but bis nullum fhit studlum llberallum artlum. Monacbns 

prolixity, on a theme so unimportant, Is very wearl- Engollsmensis, aphd Launoy, De Scholis per cod- 

some. Of what use could he think It to discuss the deotem Instauratis, p. 5. See too Hlstolre Lltt^ralre 

dates of all transactions In the lives of Bartolus and de la France, t. Iv. p. I. 

Baklus (to say nothing of obscurer names) when (3) Id. ibid. There was a sort of Ilteraiy dob 

nobody was loft to care who Baldus and Bartolus among them, where the members assumed aadent 

were? Besides this fault, it is OTldent that Tlrabos- names. Charlemagne was called Dayfd; Aleuin. 

cbl knew very little of law, anif bad not read the Horace ; another, Dametas, etc. 

ciTlllans of whom be treats; whereas Gravlna dis- (4) Hist. Lltt^raire, p. 217. etc. 
cusses their merits not only with legal knowledge. 
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rhetoric ; the second music, arithmetic, geometry and astronomy (1). 
But in those ages scarcely any body mastered the latter four ; and to 
be perfect in the three former was exceedingly rare. All those 
studies, however, were referred to theology, and that in the narrowest 
manner ; music^or example, being reduced to church chanting, and 
astronomy to the calculaUon of Easter (2). Alcuin forbad the Latin 
poets to be read (5) ; and this discouragement of secular learning was 
very general ; though some, as for instance Raban, permitted a slight 
tincture of itj as subsidiary to religious instruction (4). 

About the latter part of the deveuth century, a greater university of 
ardour for intellectual pursuits began to shew itself in Eu- ^'"'*'' 
rope, which in the twelfth broke out into a flame. This was manifest- 
ed in the numbers who repaired to, the public academies, or schools of 
philosophy. Noneof thesegrewsoearly into reputation as that of Paf is. 
This cannot indeed, as has been vainly pretended, trace its pedigree 
to Charlemagne. The first who is said to have read lectures at Paris 
was R^migius of Auxerre, about the year 900 (5). For the two next 
centuries the history of this scbft)l is very obscure ; and it would be 
hard to prove an unbroken continuity, or at least a dependence and 
connexion of its professors. In the year 1100, we find William of 
Champeaux teaching %)gic, and apparently some higher parts of 
philosophy, vnth much credit. But this 'preceptor was eclipsed by 
bis disciple, afterwards his rival and adversary, Peter 
Abelard; to whose briliismt and hardy gem'us the uni- 
versity of Paris appears to be indebted for its rapid advancement. 
Abelard was almost the first who awakened mankind in the ages of 
darkness to a sympathy with intellectual excellence. His bold theo- 
ries, not the less attractive perhaps for treading upon the bounds of 
heresy, his imprudent vanity, that scorned the regularly acquired 
reputation of older men, allured a multitude of disciple, who would 
never have listened to an ordinary teacher. It is said, that twenty 
cardinals and fifty bishops had been among his hearers (6). Even 
in the wilderness,' whore he had erected the monastery of Paraclete, 
he was surrounded by enthusiastic admirers, relinquishing the luxu- 
ries, if so they might be called, of Paris, for the coarse living and 
imperfect accommodation which that retirement could afford (7). But 
the whole of Abelard's life was the shipwreck of genius ; and of 
genius, both the source of his own calamities, and unserviceable to 
posterity. There ai*e few lives of literary men more interesting, or 
more diversified by success and adversity, by glory and humilia- 
tion, by the admiration of mankind and the persecution of eneniies ; 
nor from which, I may add, more impressive lessons of moral pru- 

(1) Thlfl dtTislon of the sciences Is ascribed to of the cathedral schcxri at Polda, In the ninth cen- 
St. Augustine ; and was certainly established early In tury. 

the sixth century. Brucker, Blstorla Crltlca Phllo- (5) Crevler, p. 66. 

sopble, t. 111. p. SOT. (6) Idem, p. tTl. Brucker, p. 077. TtraboschI, 

(2) SchiDldt, Hist, des Alteoands, t. II. p. 136. t 111. p. 275. 

(3) Crevler, Hist, de ronlverslt^ de Parte, 1. 1 . p. 28. (7) Brucker, p. 750. 

(4) Brucker, t. ill. p. 642. Raban Maurus was chief 

II, 20 



sm STATE OF EUROPE [Cbap. IX. 

dcnce may be derived* One of Abebnfs pupils was Peter Loodiard, 
aftenrards archbishop of Paris, and author of a work, called the 
Book of Sentences, which obtained the highest authority among the 
scholastic disputants. The resort of students to Paris becsune coo- 
tinually greater ; they appear, before the year li^y to have been 
divicted into nations (1) ; and probably they had an e^ted rector and 
voluntary rules of discipline about the same time. This, however, is 
not decisively proved ; but in the last year of the twelfth century, 
they obtained their earliest charter from Pbifip Augusti^ (2). 

unkersHy of The optoion which ascribes the foundation of the luii- 
<>»*^- versity erf Ojiford to Alfred, if it cannot be mdintaaed 
as a truth, contains no intrinsic marks of error. Ingidfus, abbot of 
Groyland, in the earliest authentic passage that can be adduced to 
(his p(»nt (S), declares that he was sent from Westminster to the 
school at Oxford^ where he learned Aristotle, and the two first books 
of Tully's rhetoric (4). Since a school for dialectics and rhetoric 
subsisted at Oxford, a town of but middling size, and not thereat of 
a bishop^ we are naturaUy led to rHer its foundation to one of oar 
kii^s; and none who had reigned after Alfred appears hkely to ba?e 
manifested such zesd for learning. However, it is evidait that the 
school of Oxford was frequented under BHward the Confessor. 
There follows an interval of above a century, durh^ which we have,. 
I belfeve, no contemporary evidem^ of its continuance. But in the 
reign of Stephen, Y^^rius read lectures there upon dvil law; andir 
is reasonable to suppose that a foreigner would not have diosen that 
city, if he had not found a senmiary of learning alre^y esta^ished. 
It was probably inconsiderable, and nright have been interrupted 
during some part of the preceding century (5). In the reign of 
Henry II., or at least of Richard I., Oxford became a very flour^B|[ 
universi4y, and in 4301, according to Wood, contsuned 5000 scho- 
lars (6). The earliest charters were granted by John. 

DiriTenuy of If it worc ueccssary to construe the word unWersity 
Boiogna. j^ ^j,g ^^^^ ^^^ ^f ^ |ggg^j HicOTporatioii, Bologoa 

(t) The focalty of arts la tb« aniversity of Paris and (he works of Aristotle Intended by IngaUtis were 

was divided Into fonf nations ; those of Prance, PI- translations offMirts of bis Loglcby Boetiilos tndYk> 

eardy, Normandy, and England. These had distinct torln. Brucber, p. 678. A passage indeed (a Peter 

samrages In the affairs of the unlrerslty, and con- of Blols's continuation of Ingalftis, where the study 

seqaently, when united, oot-numbered the three of Arerroes is said to bare t^n place at Ccmfrndfi' 

hlghOT faculties of theology, law, and medicine. In some years before be was bora, Is of a different cem- 

4teo, Henry II. of England offers to refer bis dtq>ate plexion, and most of course be rejected as spurkMf. 

with Becket to the provinces of the school of Paris. In the Gesta Comltum AndegaTeteslum, Folk, coaot 

(3) CrcTler, 1. 1. p. 279. The first statute regulat- of Anjou, who lived aboi/t 920, is said to hare been 

log the discipline of the nolversity was given to Ho- skilled Aristotellclset Cioeronlanls ratfocloatloalbat. 

bert da Cour^on, legate of Bonorius HI., iu 1215. id. (b) It may be remarked, that John of Salisbory, 

P- 296. who wrote In the first years of Deary IL's relga, 

(3) No one probably would chuse to rely on a paff- since his Pollcratlcns Is dedicated to Becket, before 
sage found In one manuscript of Asserlus, which ba^ be became archbishop, makes no mention of Oxford, 
all appearance'of an Interpolation. Itisevldent from which he would probably have done, if it liad been 
an anecdote in Wood's History of Oxford, vol. I. p. 23. an eminent seat of learning at that time. 

I Gutch's edition) that Camden did not believe in (6) Wood's fiist. and Antiquities of Oxford, p. m. 

the authenticity of this passage, though he thought The Benedictlns of St. Maur say, that there was an 

proper to insert it In the Britannia. eminent scho3l of canon law at Oxford aboat the end 

(4) The mention of AristoUe at so edrly a period of the tweiflb century, to which many students re- 
mlgbtseemtotbrow some suspicion on this passage, paired from Paris. Hist. Lltt. de la France, t Ix. 
But it is impossible to detach It from the context ; p. 216. 
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might lay claim to a higher antiquity than either Pari^ or Ox- 
ford. There are a few vestiges of studies pursued in that city even 
in llie deventh century (1); but early in the next, the revival 
of the Roman jurisprudence, as has been already noticed, brought 
a throng of scholars round the chairs of its professors* Frede- 
ric Barbarossa in liS8, by his authentic or rescript intitled Ha- 
bita, took these under his protection, and permitted them to be 
tried in civil suits by thier own jud&:es. This exemption „ 
from the ordinary tribunals, and even from those of givea to nnifer. 
the chui>ch, was naturally coveted by other academies ; ^^"^ 
it was granted to the university of Paris, by its earliest charter from 
Philip Augustus, and to Oxford by John. From this time the golden 
age of universities commenced;. and it is hard to say$ whether they 
were favoured most by their sovereigns, or by the see of Ron^. 
Their history indeed is full of struggles with the municipal author- 
ities, and with the bishops of their several cities, wherein they w^*e 
sometimes the aggressors, and generally the conqueror^. From all 
parts of Europeistudents resorted to these raiowned seats of learn- 
ing vritb an eagerness for instruction which may astonish those who 
reflect hoV Ktile of what we now deem useful could be imparted. 
At Oxford under Hmiry UL, it is said that there were 30,000 scho- 
lars; an exaggeration which seems to imply thai the real number was 
very great (2). A respectable contemporary writer asserts that there ' 
were full 40,000 at Bologna about the same time (3). I have not ob- 
served any numerical statement as to Paris during this age; but there 
can be no doubt that it was more frequented that any other. At the 
death of Charles Vn. in 1461 , it contained 25,000 students (4). In the 
thirteenth century, other universities sprang up in different coun- 
tries : Padua and Naples under the patronage of Frederic II., a zealous 
and useful friend to letters (5), Toulouse ami Montpelier, Cambridge 
and Salamanca (6). Orleans, which had long beai distinguished 
as a school of civil law, received the privileges of incorporation early 
in the fourteenth century ; and Angers before the expiration of the 



(1) TlraboBdri, t. IIL p. 359. «t ailb1> Mnratorl, may perbaps require to he taken wftb allowance. 
Dissert. 43. But Paris owes a great part of Its bntldings on the 

(2) " But amoog tbefle,"* says Anthony Wood, '* a southern bank of the Seine to the unlTer&tty. The 
cooopany of Tarlets, who pretended to be scholars, students are said to have been al>oot 12,000 before 
sbuffled themselves in, and did'act much rlUany in 1480. Crerier, t. Iv. p. 4i0. 

tbe university by thieving, whoring, quarrelliog, etc. (5) TIraboschI, t. iv. p. 43. and 46. 

They lived under no discipline, neither had they tu- (6) The earliest authentic mention of Cambridge 

tors; but only for fashion sake would sometimes as a place of learning, if I mistake not. Is In Matthew 

tlirust themselves Into the schools at ordinary lee- Paris, who informs us, that in 1209, John having 

tares, and when they went to perform any mischief, caused three clerks of Oxford to he hanged on suspl- 

tben would they be accounted scholars, that so they clon of murder, tbe whole body of scholars left that 

might free themselves from tbe Jurisdiction of the city, and emigrated, some to Cambridge, some to 

iNirghers." p. 206. If we allo.w three varletsto one Beadkig, in order to calry on their studies, (p. 491 ; 

scholar, the university will still have been very rtiUy edit. i6S4.) But it may be conjectured with some 

ffreqaented hf the latter. probability, that they were led to a town so distant 

(3) TIrnboschi, t. I v. p. 47. Aiarlus, about the as Cauibridge by the previous establishment of acade- 
noiddle of the fourteenth century, says, the number mical instruction in that place. The incorporation 
was about 13,000 In his time. Nuratorl, Script, Rer. of Cambridge Is In 1231, ( 15 Ben. III. ) so that ihere 
llal. t. xvl. p. 325. Is no great difference in tbe legal antiquity of our 

(4) Villarel, Hist, de Prance, t xvl. p. 34i. This two universities. 
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same age (1). Pi^ague, ibe earliest and most eminent of German 
universities, was founded in 1350 ; a secession from thence of Saxoo 
students, in consequence of the nationality of the Bohemians and the 
Hussite schism, gave rise to that of Leipsic(2). The fifteenth cen- 
tury produced several new academical foundations in France and 
Spain. 

A large proportion of scholars, in most of those mstitutions, were 
drawn by the love of science from foreign countries. The chief uni- 
versities had their own particular departments of excellence. P^ 
was unrivalled for scholastic theology ; Bologna and Orleans, and 
afterwards Bourges, for jurisprudence ; Montpelier for medicine. 
Though national prejudices, as in the case of Prague, sometimes in- 
terfered with this free resort of foreigners to places of education, it 
was in general a wise policy of government, as well as of the univer- 
sities themselves, to encourage it. The thirty-fifth article of die 
peace of Bretigni provides for the restoration of former privileges to 
students respectively in the French and English universities (3). Va- 
rious letters patent will be found in Bymer s collection, securing to 
Scottish as well as French natives a safe passage to their place of 
education. The English nation, including, however, the Flemings 
and Germans (4), bad a separate vote in the feculty of arts at Paris. 
But foreign students were not, I believe, so numerous in the EogUsk 
academies. 

If endowments and privileges are the means of quickening a zeal 
for letters, they were liberally bestowed in the three last of the imddle 
ages. Crevier enumerates fifteen colleges, founded in the university 
of Paris during the thirteenth century, besides one or two of a still 
earlier date. Two only, or at most three, existed in that age at 
Oxford, and but one at Cambridge. In the next two centuries these 
universities could boast, as every one knows, of many splendid foon- 
dations ; though much exceeded in number by those of Paris. Con- 
sidered as ecclesiastical institutions, it is not surprising that the uni- 
versities obtained, according to the spirit of their age, an exclusive 
cognizance of civil or criminal suits affecting their members. This 
jurisdiction was, however, local as well as personal, and in reality 
encroached on the regular police of their cities. At Paris the pri- 
vilege turned to a flagrant abuse, and gave rise to many scandalous 
contentions (5). Still more valuable advantages were those relating 
to ecclesiastical preferments, of which a large proportion was resem- 
ed in France to academical graduates. Something of the same sort, 
though less extensive, may still be traced in the rules respecting plu- 
rality of benefices in our EngUsh church. 
Causes of tb«ir This remarkable and almost sudden transition from a 

celebrity. |^JU|| indifference to all intellectual pursuits cannot be 

(1) crevier, Hist, de rOnlTerslW de Paris, t. II. |3) aymer, t. vl. p. 282. 
p. 246. ; I. III. p. 140. (4) Crevier, t. II. p. 396. 

(2) Pfeffel, Abr«g« Chi oaologlqiie de THIst . de TAI-' (5) Crerler aod Ylllaret passfin. 
lemagne, p. 550. 607. 
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ascribed perhaps to any general causes. The restoration of the civil, 
and the fonnationof the canon law, were indeed emin^tly conducive 
to it, and a large proportion of scholars in most universities confined 
themselves to jurisprudence. But the chief attraction scholastic phiio- 
lo the studious was the new scholastic philosophy. The '^^^' 
love of contention, especially with such arms as the art of dialectics 
supfJies to an acute understanding, is natural enough to mankind. 
That of speculating upon the mysterious questions of metaphysics 
and theology is not less so. These disputes and speculations, how- 
ever, appear to have excited little interest, till, after the middle of 
the Seventh century, Roscelin, a professor of logic, revived the old 
question of the Grecian schools respecting universal ideas, the reality 
of which he denied. This kindled a spirit of metaphysical discus- 
sion, which Lanfranc and Anselm, successively archbishops of Can- 
terbury, kept alive; and in the next century Abelard and Peter 
Lombard, especially the latter, completed the scholastic system of 
philosophizing. The logic of Aristotle seems to have been partly 
known in the eleventh century, although that of Augustine was per- 
haps in higher estimation (4); in the twelfth it obtained more de- 
cisive influence. His metaphysics, to wbicti the logic might be con- 
sidered as preparatory, were introduced through translations from 
the Arabic, and perhaps also from the Greek, early in the ensuing 
century (2). This work, condemned at first by the decrees of popes 
and councils, on account of its supposed tendency to atheism, ac- 
quired by degrees an influence, to which even popes and councils 
were obliged to yield. The Mendicant Friars, established through- 
out Europe in the thirteenth century, greatly contributed to pro- 
mote the Aristotelian philosophy ; and its final reception into the or- 
thodox system of the church may chieffy be ascribed to Thomas 
Aquinas, the boast of the Dominican order, and certainly the most 
distinguished metaphysician of the middle ages. His authority si- 
lenced all scruples as to that of Aristotle^ and the t^o philosophers 
were treated with equally implicit deference by the later school- 
men (3). 

(I) Brocker, Hist. Grit. Pbllosophia, t. 111. p. 678. more mloately thaa has hitherto been done the 
|2) Id. Ibid. Tlraboscbl conceives that the trans- original writings of these famous men, which no 
latlons of Aristotle made by commaod of Fro- doubt have suffered In translation. ▲ passage fh>m 
deric II. were directly trom the Greek, t. It. p. 145.; Al Gaxei, which Mr. Tomer has rendered from the 
and censures Br ucker for the contrary opinion. Latin, with all the disadvantage of a double remove 
Bable, however, (Bist. de la Phllosopble Moderne, from the author's words, appears to state the ar- 
t. 1. p. 096.) appears to agree wlfh Brucker. Ills gnmeut In favour of that class of fiomina//«(«, called 
almost certain, that versions were made from the conceptualisU^ (the only reahst» who remain In the, 
Arabic Aristotle : which Itself was not Immediately present age,) with more clearness and precision 
taken from the Greek, but trom a Syriac medium, than any thing I have seen flromlhe schoolmen. Al 
Glnguen6, Hist. Lltt. de ritalle, t. I. p. 212. (on the Gazel died in i<26, and consequently might have 
authority of M. Langl^.) suggested this theinry to Abelard, which however Is 
It was not only a knowledge of Aristotle that the not probable. Tumer^s Hist, of Engl. vol. 1. p. 513. 
scholastics of Europe derived from tho Arabic Ian- (3) Brucker, Hist. Grit. Pbilosopble, t. 111. I have 
guage. His writings had produced In the flourish- found no better guide than Brucker. But he con- 
ing Mohammedan kingdoms a vast number of com- fesses himself not to have read the original wrlt- 
mentators, and of metaphysicians trafaned In the Ings of the scholastics ; an admission which every 
same school. Of these Averroes, a native of Cordova, reader will perceive to be quite necessary. Gonse- 
who died early in the thirteenth century, was the quently, he gives ns rather a verbose declamation 
most eminent. It would be curious to examine against their philosophy, than any dear view of its 
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Tbis fldbohstic pbilosopby, so fiMDOos for several ages, has siace 
passed away and been forgotten. Tlie history of literature, like that 
of empires, is full of revolutions. Our public libraries are cemeteries 
of departed reputation ; and the dust accumulating upon their un- 
touched volumes speaks as forcibly as the grass that waves over the 
rums of Babylon. Few, very few, for a hundred years past, have 
broken the repose of the immense works of the schoolmen. None 
perhaps in our own country have acquainted themselves particularly 
with their contents. Leibnitz, however, expressed a wish that some 
one conversant with modern philosophy would undertake to extract 
the scattered particles of gold which may be hidden in their aban- 
doiied mines. This wish has been at length partially fulfilled by 
three or four of those industrious students and keen metaphysicians, 
who do honour to modem Germany. But most of their works are 
unknown to me except by repute ; and as they all appear to be formed 
on a very extensive plan, I doubt whether even those laborious men 
coukl afford adequate time for this ungrateful research. Yet we can- 
not pretend to deny, that Roscelin, An^lm, Abelard, Peter Lombard, 
Albertus Magnus, Thomas Aquinas, Duns Scotus, and Ockham, were 
men of acute and even profound understandings, the giants of their 
own generation. Even with the slight knowledge we possess of their 
^nets, there appear through the cloud of repulsive technical bsirbst- 
risms rays of metaphysical genius which this age ought not to des- 
pise. Thus in the works of Anselm is found the celebrated argument 
of Descartes for the existence of a Deity, deduced from the idea of 
an infinitely perfect being. One great object that most of the sdhool- 
men had in view was to establish the principles of natural theology 
by abstract reasoning. This reasoning was doubtless liable to great 
difficulties. But a modern writer, who seems tolerably acquainted 
with the subject, assures us that it would be difficult to mention any 
theoretical argument to prove the divine attributes, or any objecti<m 
capaUe of belbg raised against the proof, which we do not find is 
some of the scholastic philosophers (1). The most celebt^ted sub- 
jects of discussion, and those on which this class of reasoners were 
most divided, were the reality of universal ideas, considered as ex- 
trinsic to the human mind, and the freedom of will. These have not 
ceased to occupy the thoughts of metaphysicians ; but it will gene- 
rally be allowed that the prevalence of the Realists in the form^^ 
question does not give^ a favourable impressioti of the scholastic 
system (2). 

character. Of tbe valuable worba lately pabUsbed (2) Mr. Tarew baa wHb bis characferlstic tpMH 

In Germany on tbe history of pblloaophy, I have of enlerprlse ezaniined some of the writings of ov 

only seen that of Bahle, which did hot fall Into tny chief Eogltob acboolmen, Dana Scotoa and OckhaHt, 

hands tlU 1 had nearly written these pages. Tlede- <Hlst. of Eng. vol. 1.) and even given us some a- 

man and Tenneman arte, 1 believe, still nntvans- tracts from them. They seem to me very ftivoJons. 

lated. so far as I can collect their meaning. Odiham la 

Hi Bahle, Blst. de la Phllos. Modeme, 1. 1. p. 723. particular fcUs very short of what 1 bad expet^: 

This author raises upon tbe whole a'favourable no- and his nominalism Is strangely dlffn-ent from tbat 

tkm of Anselm, and Aquinas; but be hardly notices of Berkeley. We cm hardly reckon a man In tbe 

any otber. right, who Is so by acddent, and tbroogh sopMs- 
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But aU diaoof ery of truth by means of ttese controversies was ren* 
clered hopeless by two insttrniountaUe obstacles, the authority of 
AristoUe, and that of the ehurch. Wherever obsequious reverence 
is substituted for bold inquiry, truth, if she is not already at hand^ 
will never be attained. The schdasticsdid not understand Aristotle, 
whose original writings they could not read (1) ; but his name was 
received v^th implicit faith. They learned his peculiar nomencla^ 
ture, and fanded that he had given theoi realities. The authority 
of the church did them still more harm. It has been said, and pro* 
bably with much truth, that their metaphysics were injurious to tbear 
theology. But I must d)serve in return, that their theology was 
equally injurious to their metaphysics. Their disputes continually 
turned upon questions either involving absurdity wtd contradiction, 
or at best inscrutable by human comprehension. Tho^ who assert 
the greatest antiquity of the Roman Catholic doctrine as to the real 
presence, allow that both the word and the definition of U*ansubstan* 
tiation are owing to the si^holastic writers. Thdr subtleties were not 
always so well received. They reasoned at inmiinettt peril of being 
charged with heresy, which Roscelin, Abeku'd, Lombard, and Ock- 
ham did not ^cape. In the 'virulent factions that arose out of their 
metaphysical quarrels, either party was eager to expose its adver* 
sary to detracticm and persecution. The nominalists were accused, 
one hardly sees why^ with reducing, like Sabellius, the persons of the 
Trinity to modal distinctions. The Realists, with more pretence, 
incurred the imputation of holding a language that savoured oip 
atheism (2). In the controversy whidi the Dominicans aud Francis^ 
cans, disciples respectively of Thomas Aquinas and Duns Scotus, 
maintained about grace and free-will, it was of coarse still more easy 
to deal iu mutual reproaches of heterodoxy. But the schoolm^ 
were in genend prudent enough not to defy the censures of the 
church ; and the popes, in return for the support they gave to all 
exorbitant pretensions of the Holy See, connived at this factious 
wrangling, which threatened no serious mischief, as it did not pro- 
ceed from any independent spirit of research. Yet with all their ap- 
parent conformity to the received creed, there was, as might be ex- 
pected from the circumstances, a great diBal of real deviation from 



tfoal reanuiUig. Howerer, a well known article In sorres, oogtit to nodentand hU author's mibject, 

tbe Edlnborgb Reftow, Ko. L1IL p. 204., gtvea, from and the two languages trmia which and into wbt^ 

Tenneman, a more fatonraUe aecount of Ockharo. be Is to render tbe work. But none hitherto, except 

Perhaps I may have hnagined tbe scholastics to Boethlns, have suflQcleotty known tto languages ; 

f>e more forgotten than they really are. Within a nor has one, excqpt Robert Grostete, (the femous 

ebort time, I have met with four living English bMiop of tincoln.) had a competent acqnatnianoe 

writers who have rrad parts of Thomas Aqnines ; with science. The« rest make egregioos errors In 

Sir. Turner, Mr. Berlngton, Mr. Coleridge, and the both respects. And there Is so much mlsappreben- 

Edlnburgh Reviewer. StIH I cannot bring mys^f sion and obscurity In the Arlstotdlan writings as 

to think, thattbae are four more In this country thus translated, that no one understands them, 

who could say the same. Certain portions, how- ^us Hajus, p. 4S. 

ever, of his writings are stIU read In tbe course of (2) Brucker, p. 738. <H2. Mr. Turner has fallen 

fustmction of some Catholic universities. Into some confusion as to this point, and supposes 

(1) Roger Bacon, by far' tbe truest philosopher of the nominalist system to have bad a pantheistical 

tbe middle ages, complains of the Ignorance of tMutency, not clearly apprehending Ha cbaractwls- 

Aristotle's translators. Every translator, be ob- ties. p. 513. 
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orthodoxy, and even of infiddity. Th€f scholastic mode of diq[>ute» 
admitting of no termination, and producing no conviction, was the 
sore cause of ^pticism ; and the system of Aristotle, especially with 
the commentaries of Averroes, bore an aspect very unfavourable to 
natural religion (1). ' The Aristotelian philosophy, even in the bands 
of the Master, was like a barren tree, that conceals its want of fruit 
by profusion of leaves. But the scholastic (uitoiogy was much worse. 
What could be more trifling than disquisitions about the nature of 
angels, their modes of operation, their means of conversing, or (for 
these were distinguished) the morning and evening state of their un- 
derstandings (2)? Into such follies the schoolmen appear to have 
launched, partly because there was less danger of running against an 
heresy, in a matter where the church had defined so little ; partly 
from their presumption, which disdained aft inquiries into the hu- 
man mind, as merely a part of physics ; and in no small degree 
through a spirit of mystical fanaticism, derived from the oriental 
philosophy, and the latter Platonists, which blended itself with the 
cold-blooded technicalities of the Aristotelian school (3). But this 
unproductive waste of the faculties could not last for ever. Men 
discovered that they had given their time for the promise of wisdom, 
and been cheated in the bargain. What John of Salisbury observes 
of Xhe Parisian dialectitians in his own time, that after several years' 
absence, he found them not a step advanced, and still employed in 
urging and parrying the same arguments, was equally applicable to 
thiB period of centuries. After three or four hundred years, the 
scholastics had not untied a single knot, nor added one unequivocal 
truth to the domain of philosophy. As this became more evident, 
the enthusiasm for that kind of learning declined ; after the middle 
of the fourteenth century, few distinguished teachers arose among 
the schoolmen, and at the revival of letters, their pret^Mled science 

(1) Petrarcb glr^s a. carious account of the In^l- most congealal to tbe q>irit of solitary specabtJoo, 
gioo tliat prevailed among the learned at Venice and and consequently tbe most eztenstveiy dlfftaced of 
Padua, In cdnsequenoe of their unbounded admlra- any which those high themes bare engendered. It 
tlon for Aristotle and Averroes. One of this school, originated no doubt In sublime conceptions of dl- 
conversing with him, after expressing much con- ▼ine omnipotence and ubifulty. But dearaeaor 
tempt for tbe Aposttes and Fathers, exdalmed : expression, or Indeed of Ideas, being not easily con- 
Utlnam tn Averroim patl posses, at videres quantd nected with mysticism, the language of phllosophen 
lUe tuls his nugatortbns nutjor sit I M6m« de f^ adopting tbe theory of emanation Is ofteft hardly 
trarque, t. lit. p. 759. Tlraboschl, t v. p. 462. distlogulsbabie from that of the pantheists. Broc- 

(2) Brucker, p. 898. ker, very unjustly, as Ilmaglne from the passages he 

(3) This m^lcal philosophy appears to have been quotes, accuses John Erigena of pantheism. ( Hist. 
Introduced Into Europe by John Scotus, whom Grit, Philos. p* 6304 The charge would, however, 
Buhle treats as the founder of tbe scholastic phiioo be better grounded against some whoee style vigltf 
sophy; tliongh, as it made no sensible progress for deceive an unaccustomed reader. la fact, thephf^ 
two centuries after his time, it seems more natural losophy of emauation leads very nearly to the doc- 
to give that credit to Boscelln and Anselm. Scotus, trine of an universal substance, which begot the 
•r Erigena, as he is perhaps more frequ^tly called, atheistic system of Spinosa, and which appears to 
took up, through the medium of a spurious work, have revived with similar consequences among the 
ascribed to DIonysias the Areopagite, that remark- metaphysicians of Germany. How very cloedy the 
able system, which has trom time Immemorial language of this oriental philosophy, or even of that 
prevailed In some schools of tbe East, wherein all which regards the Deity as tbe soul of tbe world, 
external ph»nomena, as well as all subordinate In- may verge upon pantheism, wIH be perceived (witb- 
tellects, are considered as etnanaUng from the Su- out the trouble of reading the first book of Cud- 
preme Being, Into whose essence they are hereafter worth) from two famous passages of VirgU and Lo- 
to be absorbed* This systMi, reproduced nader va- can. George I, It. f. 249.; and Pbaraalla, I. vfll. 
rious modifications, and combined with various v.SM. 

theories of pUlosopby and reHglon, Is perhaps tbe 
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had no advocates left, but among the prejudiced or ignorant adbe- 
rents of established systems. How different is the state of genuine 
philosophy, the zeal for which will never wear out by length of time 
or change of fashion, because the inquirer, unrestrained by author- 
ity, is perpetually cheered by the discovery of truth in researches, 
which the boundless riches of nature seem to render indefinitely 
progressive! 

Yet, upon a general consideration, the attenti(m paid in the uni-* 
versities to scholastic philosophy may be deemed a source of improve- 
ment in the intellectual character, when we compare it with the per- 
fect ignorance of some preceding ages. Whether the same industry 
would not have been more profitably directed, if the love of meta- 
physics had not intervened, is another question. Philology, or the 
principles of good taste, degenerated through the prevalence of school- 
logic. The Latin compositions of the twelfth century are better than 
those of the three that followed ; at least on the northern side of the 
Alps. I do not, however, conceive that any real corre^ctness of taste 
or general elegance of style were likely to subsist in so imperfect a 
condition of society. These qualities seem to require a certain har- 
monious correspondence in the tone of manners, b^ore they can es- 
tablish a prevalent influence over literature. A more real evil was 
the diverting studious men from mathematical science. Early in the 
twelfth century, several persons, chiefly English, had brought into 
Europe some of the Arabian writings on geometry and physics. In 
the thirteenth the works of Euclid were commented upon by Cam- 
pano (1); and Roger Bacon was fully acquainted with them (2). Al- 
gebra, as far as the Arabians knew it, extending to quadratic equa- 
tions, was actually in the hands of some Italians, at the commencement 
of the same age, and preserved for almost three hundred years as a 
secret, though without any conception of its importance. As abstract 
mathematics require no collateral aid, they may reach the highest 
perfection in ages of general barbarism ; and there seems to be no 
reason why, if the course of study had been directed that way, there 
should not have arisen a Newton or a La Place, instead of an Aqui- 

<l) Tlraboechl, t. Ir. p. ISO. same preference of indacilre tp abstract rearontng, 
(2) There Is a very copious and sensible account of pervade both works. Boger Bacon's philosophical 
Roger Bacon in Wood's History of Oxford, vol. i. spirit may be Illustrated by the following passage : 
p. 332. (Gntch's edition.) I am a little surprised Duo sunt modi cognoscendi ; scilicet per argumen- 
tbat Antony should have found out Bacon's merit, tum et experimentum. Argumentiim concludit et 
It is like an oyster Judging of a line-of-battle ship, facit nos concludere quffistlonem ; sed non certlficat 
But I ought not to gibe at the poor antiquary, when neque femovet dubitationem, ut quiescat animus' 
be shews good sense. in intuitu veritatis, nisi eam inveniat vl&experien- 
The resemblance between Roger Bacon and his tlee ; quia multi habent argumenta ad scibilia, sed 
greater namesake is very remarkable. Whether quia non habent experieutiam, negligunt ea, neque 
Lord Bacon ever read the Opus Majus, I know not, vitant nociva nee persequuntur bona. Si enim ail- 
but it Is singular, that his favourite quaint expres- quia homo, qui nunqu&m vidil ignem, probavit per 
•slon proBTogaUvcB scientiarum, should be found in . argumenta sufflcientia qu6d ignis comburit et laBdit 
that work, though not used with the same aliu^on res et destruit, nunqu&m propter hoc quiesceret 
to the Boman comitia. And wlioever reads the sixth animus audientis, nee ignem vitaret antequitm po- 
part of the Opus Majns, upon experimental science, neret manum vel rem combustibilem ad ignem, ut 
must be struck by it as the prototype. In spirit, of per experientiam probaret quod argumentum edo- 
the Novum Organum. Tbe same sanguine and cebat;aedas8umptA experientiA combustionis certi-. 
sometimes rash confidence in the effect of physical flcatur animus et qoiescit In fulgore veritatis, quo 
discoveries, the some fondness for experiment, the argumentum non sufflelt, sed expertentia. p. 446. 
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Bds or an OckbaBi. The knowledge Splayed by Roger Bacon and 
by Aibertus Magntis, mm in the nuxed mathematics, under every 
dtsadvantage from the imperfection of instruments, and the want<^ 
recorded experienoe, are sufticient to inspire us with regret thai their 
contemporaries were more indined to astonishment than to ^nuta- 
tion. These inquiries indeed were subject to the ordeal of fire, the 
great purifier of books and men ; for if the metaphy^cian stood a 
diance of being burned as a heretic, the natural philosopher w^ in 
not less jeopardy as a magician (1)« 

Gaittrationoftbe ^ ^^ i^^o^ Substantial cause of intellectual improve- 
iMwiangiMges. ment was tte development of those new languages that 
sprang out of the corruption of Latin. For three or four centuries 
after what was called the romance Unigue was spokai in France, there 
remainbutfew vestigesof its employment in writing; though we cannot 
draw an absolute inference from our want of proof, and a critic of 
much authority supposes translations to have been made into it for 
religious purposes from the time of Charlemagne (^). During this 
Division or the P^'^d ^^^ language was split into two very separate dia- 
roraaoce tongue lects, the rcgious of which may be conadered, though Jt»y 
into t^o dialect*. ^^ ^^^^^^ strfctly , s^s dividcd by the Loire. These were 

called the Langue d*Oil, and the Langue d'Oc; or in more modem 
terms, the French and Provencal dialects. In the latter of these I 
know of nothing which can even by name be traced beyond the 
year liOO. About that time, Gregory de Bechada, a gendeman of 
Limousin, recorded the memorable events of the first crusade, then 
recent, in a metrical history of great length (3). This poem has ad- 
together perished ; which, considering the popularity of its subject, 
as H. Sismondi justly remarks, would probably not have been the 
case if it hsd possessed any merit. But very soon afterwards, a mul- 
titude of poets, like a swarm of sunmier insects, appeared in tbe 
Troubadours 4>f southcm provincos of France. These were the ode- 
proYonce. bratcd Troubadours, whose fame depends far less on 
their positive excellence, than on the darkness of preceding ages, on 
the temporary sensation they excited, and thdr permanent influenoe 
on the state of European poetry. From William count of Poitou, 
the earliest topubadour on record, who died in 1126, to their extinc- 
tion about the end of the next century, there were probably seversd 
hundred of these versifiers in the language of Provence, though not 
always natives of France. MiUot has published the lives of one hun- 
dred apd forty-two, besides the names of many more whose history is 
unknown; and a still greater number, it cannot be doubted, are un- 

(1) see the fate of Cecco d'AicoU In Tlraboscbi, componill, et nt rera et faoeta Torba proflsrret, dao- 
t. ?. p. 174. declm annorum spattum super boc i^mis operan 

(2) Le Boenf, Vtim. de Tlcad. des loscrlpt. t. ztU. dedlt. Ne Ter6 Tllesceret propter rerbum Tolgare. 
p. 7H« non sine praecepto eplscopl Enstorgll, rt ooadlto 

(3) Gregorios, coguomento Bechada, de Castro de GaubertI NormannI boc opus aggreasos est. I traa- 
Turrlbus, professtone miles, subtlllsslml Ingenll scribe this from M. Heeren's Essal sur les CrolsadflB. 
Tir, allquantultim Imbutus Uteris, bornm gesta p. 447.; wbose reference Is to habbt, BIbltofbera 
praellorum materufl llngoA rhyihmo Tulgarl, nt po- nova MSS. t. II. p. 296. , 

pulns plenlter Intelllgeret, Ingkis Tolumoa decenter 
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known by name. Among those poets are reckoned a k»g of En- 
gland, (Richard I.) two of Aragon, one of Sicily, a daupMn of Au- 
vergne, a count of Foix, a prince of Orange, many noblemen and 
several ladies. One can hardly pretend to account for this sudden 
and transitory love of verse ; but it is manifestly one symplom of the 
rapid impulse which the human mind received in the twelfth century, 
and contemporaneous with the severer studies that began to flourish 
in the universities. It was encouraged by the prospeiity of Langue* 
doc and Provence," undisturbed, comparativdy with other countries, 
by internal warfare, and disposed by the temper of their inhabitants 
to feel with voluptuous sensibility the charm of music and amorous 
poetry. But the tremendous storm that fell upon Languedoc in the 
crusade against the Albigeois shook off the flowers of Provencal verse ; 
and the final extinction of the fief of Toulouse, with the removal of 
the counts of'Provence to Naples, deprived the troubadours of their 
most eminent patrons. An attempt was made in the next century to 
revive them, by distributing prizes for the best composition in the 
Floral Grames of Toulouse, which have sometimes been erroneously 
referred to a higher antiquity (1). This institution perhaps still re- 
mains ; but even in its earliest period, it did not establish the name 
of any Provencal poet. Nor can we deem those fantastical solemni- 
ties, styled Courts of Love, where ridiculous questions of metaphy- 
sical gallantry were debated by poetical advocates, under the presi- 
dency and arbitration of certain ladies, much calculated to bring 
forward any genuine excellence. They illustrate, however, what is 
more immediately my own object, the general ardour for poetry, 
and the manners of those chivalrous ages (2). 

The great reputation acquired by the troubadours. Their poetical 
and pai^yrics lavished on some of them by Dante and «»««««»• ' 
Petrarch, exdted a curiosity among literary men, which has been a 
good deal disappointed by further acquaintance. An excellent 
French antiquary of the last age, La Cume de St. Palaye, spent 
great part of his life in accumulating manuscripts of Provencal poetry, 
very little of which had ever been printed. Translations from part 
of this collection, with memorials of the writers, were published by 
MiHot ; and we certainly do not often meet with passages in his three 
volumes which give us any poetical pleasure (3). Some of the ori- 
ginal poems have since been published, and the extracts made from 
Aem by the recent historians of southern literature are rather su- 
perior. The troubadours chiefly confined themselves to subjects of 
love, or rather gallantry, and to satires (sirventes) which aj*e some- 
limes keen and spirited. No romances of chivalry, and hardly any 

(f ) De Sade, Vie de P^trarqae, t 1. p 155. Sis- li a satlafaetloD to reflect that t!ie country whicb 

mondl, Lilt, da Midi, 1. 1. p. 228. baa produced more eminent and original poets ihm 

(2) For the Conrts of Love, see De Sade, Vie de any other has never been Infected by the fopperies 

P^trarqne, t. II. note jO. Le Grand, Fabllanx, 1. 1. cf academies and their prises. Such an Institution 

p. anro. Roquefort, £tat de la Po^sle Francolse, as the Society degll Irc^dl could at no time have 

p. 94. I have never bad patience to look at the older endured public ridicule In England for a fortnight, 
writers who have treated this tiresome subject. It (3) Hist. Llttdrahre des Troubadours, Paris, 1774. 
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tales are found among their wori^s. There seems a general deficiency 
of imagination, and especially of that vivid description, which dis- 
tinguishes works of genius in the rudest period of society. In the 
poetry of sentiment, their favourite province, they seldom attain any 
natural expression, and consequently produce no interest I speak 
of course on the presumption that the best specimens have been ex- 
hibited by those who have undertaken the task. It must be allowed, 
however, that we cannot judge of the troubadours at a greater dis- 
advantage than through the prose translations of Millot. Their 
poetry was entirely of that class which is allied to music, and excites 
the fancy or feelings rather by the power of sound than any stimu- 
lancy of imagery and passion. Possessing a flexible and harmonious 
language, they invented a variety of metrical arrangements, perfectly 
new to the nations of Europe. The Latin hymns were striking, but 
monotonous, the metre of the northern French unvaried ; but in 
Provencal poetry almost every length of verse, from two syllables to 
twelve, and the most intricate disposition of rhymes were at the 
choice of the troubadour. The canzoni, the sestine, all the lyric 
metres of Italy and Spain, were borrowed from his treasury. With 
such a command of poetical sounds, it was natural that he should 
inspire delight into ears not yet rendered familiar to the artifices of 
verse.; and even now the fragments of these ancient lays, quoted by 
M. Sismondi and M. Ginguene, seem to possess a sort of charm that 
has evaporated in translation. Upon this harmony, and upon the 
faicility with which mankind are apt to be deluded into an admiration 
of exaggerated sentiment in poetry, they depended for their influence. 
And, however vapid the songs of Provence may seem to our appre* 
bensions, they were undoubtedly the source from which poetry for 
many centuries derived a great portion of its habitual language (1). 
MortbeniPnMich Ithas bccu maintained by some antiquaries that the 
poetry and prose, northern romancc, or what we properly call Fi*ench, was 
not formed until the tenth century, the common dialect of all France 
having previously resembled that of Laoguedoc. This hypothesis 
may not be indisputable ; but the question is not likely to be settled, 
as scarcely any written specimens of romance, even of that age, have 
survived (2). In the eleventh century, among other more obscure 



H) Two very modem French writers, M. GIngueni (2) Hist. Lift, de la France, t. vff . p. 58. Le B€ni(, 
(Histolre Utt^ralred'ltalle, Paris, 48H,) and M. Sis- according to these Benedlctlns, has published some 
mondl, ( Litt^rature da Midi de TEarope, Paris, 1813.) poetical fk-agments of the tenth century ; and they 
have revived the poetical history of the troubadours, quote part of a charter as old as 940 lo rookuice. 
To them, still more than to Millot and TiraboschI, I p. 59. But that antiquary. In a memoir printed lu 
would aciinowledge my obligations for the little I the seventeenth volume of the Acadony of Inscrip- 
have learned In respect of this forgotten school of tions, which throws more light on the Infancy of 
poetry. Notwithstanding, however, the heaviness the French language than any thing within my 
of Mlllot's work, a fault not Imputable to himself, knowledge, says only that the earliest specimens of 
though aistou, as I remember, calls him In his own verse In the royal library are of the eleventh century 
polite style, **a blockhead," It will always be useful au pliu tard. p. 717. M. de la fine Is said to have 
to the Inquirer Into the manners and opinions of the found some poems of the eleventh century In the 
middle ages, from the numerous Illustrations it con- British Museum, fioquefort, Etat de la Potele Fran- 
tains of two general facts : the extreme dissoluteness ^ise, p. 206. Le Baeuf's fragment may be found fo 
of morals among the higher ranks, and the prevail- this work, p. 379. ; It seems nearer to the Provencal 
Ing animosity of all classes against the clergy. than the French dialect. 
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productions, both in prose and metre, there appears what, if nn* 
questioned as to authenticity, would be a valuable monument of this 
language ; the laws of William the Conqueror. These are preserved 
in a manuscript of Ingulfus's History of Groyland, a blank bdng 
left in other copies where they should be inserted (1). They are 
written in an idiom so for removed from the Provencal, that oiie 
would be disposed to think the separation between these two species 
of romance of older standing than is commonly allowed. But it has 
been thought probable that these laws, which in fact were a mete 
repetition of those of Edward the Confessor, were originally pub- 
lished in Anglo-Saxon, the only language intelligible to the people, 
and translated, at a subsequent period, by some Norman monk into 
French (2). This, indeed, is not quite satisfactory, as it would have 
been more natural for such a transcriber to have rendered them 
into I^tin; and neither William, nor his successors, were accus- 
tomed to promulgate any of their ordinances in the vernacular lan- 
guage of England. 

The use of a popular language became more common after the 
year HOO. Translations of some books of Scripture and acts of 
saints were made about that time, or even earlier, and there are 
French sermons of St. Bernard, from which extracts have been pub- 
lished, in the royal library at Paris (5). In H26, a charter was 
granted by Louis VI. to the city of Beauvais in French (4). Me- 
trical compositions are in general the first literature of a nation, and 
even if no distinct proof could be adduced, we might assume their 
existence before the twelfth century. There is, however, evidence, 
not to mention the fragments printed by Le Boeuf, of certain lives of 
saints translated into French verse by Thibault de Vernon, a canon 
of Rouen, before the middle of the preceding age. And we are 
told that Taillefer, a Norman minstrel, recited a s^ng or romance on 
the deeds of Roland, before the army of his countrymen, at the battle 
of Hastings in 1066. Philip de Than, a Norman subject of Henry I., 
seems to be the earliest poet, whose works as well as name have 
reached us, unless we admit a French translation of the work of one 
Marbode upon precious stones to be more ancient (S). This de Than 
wrote a set of rules for computation of time, and an account of dif- 
ferent calendars. A happy theme for inspiraticm without doubt ! 
Another performance of the same author is a treatise on birds and 
beasts, dedicated to Adelaide, queen of Henry 1. (6). But a more 
famous votary of themuses was Wace, a native of Jersey, who, about 
the beginning of Henry II. 's reign, turned Geoffrey of Monmouth's 

(1) Gale XT Script, t. i. p. 88. Traits de Diplomatique to be translated from the 

(2) RItson's DlssortatloQ on Bomance, p. 66. Latin, t. Iv. p. 549. French charters, they say, are 

(3) Hist. LItt. t. Ix. p. 149. Fabliaux par Barbasan, not common before the age of Louis IX. ; and this 
Tol. 1. p. 9. edit. 1808. Mdm. de TAcadimle des in- Is conflrmed by those published in Martenne's The- 
scrlptlons, t. xr. and xtU. p. 714. etc. saurus Anecdotornm, which are very commonly in 

(4) MablUon speaks of this as the oldest French in- Predch from his reign, bpt hardly ever befSore. 
stmment he had seen. But the Benedldlos quote (5) Ravali^re, B^volution de la Langne PranQalse^ 
some of the elcTenth century. Btot. Litt. t. vii. p. S9. p. 116., doubts the age of this translation. 

This charts Is supposed by the authors of Mouveau (6) Archfieologia, vols. xll. and xlii. 
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history ioto Frencb metre. Besides tbis poan» called le Brut d*An- 
gleterre, be composed a series of metrical liistories, contaioiag tiie 
transactions of the dukes of Normandy, from Rollo, their great pro- 
genitor, who gave name to the R(»nan de Ron, down to his own age. 
Other productions are ascribed to Waoe, who was at kast a prolific 
¥^*sifier, and if he seem to deserve no higher title at preset, has a 
claim to indulgence, and even to esteem, as having for excelled his 
contemporaries, without any stiperior advantages of knowledge. In 
eoialation, however, of bis &me, several Norman writers addicted 
theddselves to composing chronicles, or devotional treatises in metre. 
The court of our Norman kings was to the early poets in the Langoe 
d*Oil, what those of Aries and Toulouse were to the troubadours. 
Henry L was fond enough of literature to obtain the surnanae of 
Beauclerc ; Henry II. was more indisputably an enccmrager of poetry; 
and Richard I. has left compositions of hiis own in one or other (for 
the point is doubtful) of the two dialects spoken in France (1). 
Norman r<H ^f ^ho pocts of Normaudy had never gone beyond 
vaocesandtaies. historicdl and religious subjects, they would protobly 
have bad less claim- to our attention than their brethren of Provence. 
But a different and far more interesting species of compo^tion begsai 
to^be cultivated in the latter part of the twelfth c^tury. Without 
entering upon the controverted question as to the origin of romantic 
fictions, referred by one party to the Scandinavians, by a seooad to 
the Aral)8, by others to the natives of Britany, it is manifest that the 
actual stories upon which one early and numerous class of romances 
was founded are related to the traditions of the last people. These 
are such as turn upon the fable of Arthur ; for though we are not 
entitled to deny the existence of such a personage, his story seems 
chiefly the creation of Celtic vanity. Traditions current in Britany, 
though probably derived from this island, became the basis of Geof- 
frey of MonmoutVs Latin prose, which, as has been seen, was trans- 
fused into French metre by Wace (^. The vicinity of Normandy 
enabled its poets to enrich their narratives with other Armorkan 
fictions, all relating to the heroes who had surrounded the table of 
the son of Ulher. Aa equally Imaginary history of Charlema^^ 
gave rise to a new family of romances. The authors of these fictions 
were called Trouveurs, a name obv|ottslyidentical with that of Trouba- 
dours. But, except in name, there was no resemblance between the 
minstrels of the northern and southern dialects. The invaition of 
one class was turned to description, that of the other to sentiment ; 
the first were epic in their form and style, the latter almost always 
lyric. We cannot perhaps give a belter notion of their dissimilitude, • 

(1) MUlol Mys Itiat BIdiard's sirveDtea ( aaUrloal (2» Tfals dertTatlon or the romaotic stories of Ar- 

songs ) hare appeared in Ftencb, as well as Proven- tbur, wbkb Le Oraiid d'Aussy rldkuloasly attrW 

^1, bat tbat the foemer Is probably a traiislatlOD. bates to tbe Jealousy eatertaiaed by the English of 

Hist, des Troabadours, vol. I. p. 54. Tet I have met the renown of Gharleraagoe, Is stated In a very per- 

with no writer who; quotes them tn the latter Ian- splcuous and satisfactory manner by Mr. Ellis In hi* 

guage, and Mi. Glngoend, as weB as Le Grand d'Aossy, Spechnens of Early English Metrical Romances, 
consider Richard'as a troavear. 
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than by saying that one schod produced Qhaucer, and the other 
Petrarch. Besides these romances of chivalry, the troiiveurs dis- 
played their powers of lively narration in comic tales or fabliaux, (a 
name sometimes extended to the higher romance,) which have aided 
the imagination of Boccace and La Fontaine. These compositions are 
certainly more entertaining than those of the troubadours; but, con- 
trary to what I have said of the latter, they often gain by appearing 
m a modern dress. Their versification^ which doubdess had its 
charm, when listened to around the hearth of sex ancient castle, is 
very languid and prosaic, and suitaUe enough fo the tedious pro* 
lixity into which the narrative is apt to falH ami though we find many 
sallies of that arch and sprightly simplicity which characterizes the 
old language of France as well as England, it requires, upon the 
whole, a factitious taste to relish these Norman tales, considered as 
poetry in the higher sense of the word, distinguished from metricai 
fiction. 

A manner very different from that of the fabliaux Bennn de hi 
was adopted in the Roman de la Rose, begun by William *^ 
de Loris about 1250, and completed by John de Meun half a century 
later. This poem, which contains about 16,000 lines in the usual 
octo-syllabie verse, from which the early French writers seldom de- 
viated, is an allegorical vision, wherein love, and the other passions 
or qualities connected with it, pass over the st£^e, without the inter- 
vention, I believe, of any less abstract personages. Though similar 
allegories were not unknown to the ancients, and, which is more to 
the purpose, may be found in other productions of the thirteenth 
century, none had been constructed so elaborately as that of the 
Roman de la Rose. C!old and tedious as we now coiBider this species 
of poetry, it originated in the creative power of imagmation, and 
af^ealed to more refined feeling than the common metrical narratives 
could excite. This poem was highly popular in the middle ages, and 
became the source of those numerous allegories which had not ceased 
in the seventeenth century. 

The French language was employed in prose as well works mpwach 
as in metre. Indeed it s^ms to have had almost an i^^^- 
exclusive privilege in4his respect. The language of Oil, says Dante, 
in his treatise on vulgar speech, prefers its claim to be ranked above 
those of Oc and Si, (Proven^l and Italian,) on the ground, that all 
translations or compositions in prose have been written therein, from 
its greater facility and grace; such as the books compiled from the 
Trojan and Roman stories, the delightful fables about Arthur, and 
many other works of history and science (1). I have motioned 



(I) Prose e Rime dt Dante, Yenez. 1758, t. It. p. 261 . cio^ la bibbia, I fatti de 1 Trojanl, e de 1 Romanl. In 

Dante's words, blblla com Trojanoram Romano- tbis case something is wrong In the original Latin, 

ramqae gestibos compilata, seem to bear no other and Dante will have alluded to the translations of 

meaning than what I have given. But there may be parts of Scripture made into French, as mentioned 

a doubt whether biblia is ever used except Tor the In the next. 
scriptures; and the Italian translator renders It, 
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already the sermons of 3c. Bernard, and translations from Scripture. 
The laws of the kingdom of Jerusalem purport to have been drawn 
up immediately after the first crusade; and though their language 
has been materially altered, there, seems no doubt that they were 
originally oompiled m French (1). Besides some charters, there are 
said to have been prose romances before the year 1200 (2). Early 
in the next age, Yille Hardouin, seneschal of Champagne, rec/)rded 
the capture of C!onstantinople in the fourth crusade, an expedition, 
the glory and reward of which he had personally shared, and, as 
every original work of prior date has either perished, or is of small 
importance, may be deemed the father of French prose. The Esta- 
blishments of St. Louis, and the l^w treatise of Beaumanoir, fill ap 
the interval of the thirteenth century, and before its conclusion we 
must suppose the excellent memoirs oJF JoinviHe to have been com- 
posed, since they are dedicated to Louis X. in 1315, when the author 
could hardly be less than ninety years of age. Without prosecuting 
any farther the history of French literature, I will only mention the 
translations of Livy and Sallust, made in the reign and by the order 
of John, Yfiih those of Gsesar, Suetonius, Ovid, and parts of Cicero, 
which are due to his successor Charles Y . (3). 
Spanish Ian- I coufcss myself wholly uninformed as to the original 
guage. formation of the Spanish language, and as to the epoch 
of its separation into the two principal dialects of Castile and Portu- 
gal or GalEcia (4) ; nor should I perhaps have alluded to the literature 
of that peninsula, were it not for a remarkable poem which shines 
out among the minor lights of those times. This is a metrical life of 
the Cid Ruy Diaz, written in a barbarous style and with the rudest 
inequality of measure, but with a truly Homeric warmth and vivacity 
of delineadon. It is much to be regretted that the authors name has 
perished, but its date seems to be not later than the middle of the 
twelfth century, while the hero's actions were yet recent, and before 
the taste of Spain had been corrupted by the Provencal troubadours, 
whose extremely different manner would, if it did not pervert the 

(II The Assises de J^rasalem have imdergoDe two samqaent scavoH les regies d< grammalre ; la qocile 

revisions; one. In 4250, by order of John d'Ibello, chose pleust a dlea qa'ainsl Aist accoatomte entra 

coQOt of Jaffa, and a second In 1369', by sixteen com- les princes. Collect, de mm. t. t. p. 10S. 190. etc. 
mlssloners chosen by the states of the kingdom of (4) The earliest Spanish that t reoiember to have 

Cyprus. Thdr language seems to be such as might seen Is an instruiiieal in Martenne, (Tbesauros Anee- 

be expected from the time of the farmer revision. dotomm, t. 1. p. 263. ) the date of which Is IMS. 

(2) Several prose romances were written or trans- Persons more conversant w Ith the antiqal ties of that 
lated from the Latin aboat 1170, and afterwards, coantry may possibly go farther back. Another of 
Mr. Ellis seems Inclined to dispute their antiquity. 1101 Is published In Marlaa's Teorla de las Cmtes, 
But, besides the authorities of La Ravali^re and t.lil. p. 1. It Is In a Yldlmus by Peter the Cruel, and 
Tressan, the latter of which Is not worth much, a cannot, I presume, have been a translatloo from 
late very exienslvdy Informed writer seems to have the Latin. Tet the editors of Mouvean Tr. de IH- 
pnt this matter out of doubt Roquefort Flam«>l- plom. mention a charter of 1243, as the earliest they 
court, i.lat de la ?oMe Frao^alse dans les donxltaie are acquainted with In the Spanish langaage. t. tv. 
et trelit^me slteles. Paris, 1815, p. 147. p. s&. 

(3) YlUaret, Hist, de France, t. xl. p. 121. De Charters In the German language, accordtag to 
Sade, Vie de Petrarque, t. lU. p. 548. Charles V. the same work, first appear In the time of the em- 
had more learning than most princes of his time, peror Rodolph, after 1272, and become usual In the 
GhrlstlDede Plsan, a lady who has written meniolrs, next century, p. 523. But Struvlns menllons an In- 
or rather an eulogy of him, says that bis father le strumeut of 1235, as the earliest In German. Corp. 
fist Introdlre en lettres moult sufflsanunent, et tant Hist. Germ. p. 457. 

que competerament entendolt son Latin, et soufD- 
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poet's genius, at least have' impeded his popularity. A very com- 
petent judge has pronounced the poem of the Cid to be "decidedly 
and beyond comparison the finest in the Spanish language." It is 
at least superior to any. that was written in Europe before the ap- 
pearance of Dante (1), 

A strange obscurity envelops the infancy of the Italian gariy writers m 
language. Though it is certain that grammatical Latin ^^ "«"«°- 
had ceased to be employed in ordinary discourse, at least from the 
time of Charlemagne, we have not a single passage of undisputed 
authenticity, in the current idiom, for nearly four centuries after- 
wards. Though Italian phrases are mixed up in the barbarous jar- 
gon of some charters, not an instrument is extant in that language 
before the year 1200 ; unlesis we may reckon one in the Sardinian 
dialect, (which I believe was rather Provencal than Italian, ) noticed 
by Muratori (2). Nor is there a vestige of Italian poetry older than 
a few fragments of GiuUo d'Alcamo, a Sicilian, who must have writ- 
ten before 1193, since he mentions Saladin as then living (3). This 
inay strike us as the more remarkable, when we consider the political 
circumstances of Italy in the eleventh and twelfth centuries. From 
the struggles of her spirited republics against the emperors, and 
their internal factions, we might, upon all general reasoning, anti- 
cipate the early use and vigoious cultivation of their native language. 
Even if it were not yet ripe for historians and philosophers, it is 
strange that no poet should have b^en inspired with songs of triumjDh 
or invective by the various fortitudes of his country. But on the 
contrary the poets of Lombardy became troubadours, and wasted 
their genius in ProvenQal love-strains at the courts of princes. The 
Milanese and other Lombard dialects were indeed exceedingly rude, 
but this rudeness separated them more decidedly from Latin ; nor is 
it possible that the Lombards could have employed that language 
intelligibly for any public or domestic purpose. And indeed iri the 
earliest Italian compositions that have been published, the new lan- 
guage is so thoroughly formed, that it is easy to infer a very long 
disuse of ihat from which it was derived. The Sicilians claim the 
glory of having first adapted their own harmonious dialect to poetry. 
Frederic 11. both encouraged their art and cultivated it ; among the 
very first essays of Italian verse .we find his productions, and those 
of his chancellor Piero delle Vigne. Thus Italy was destined to owe 
ihe beginnings of her national literature to a foreigner and an enemy. 
These poems are very short and few ; those ascribed to St. Francis 
about the same time are hardly distinguishable from prose ; but after 

(f I An extract from this poem was published In volume of his essay on Soulherh Literature. Thfs 

-1808 by Mr. Soothey, at the end of his " Chronicle of popular and elegant work contains some interesting 

tbe Cld," the materials of which it partly supplied, and not very common information as to the early 

accompaniedbyanexeelientversion by a gentleman, Spanish poets in the ProTen^^l dialect, as well as 

-who Is distinguished, among many other talents, for those who wrote in Castilian. 

an onriraUcd felicity in eipressing the peculiar |2) Dissert. 32. 

manner of authors whomShe translates or imitates. (3) Tiraboschi, t. ir. p. 340. 
M. SIsmondi has giTen other passages in the third 

II. 21 
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tbe middle of die thirteenth century, the Tusoan poet$ awoke to a 
sense of the beauties which their native language, reBoed from the 
impurities of vulgar speech (1), could display ; and the genius of 
Italian Jiterature was rocked upon the restless waves eS the Floreotine 
democracy. Ricordano Malespini, ihe first historian, and neaiiy the 
first prose writer in Italian, left memorials of the republic down to 
the year 1281, which was that of his death, and it was continued by 
Giacchetto Malespkii to 1286. These are little inferior in purity of 
style to the best Tuscan authors ; for it is the singular i^te ot that 
language to have spared itself all intermediate stages of refinemeDt, 
and starting the last in the race, to have arrived almost instanta- 
neously at the goal. There is an interval of not much more than 
half a century between the short fragment of Giullo d'Alcamo, men- 
tioned above, and the poems of Guido Guinizzelli, Guitone d'Arezzo, 
and Guido Gavalcante ; whidi, in their diction and turn of thooght, 
are sometimes not unworthy of Petrarch (2). 

But at the beginning of the next age arose a much greater genios, 

the true father of Italian poetry, and the first name in the literature 

of the middle ages. This was Dante, or Durante 

^*" ** Alighieri, born in 1365, of a respectable family at J^lo- 
rence. Attached to the Guelf party, which had then obtained a final 
ascendancy over its rival, he might justly promise bimsdf the natund 
reward of talents under a free government, public trust and tiie 
esteem of his compatriots* But the Guelfs unhappily were apUt into 
twof factions, the Bianchi and the Keri, with the former of whom, 
and, as it proved, the unsuccessful side, Dante was connecled. In 
4500, he filled the office of one of the Priori, or chief magistrates at 
Florence ; and having manifested in this, as was ailedged, somp par- 
tiality towards the Bianchi, a sentence of proscription passed against 
him about two years afterwards, when it became the turn of the op- 
posite faction to triumph. Banished from his country, and baffled 
in several efforts of his friends to restore their fortunea, he had no 
resource but at the. courts of the Scalas at Verona, and other Italian 
princes, attaching himself hi adversity to tbe Imperial interests, and 



(1) Dante, in his treatise De Tolgarl Eloqaentll, In 4200, Is hardly dlstingnlshable, by a foKlgner, 
reckons foarteen or Ofteea dialects, spoken In dif- from that of Michlavel or GastigllOBe. Yetsorttcat 
ferent parts of Italy, all of which were debased by was tbe adoption of this language, that the ceielffat- 
Impare modes of expression. Bat the '' noble, prin- ed master of Dante, Brunetto Latlal, bad written bk 
ctpal. and courtly Italian Idiom,'* was that, which Tesoro In French ; and gives as a reason for It^tbit 
belonged to etery oHy, and seemed to belong to If was a more agreeable and usual language iktn 
none, and which, If Italy had a court, would be the his own. Et se aucnos demandolt pourquol cUi 
language of that court, p. 274. 277. lUre est ecrls en romans, selon la ralson de France. 

Allowing for the metaphysical obscurity In which pour chose que nous aommes yUllen, je dlroto qai 

Dantechuses to envelop the subject, this might per- ch'est pour chose que nous sommes en France; 

haps be said at present. The Florentine dialect has Tautre pour chose qte la parleure en est plus deH- 

Its peculiarities, which distinguish It from the ge- table et plus commune a Unties gens. There Is «id 

neral Italian language, though these are seldom dis- to be a manuscript history of Venice down to 4SS. 

cerned by foreigners, nor always by natives, with In tbe Ploreollnc library, written In French byll«^ 

whom Tuscan Is the proper denomination of their tin de Canale, who says that be has cboeen tkn 

national tongue. language, parceque la laogue francelse cwri panni U 

(2) Tlraboschl, t. Iv. p. 309-3n. Ginguen^, vol. I. monde, et est la plus delltable a lire et a oh* qae 
c. 6. The style of the Vita Nuova of Dante, written nulle autre. Ginguen^, toI. I. p. 384. 

soon after the death of his Beatrice, which happened . 
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tasting, in his own bnguage, the bitterness of another's bread (1). In 
this state of exile he fimshed, if he did not eommence, his great 
poem, the Divine Comedy; a refNresenlation of the three kingdoms 
of futurity. Hell, Purgatory, and Paradise, divided in^o one hundred 
cantos, and containing about 14,000 lines. He died at Ravenna 
in 1321. 

Dante is among the very few who have created the national poetry 
<^ their country. For notwithstanding the polished elegance of some 
earlier Italian verse, it had been confined to amorous sentiments; and 
it was yet to be seen^ that the language could sustain for a greater 
length than any existing poem except the Iliad, the varied style of 
narration, reasoning, and ornament. Of all writers he is the most 
unquestionably original. Virgil was indeed his inspiring genius, ase 
he declares himself, and as may sometimes be perceived in his dic- 
tion; but his tone is so peculiar and characteristic, that few readers 
would be willing at first to ackno>wIedge any resemblance. He pos- 
sessedy in an extraordinary degree, a command of language, the 
dbuse of which led to his obscurity and licentious innovations. No 
poet ever excelled him in conciseness, and in the rare talent^ finish- 
ing ^is pictures by a few bold touches; the merit of Pindar in his 
better hours. How prolix would the stories of Francesca or of Ugo- 
lino have become in the hands of Ariosto, or of Tasso, or of Ovid, or 
of Spenser ! This excellence indeed is most striking in the first part 
of bis poem. Having formed his plan so as to give an equal length 
10 the three regions of his spiritual world, he found himself unable 
to vary the images of hope or beatitude, and the Paradise is a conti- 
nual accumulation of descriptions, separately beautiful, but uniform 
and tedious. Though images derived from light and music are the 
most pleasing, and can be bonne longer in poetry than any others^ 
their sweeUiess psdls upon the sense by frequent repetition, and we 
require the intermixture of sharper flavours. Yet there are detach* 
ed passages of great excellence in this third part of Dante's poem ; 
and even in the long theological discussions which occupy the greater 
proportion of its thirty-three cantos, it is impossible not to admire 
the enunciation of abstract positions with remarkable energy, con- 
ciseness, and sometimes perspicuity. The twelve first cantos of the 
' Purgatory are an almost continual flow of soft and brilliant poetry. 
The seven last are also very splepdid, but there is some heaviness in 
the intermediate parts. Fame has justly given the preference to the 
Inferno, which displays throughout a more vigorous and masterly 
conception ; but the mind of Ikmte cannot be thoroughly appreciated 
without a perusal of his entire poem. 

The most forced and unnatural turns, the most barbarous licences 
of idiom, are found in this poet, whose power of expression is, at 

H) ^n proTeral si (InTs Cacdaguld^ to blin ) cone II sceodere e '1 saHr per aJtral scale. 

A di sale Paradls. cant 16. 

II pane altrui, e come h duro calle 
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Other times, so peeuliariy happy. His style is indeed generally free 
from those conceits of thought, wlwch discredited the other poets of 
his country ; but no sense is too remote for a word which he finds 
convenient for his measure or his rhyme. It seems indeed as if be 
never altered a Ihie on account of the necessity of rhyme, but forced 
another, or perhaps a third, into company with it. For many of his 
faults no sufficient excuse can be made. But itiscandid to remember, 
that Dante, writing almost in the infancy of a language, which he 
cohtributed to create, was not to anticipate that words, which he 
borrowed from the Latin, and from the provincial dialects, would by 
accident, or through the timidity of later writers, lose their place in 
the classical idiom of Italy. If Petrarch, Bembo, and a few more, 
had not aimed rather at purity thati copiousness, the phrases which 
now appear barbarous, and are at least obsolete, might have been 
fixed by use in poetical language. 

The great characteristic excellence of Dante is elevation of senti- 
ment, to which his compressed diction and the emphatic cadeaces of 
his measure admirably correspond. We read him, not as an amus- 
ing poelP>ut as a master of moral wisdom, with reverence and awe. 
Fresh from the deep and serious, though somewhat barren studies 
of philosophy, and schoolied in the severer discipline of expei'ience, 
he has made of his poem a mirror of his mind and life, the register 
of his solicitudes and sorrows, and of the speculations in wbkb he 
sought to< escape their recollection. The banished magistrate of 
Florence, the disciple of Brunetlo Latini, the slatesmsan accustomed 
to trace the varying fluctuations of Italian faction, is for ever before 
our eyes. For this reason, even the prodigal display of erudition, 
which in an epic poem would be entirely misplaced, increases the re- 
spect we feel for the poet, though it does not tend to the reader's 
gratification. Except Milton, he is much the most learned of all the 
great poets, and, relatively to his age, for mOre learned than Milton. 
In one so highly endowed by nature, and so consummate by instruc- 
tion, we may well sympathize with a resentment which exile and po- 
verty rendered perpetually fresh. The heart of Dante was naturally 
sensible, and even tender; his poetry is full of simple* comparison 
from rural life ; and the sincerity of his early passion for Beatrice 
pierces through the veil of allegory whFch surrounds her. But the 
memory of his injuries pursues him into the immensity of eternal 
light ; and, in the company of saints and angels, his unforgiving spirit 
darkens at the name of Florence (1). 

This great poem was received in Italy vnth that enthusiastic admi- 
ration which attaches itself to works of genius only in ages too rude 
to listen to the envy of competitors, or the fastidiousness of critics. 
Almost every library in that country contains manuscript copies of 
the Divine Comedy, and an account of those who have abridged or 
commented up^n it would swell to a volume. It was thrice printed 

^H) Paradiso, caut. 16» 
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in the year 1472^ and at least nine .times within the fifteenth century. 
The city of Florence, in 1373, with a magnanimity which almost re- 
deems her original injustice, appointed 'a public professor to read 
lectures upon Dante ; and it was hardly less honourable to the poet s 
memory, that the first person selected for this office was. Boccaccio. 
The universities of Pisa and Piacenza imitated this example ; but it 
is probable that Dante's abstruse philosophy was often more re- 
garded in their chairs, than his higher excellencies (4). Italy indeed, 
and all Europe, had: reason to be proud of such at, master. Since 
Glaudian, there had been seen for nine hundred years no considei^ 
able body of poeti'y, except the Spanish poem of the Cid, of which 
no one had heai^ b^ond tho peninsula, that could be said to pass 
^mediocrity ; and we must go much farther back than Claudian, to 
find any one capable of being compared with . Dante. His appear- 
ance made an epoch in the intellectual history of piodern nations, 
and banished the discouraging suspicion which long ages of Jethargy 
tended to excite, that nature had exhausted her fertility in the great 
poets of Greece and Rome. It was as if, at some of the ancient 
games, astranger had appeared upon the plain, and thrown his quoit 
among the marks of former casts, which tradition had ascribed to 
the demigods. But the admiration of Dante, though it ^ave a general 
impulse to the human mind, did not produce imitators. I am un- 
aware at least of any writer, in whatever language,^ who can be said 
tb liave followed the steps of Dante ; I mean not so much in his sub- 
ject, as in the character of hi3 genius and style. His orbit is still ail 
his own, and the track of his wheels can never be confounded with 
that of a rival (2). 

In the same year that Dante was expelled from Flo- ^^^^^^ 
rence, a notary, by name Petracco, was involved in a 
similar banishment. Retired to Arezzo, he there became the father 
of Francis Petrarch. This great man shared of course during his 
early years in the adverse fortune of bis family, which he was invin- 
cibly reluctant to restore, according to his father's wish, by the pro- 
fession of jurisprudence. The strong bias of najture determined him 
to polite letters and poetry. These are seldom the fountains of 
wealth ; yet they would perhaps have been such to Petrarch, if his 
temper could have borne the sacrifice of liberty for any worldly ac- 
<luisitions. At the city of Avignon, where his parents had. latterly 
resided, his graceful appearance and the reputation of his talents at- 
tracted one of the Colonna family, then bishop of Lombes in Gas- 
cony. In him, and in other members of that great house, never so 
illustrious as in the fourteenth century, he experienced the union of 
patronage and friendship. This, however, was not confined to the 

(4) Vein, Yita dl Danle. Tlraboschf. lyiyo sufficed. But besides several legendary visions 

(2) The source from wblcb Dante derived the of tbe 42tb and tSlb centuries, it seems probable 

schenke and general idea of bis poem bas been a t bat be derived bints from tbe* Tesoretlo of his 

subject of inquiry in Italy. To bis original mind master in pbliosopblcal studies, Brunetto Lallul. 

one migbt bive tbougbt the sixth Mwld would Ginguen6, t. li. p^ 8. 
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Coloiiiias. Unlike Doote, iK> poet was ever so libei^ly and smc^^ 
aicooraged by the great ; nor did any, perhaps, ever carry to that 
perilous intereoarse a spirit more irritably independent, or more free 
from interested adulation. He praised his friends lavishly, becaose 
he loved them ardently ; but his temper was easily susceptible of of- 
fence, and there must have been mudi to tolerate in that restlessness 
and jealousy of reputation, which is perhaps the inevitable failing ef 
a poet (1). But every thing was forgivai to a man who was the ac- 
knowledged boast of his age and country. Clement VL ccmferred 
one or two sinecare benefices upon Petrarch, and would probably 
have raised him toa bishopric, if he bad chosen to adq)t the eccle- 
siastical profession. But he never took orders, the derical tonsure 
being a sufficient qualification for holding canonries. The same 
pope even afforded him the post of apost^ical secretary, and this 
was repeated by Innocent YI. I know not whether we should as- 
cribe to magnanimity, or to a politic motive, the behaviour of 
Gement VI. towards Petrarch, vrfao had pursued a course as vexa-- 
tious as possible to the Holy See. For not only he made the resi- 
dence of the supreme pontiles at Avignon, and the vices of their 
court, the topic of invectives, too well founded to be despised, but 
he had ostentatiously put himself forward as the supporter of Nieda 
di Bienzi in a project which could evidently have no other aim than 
to vt^rest the city c^* Rome from the temporal sovereignty of Its bishop. 
Nor was the friendship and society of Petrarch less courted by the 
most re$pec(ld}le Italian princes; by Robert king of Naples, by the 
Visconti, the Correggi oiF Parma, the famous dc^of Venice, Andrew 
Dandolo, and the Carrara family of Padua, under whose protection 
he spent the latter yeiars' of his life. Stories are related of the re- 
spect shewn to him by men in humbler stations, which are perhaps 
still more satisfactory (2). But the most conspicuous testimony of 
public esteem was bestowed by the city of Rome, in his solann 
coronation, as laureat poet, in the capitol. This ceremony took 
place m 1341 ; and it is remarkable that Petrarch had at that time 
composed no works, which could, in our estimation, give him pre- 
tensions to so singular an honour. 

The moral character of Petrarch was formed of dispositions pecu- 
liarly calculated for a poet. An enthusiast in the emotions of love, 

(11 There Is an anpleaslog proof of this qaalllytii mentloaed above, but rather to Zanobl Strata, a 

a letter to Boccaccio on Dante, whose merit he ra- contemporary Florentine poet, wh<Hn, however 

ther disingenuously extenuates ; and whose popn- forgotten at present, the bad taste of a party In crt- 

larlty evidently stung him to the quick. De Sade, ticism preferred to himseir^'-Matteo Ylllanl meo- 

t. ill. p. 5t2. Yet we Judge so III of ourselves, that tlons them together as the two great ornandents <tf 

Petrarch chose envy as the vice from which of all his age. This coQjecture seems probable, for soma 

others he was most free. }n his dialogue with St. expressloos are not In the least applicable to Dante. 

Augustine, he says ;Quicquhlllbuerit,dlcito;mod6 But whfchever was Intended, the letter equally 

me non accuses Invidlee. Aug. Utlnam non tibl shews the Irritable humour of Petrarch, 

magis superbla quiim invldia nocdlsset : nam hoc (^ A goldsmith of Bergamo, by name Henry Ca- 

crJmlne, mejudlce, liber es. De Coutemptu Mundl. pra, smitten with an entbuslastle love oi lettcn. 

Edit. IS8f. p. 342. and of Petrarch, earnestly requested the honour ota 

1 have read In some modern book, but know not visit from the poet. The house of this good trades- 

where to seek the passage, that Petrarch did not man was fVill of representations of his ptfson. 

Intend to allude to Dante in the letter to Boceacclo and of inscripUont with his name and arma. Ho 
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and friendship, of glory, of patriotism, of rdigioB) he{][aye the reto to 
all thdr impulses; and there is not perhaps a page in his Italian writ* 
ings, which does not bear the trace of one or other of tl^ese affections* 
By far the most predominant, and that which has given the greatest 
celebrity to his name, is his passion for Laura. Twenty years of un» 
requited and almost unaspiring love were lightened by song ,- and the 
.attachment, which, having long survived the beauty of its object (1)^ 
seems to teave at one time nearly passed from the heart to the fancy,, 
was changed to an intenser feeling, and to a sort of celestial adora'^ 
tion, by her death. Laura, before the time of Petrarch's first acq- 
dental meeting with her, was united in marriage with another ; a fact, 
which, besides some more particular evidence, appears to me dedo* 
cible from the whole tenour of his poetry (2). Such a passion is un* 
doubtedly not capable of a moral defence ; nor would I seek its pallid'- 
tion so much in the prevalent manners of his age, by which however 
the conduct of even good men is generally not a litde influenced, a& 
in the infiimty of Petrarch's character, which induced him both to 
obey and to justify the emotions of his heart. The lady loo, whose 
virtue and prudence we are not to question, seems to have tempei*ed 
the light and shadow of her countenance so as to preserve her ad- 
mirer from despair, and conseqtiently to prolong his sufferings and 
servitude. 

expense had been spared tu copying all his works as of Lord W.'s essay, that taura was an aomarried 

they appeared. He was received by Capra with a woman, and the oh|ect or on honourable attacb- 

princely magnificence; lodged In a chamber hung ment lo her lover, seems Irreconcileable ^Kh the 

with purple, and a splendid bed on which no one evidence that his writings supply. 1. There is no 

before or after him was permitted to sleep. Gold- passage in Petrarch, whether or poetry or pro^, 

8mlths,as we may Judge by this instance, were opu- that alludes to the virgin character of taura, er 

lent persons ; yet the friends of Petrarch dissuaded gives her the usual appellations of unmarried wo- 

him from this visit, as derogatory to his own ele- men, puella in Latin, or donxeUa In Italian ; even 

vated statltm. De Sade, t. 111. p. 496. In the 'Frlonfo delta CastU&, where so obvious an 

(1) See the beautiful sonnet, Erano I capel d' oro opportunity occurred. Yet this was naturally to be 
air aura sparsl. In a famous passage of his Con- expected from so ethereal an Imagination as that of 
fesslbns, he says; Corpus lUod egreglum morbis et Petrarclf, always Inclined to Invest her with the halo 
crebrls partubos exhaustam, mult&m pristinl vi- of celestial purity. We know how Milton took hold 
gorls amlsit. Those who maintain the virghilty of of the mystical notions of virginity ; notions more 
Laura are fbrced to read perturbationUttu., instead congenial to the religion of Petrarch than his own : 
ofparfuHfs. Two manuscripts In the royal library «. xj 4, n «„«»„» „.. ^ * ; , t. . 

at >arls have the contraction p/6i«, which leav» f^ "^ P*T2^""ir.**^y'„K f °^ ^»»»« "^«"*«^ 
the matter open to Controversy: De'sade contends J^'^.nm .S.i^,^lili ^P^an^nl'hll"^^'"' 
that " crebrlTMs less applicable to " pertor batloni- ^" ^"""^ "•** ^*^"^' u !^1''''^''''''^1' 
bos- than to "partubus." I do not know that Epllapbiam Damonis. 

there Is much In this ; hut I am clear that corpus 2. The coldness of Laura towards so passionate and 

exhaustum partubus is much the more elegant La- deserving a lover, if no insurmeuntable obstacle in- 

im expression of the two. tervened during his twenty years of devotion, would 

(2) The Abb6 de Sade, hi those copious memoirs of beat least a mark that his attachment was mis- 
the HISb of Petrarch^ which Illustrate In an agreeable placed, and shew him In ratber a ridiculous light, 
tboagh rather prolix manner the ciWI and literary It Is not surprising, that persons believing Laura to 
history of Provence and Italy in the fourteenth cen- be unmarried, as seems to have been the case with 
tory, endeavonred to establish his own descent from the Italian commentators, should have thought his 
Laura, as the wife of Hugues de Sade, and born in passion affected and liltle more than poetical. But 
the family de Moves. This hypothesis has since been upon the contrary sopposilion, a th^l runs 
received with general acquiescence by literary men ; through the whole of his poetry^ and giv4p consis- 
and Tlraboschl In particular, whose talent lay In tency. A love on the one side. Instantaneously con- 
tbese petty biographical researches, and who had a celved, and retained by the susceptibility of a tender 
prejudice against every thing that came from heart and ardent fancy ; nourished by slight encou • 
France, seems to consider It as decisively prov^. ragement, and seldom presuming to hc^ for more ; 
But It has been called In question in a modem pub- a mixture of prudence and coquetry on the other. 
Itcation by the iate Lord Woodhoasetee. ( Essay kept within bounds either by virtue or by the want 
00 the Life and Character of Petrarch, 1810.) I shall of mutual attachment, yet not dissatisfied with famn 
not offer any opinion as to the idcnti^ of Petrarch's more brilliant and flattery more refined than lia^ 
mistress with Laura de Sade ; but the main position ever before bi^fi the lot of woman— these are surely 
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The general excellencies of Petrarch are his command over the 
music of his native language, his correctness of style, scarcely two 
or three words that he has used having been rejected by Jatter wri- 
ters, his exquisite elegance of diction, improved by the perpetual study 
of Virgil ; but, far above all, that tone of pure and melancholy senti- 
ment which has something in it unearthly, and forms a strong con- 
trast to the amatory poems of antiquity. Most of these are either, 
licentious or uninteresting; and those of Catullus, a man endowed by 
nature with deep and serious sensibility, and a poet, in my opinion, 
of greater and more varied genius than Petrarch, are contaminated, 
above all the rest, with the most degrading grossness. Of this there 
is not a single instance in the poet of Vaucluse, and his strains, dif- 
fused and admired as they have been, may have conferred a benefit 
that criticism cannot estimate, in giving elevation and refinement to 
the imaginations of youth. The great defect of Petrarch was bis 
want of strong original conception, which prevented him from throw- 
ing off the affected and overstrained manner of the Provencal trouba- 
dours, and of the earlier Italian poets. Among his poems, the 
Triumphs are perhaps superior to the Odes, as the latter are to the 
Sonnets ; and of the latter, those written subsequently to the death 
of Laura are in general the best. Bat that constrained and laborious 
measure cannot equal the graceful flow of the canzone, or the vigo- 
rous compression of the terza rima. The Triumphs have also a claim 
to superiority, as the only poetical composition of Petrarch that ex- 
tends to any considerable length. They are in some degree, per- 
haps, an imitation of the dramatic Mysteries, and form at least the 
earliest specimens of a kind of poetry not uncommon in later times, 
wherein reaf and allegorical personages are intermingled in a masque 
or scenic representation, 

pretty natorat clrcaoMtanres, and snch as do not inlneQ8quldTlrumdecaitadmonebat,|n'fle8tab8tqoe 
render the story less loielilgible. UDqaestionably, ne in sectando pudicltls studio, ut yerbis utar Se- 
such a passion is not Innocent. But Lord Wood- necffl, aut eiemplam ant conTltium deesset; pos- 
bouselee, w bo is so mucb «candalized at it, knew tremd cdm lorlfragum ac praeclpltem Tideret, de- 
little, one would think, of the fourteenth century, serere maluit polijis qukm sequl. August. Tarpe 
nis standard Is taken not from Aviguon, but from Igitur aliquid Interdum Tolulstl, quod supra nflga- 
Edlnbnrgb, a much better place, no doubt, and veras. At Iste Tulgatus amanllum, vet, ut dicam 
where the moral barometer stands at a very different verliks, amentium furor est, ut omnibus meritd did 
altitude. In one passage, p. t88. he carries his strict- possit : volo nolo, noip toIo. Yobis ipsis quid vell- 
ness to an excess of prudery. From all we know of tis, aut nolltis, igootum est. Pet. lovltus In la- 
the age of Petrarch, the only matter of astonishment queum offend! . SI quid tamen olim altter forte 
Is the perseTering rlrlue of Laura. The troubadours volnissem, amor ajtasqoe cofgerunt ; nunc quid re- 
boast of much better success with Provengal ladies, llm et copiam scio, flrmavique Jam tandem aalmam 
3. But the following pas^ige from Petrarch's dia- labentem; coittrli aatem Ilia propositi tenax et sem- 
logueswIthSt.Augustloe.tbewort.asisweUknown, per una permansit, quare constantlam foemlneam 
where he most unbosoms himself, will leave no qu6 magis intelligo, magls admiror : Idque sibi 
doubt, I think, that bis passion rouid not have been consilium fuisse, si unqnam dcbnit, gandeo nunc 
gratiUedconslstently n lib honour. At mnlier Isia et gratias ago. Ado. Semel/alientI, non facile rursjb 
celebrfflrqnam tibi certifsiroam ducem fingis, ad (ides habenda eft : tu prius mores atque habltom, 
superos cui^on hfestlantem trepidumque direxerit, vlTamque mutavisti, quJim animum muliase per- 
et quod caecis iieri solet, manu apprebensum non (uadeas: mitigatur fmi^si tuus leniturque Ignis, 
tenult, qu6 et gradiendum foret admonult? Petk. exttnctas non est. Tu verd qui tantCkm dllectlooi 
Fecll hoc ilia quantdm potuit. Quid enim aliud tribuls, non animadrertis, iilam absolvendo, quan- 
eg1t.cumnullismolaprecibus,nuillsvictoblanditii8, tiun te ipse ceodemnas; Iilam fateii Ilbet ftilsse 
mallebrem tenuit decorem, et adversds suam semel sanctissimam, diun te insanum soelestumque faleare. 
et meam slatem, adverciu multact varia quae flee- — De Coalempto Mundi, Dialog. 3. p. 367. edit, 
tere adamantium fpirllum debuissent, inexpugua- 4581. 
bills et flrma permansit ? Profecl6 animus Iste foe- 
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None of the priodpal inodern languages was so late in E„gii8h 1.0. 
its formation, or in its amplication to the purposes of lite- ^'^^ 
rature, as the English. This arose, as is well known, out of the 
Saxon branch of the great Teutonic stock, spoken in England till 
after the conquest. From this mother dialect, our English differs 
less in respect of etymology, than of syntax, idiom, and flexion. In 
so gradual a transition as probably took place, and one so sparingly 
marked by any existing evidence, we cannot well assign a definite 
origin to our present language. The question of identity is almost 
as perplexing in languages as in individuals. But, in the reign of 
Henry 11. , a version of Wace's poem of Brut, by one Layamon, a 
priest of Ernly upon Severn, exhibits, as it were, the chrysalis of the 
English language, in which he can as little be said to have written, as 
in Anglo-Saxon (1). Very soon afterwards, the new formation was 
better developed ; and some metrical pieces, referred by 
critics to the earlier part of the thirteenth century, differ ^ ^ ^^ ^"' 
but little from our legitimate grammar (2). About the beginning of 
Edward I.'s reign, Robert, a monk of Glocester, composed a ipetri- 
caj chronicle from the history of Geoffrey of Monmouth, which he 
continued to his own time. This work, with a similar chronicle of 
Robert Manning, a monk of Brunne (Bourne) in Lincolnshire, nearly 
thirty years later, stand at the head of our English poetry. The 
romance of Sir Tristrem, ascribed to Thomas of Erceldoune, sirnam- 
ed.the Rhymer, a Scottish minstrel, has recently laid claim to some- 
wliat higher antiquity. In the fourteenth century, a great number 
of metrical romances were translated from the French. It requires 
no small portion of indulgence to speak favourably of any of these 
, early English productions, A poetical line may no doubt occasionally 
be found ; but in general the narration is as heavy and prolix as the 
versification is unmusical (3). The first English writer, who can be 
read with approbation, is William Langland, the author of Piers 
Plowman's Vision, a severe satire upon the clergy. Though his 
n^easure is more uncouth than that of his predecessors, there is real 
energy in his conceptions, which he caught not from the chimeras 
of knight-errantry, but the actual manners and opinions of his time. 

The very slow progress of the English language, as cause or its dow 
an instrument of literature, is chiefly to be ascribed to progress. 
the effects of the Norman conquest, in degrading the native inhabi- 
tants, and transferring all power and riches to foreigners. The ba- 
rons, without perhaps one exception, and a large proportion of the 
gentry, were of French descent, and preserved among themselves the 
speech of their fathers. This continued much longer than we should 

II) A sufflcient extract from this work of Layamoa (3) Wartoo printed copious extracts from soroe of 

' lias been pabiished by Mr. Ellis, io his specimens of these. Rltson gave ^veral of them entire ttf the 

early English poetry, toI. 1. p. 64. It contains, he press. And Mr. Ellis has adopted the only plan 

obserres, no word which we are under the neces- which could render them palatable, by Interniiu- 

ftlty of ascribing to a French origin. gllng short passages, where the original is rather 

(2) WartOD's Hist, of English Poetry. Ellis's Spe- above its usual mediocrity, with his own lively 

rtmens. analysis. 
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naturally have expected ; even after the loss of Normandy had snap- 
ped the thread of French connexions, and they began to i»*ide them- 
selves in the name of Englishmen, and in the inheritance of tradi- 
tionary English privileges. Robert of Glocester has a remarkable 
passage, which proves that in his time, somewhere about 1270, the 
superior ranks continued to use the French language (1)./ RaJph 
Higden, about the early part of Edward Ill/s reign, though his expres- 
sions do not go the same length, asserts, that ** gentlemen's children 
are taught to speak French, from the time they are rocked in their 
cradle ; and uplandish (country) or inferior men will liken themselves 
to gentlemen^ and learn with great business for to speak French, 
for to be the more told of." Notwithstanding, however, this predo- 
minance of French among the higher class, I do not think that some 
modern critics are warranted in concluding that they were in general 
ignorant of the English tongue. Men living upon their estate among 
their tenantry, whom they welcomed in their halls, and whose as- 
sistance they were perpetually needing in war and civil frays, would 
hardly have permitted such a barrier to obstruct their intercourse. 
For we cannot, at the utmost, presume that French was so well known 
to the' English commonalty in the thirteenth century, as English is 
at present to the same class in Wales and the Scottish Highlands. 
It may be remarked also, that the institution of trial by jury must 
have rendered a knowledge of English almost indispensable,' to those 
who administered justice. There is a proclamation of Edward I. i|i 
Rymer, where he endeavours to excite his subjects against the king 
of France, by imputing to him the intention of conquering the coun- 
try, and abolishing the English language, (linguam delere anglica- 
nam,) and this is frequently repeated in the procl^niations of Ed- 
ward III (2). In his time, or perhaps a little before, the native 
language had become more familikr than French in common use, even 
with the court and nobility. Hence the numerous translations of 
metrical romances, which are chiefly referred to his reign. An im- 
portant change was effected in 1362 by ^ statute, which enacts that 
all pleas in courts of justice shall be pleaded, debated, and judged 
in English. But Latin was, by this act, to be empfeyed in drawing 
the record ; for there seems to have still continued a sort of prejudice 
against the use of English as a written hnguage. The earliest En-« 
glish instrument known to exist is said to bear the date of 1345 (3). 
And there are not more than three or four entries in our own tongue 
upon the rolls of parliament before the reign of Henry VI., after 
whose accession its use becotnes very iiommon. Sir John Man- 
devile, about 13S0, may pass for the father of EngUsh prose, no 
original work being so ancient as his travels. But the translation of 

(1) The evidences or ibis general eitiployment and and by Rltson, in tbe preface to his Metrical Ro- 

gradual disuse of French in conversation and writ- mances, vol. 1. p. 70. 

log are collected by Tynvhltt, in a dissertation on (2) T. v. p. 490. ; t. vi. p. ^2. et alibi, 

the ancient English language, prefixed to tbe fuurth (3) Rltson, p. 80. There Is one tn Hymer of tbe 

volume of his edition of Chaucer's Canterbury Tales ; year t385. 
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the Bible and other writings by WidifFe nearly thirty years after^ 
wards, taught us the copiousness and energy of which our bative 
dialect was capable ; and it was employed in the fifteenth century 
by two writers of distinguished merit, Bishop Peacock and Sir John 
Forsescue. 

But the principal ornament of our English literature ^^^^^^ 
was Geoffrey Chaucer, who, with Dante and Petrarch, 
fills up the triumvirate of great poets in the middle ages. Chaucer 
was born in 1328, and his life extended to the last year of the four- 
teenth century. That rude find ignorant gen^*ation was not likely 
to feel the admiration of native genius as warmly as the compatriots 
of Petrarch ; but he enjoyed the favour of Edward HI., and still more 
conspicuously, of John duke of Laikcaster ; his fortunes were far more 
prosperous than have usually been the lot of poets ; and a reputation 
was established beyond competition in his life-time, from which no 
succeeding generation has withheld its sanction. I cannot, in my 
own taste, go completely along with the eulogies that some have he- 
stowed upon Cliaucer, who seems to me to have wanted grandeur, 
where he is original, both in conception and in language. But in vi^ 
vacily of imagination and ease of expression, he is above all poets of the 
middle time, and comparable perhaps lo the greatest of those who 
have followed. He invented, or rather introduced from France, and 
employed with facility, the regular iambic couplet ; and though it was 
not to be expected that he should perceive the capacities latent in that 
measure, his versification, to which he ao^mmodated a very licen- 
tious and arbitrary pronunciation, is uniform and harmonious (1). 
It is chiefly, indeed, as a comic poet, and a minute observer of man- 
ners and circumstances, that Chaucer excels. In serious and moral 
poetry he is frequently languid and diffuse; but he springs like An- 
taeus from the earth, when his subject changes to coarse satire, or 
m^rry narrative. Among his more elevated compositions the Knight*s 
Tale is abundantly sufficient to immortalize Chaucer, since it would 
be difficult to find any where a story better conducted, or told with 
more animation and strength of fancy. The second place may be 
given to his Troilus and Creseide, a beautiful and interesting poem, 
though enfeebled by expansion. But perhaps the most eminent, or 
at any rate the most characteristic testimony to his genius will be 
found in the Prologue to his Canterbury Tales ; a work entirely and 
exclusively his own, which can seldom be said of his poetry, and 
the vivid delineations of which perhaps very few writers but Shak- 
speare could have equalled. As the first original English poet, if 
we except Langland, as the inventor of our most ap|)roved mea- 
sure, as an improver, though with too much innovation, of our 



a) See Tyrwhi(t*8 Essky on the Iang5age and Tersi- Df . Nott, wbo maintaiiis tbe versiflcatloo of Chaucer 

flcatloD or Cbaueer, lo tbe fourth Tolame of his to have been wholly founded oo accentual and nnt 

edition of tbe Canterbory Tales. Tbe opinion of this syllabic regularity, 
eminent critic has lately been controverted by 
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language, and as a faithful wHoess to the maanefs of his age, 
GhauCer would deserve our reverenoe, if he had not also inirios^k 
claims for exjcellencies, which do not depend upon any collateral 
considerations. 
ReviTai or ao- The last circumstance which I shall mention as having 
cieotiearniDg contributed to rcslorc society from the intellectual de- 
gradation into which it had fallen during the dark ages is the revival 
of classical learning. The Latin language indeed, in which all legal 
instruments were drawn up, and of which all ecclesiastics availed 
themselves in their epistolary intercourse, as well as in their more 
solemn proceedings, had never ceased to be familiar. Though many 
^ solecisms and barbarous words occur in the writings of what were 
called learned men, they possessed a fluency of expression in Latin 
which does not often occur at present. During the dark ages, how- 
ever, properly so called, or the period from the sixth to the eleventh 
century, it is unusual to meet with quotations, except from the Vul- 
gate, or from theological writers. The study of Rome's greatest 
authors, especially her poets, was almost forbidden. But a change 
tn the tweinh took placc in the course of the twelfth century. The 
century: politc literature, as well as the abstruser science of an- 

tiquity, became the subject of cultivation. Several writers of that 
age, in different parts of Europe, are distinguished more or less fov 
elegance, though not absolute purity, of Latin style; and for their 
acquaintance with those ancients who are its principal models. Such 
were John of Salisbury, the acute and learned author of thePoUcra- 
ticus, William of Malmsbury, Giraldus Cambrensis, Roger Hoveden, in 
England ; and in foreign countries, Olhoof Frisingen, Saxo Gramma- 
ticus, and the best perhaps of all I have named as to style, Falcandus, 
the historian of Sicily. In these we meet with frequent quotations 
from Livy, Cicero, Pliny, and other considerable writers of antiquity. 
The poets w^re now admired, and even imitated. All metrical Latin 
before the latter part of the twelfth century, so far as I have seen, k 
extremely bad ; but at this time, and early in the succeeding age, 
there appeared several versifiers, who aspired to the renown of follow- 
ing the steps of Virgil and Statius in epic poetry. Joseph Iscanus, 
an Englishman, seems* to have been the earliest of these; his poem 
on the Trojan war containing an address to Henry II. He wrote 
another, entitled Antiocheis, on the third crusade, mpstof which has 
perished. The wars of Frederic Barbarossa were celebrated by 
Gunther in his Ligurinus ; and not long afterwards, Guillelmus Brilo 
wrote the Philippis in honour of Philip Augustus, and Walter de 
Ghatillon the Alexandreis, taken from the popular romance of Alexan- 
der. None of these poems, I believe, have much intrinsic merit; but 
their existence is a proof of taste that could relish, though not of 
genius that could emulate antiquity (1). 

(1) WartoD's Hist, of EogKsh Poetry, vol. I. Dis- da douzi^mc sf^cle, p. 18. Tbc rollowfng lioe^ 
sertotion ll. Roquefort, Etat de la Po^sle PraDcalse from the beginning of the elghtli book of the PW- 
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Id the thirteenth century there seems to have been some decline 
of classical literature, in consequence probably of the scholastic philo- 
sophy, which was then in its greatest vigour ; at least we donot finctso 
many good writers as in the preceding age. But about mach more m 
the middle of the fourteenth, or perhaps a little sooner, ^ fourteenth. 
an ardent zeal for the restoration of ancient learning began to display 
itself. The copying of books, for some ages slowly and sparingly 
p^formed in monasteries, had already become a branch of trade (1) ; 
and their price was consequently reduced. Tiraboschi mTention or 
denies that the invention of making paper from linen "nen paper. 
rags is older than the middle of that century ; and although doubts 
may be justly entertained as to the accuracy of this position, yet the 
confidence with which so eminent a scholar advances it is at least a 
proof thdt paper manuscripts of an earlier date are very rare (2). 
Princes became far more attentive to literature when it was no longer 
confined to metaphysical theology and canon law. I have already 
mentioned the translations from classical authors, made by command 
of John and Charles V. of France. These French translations dif- 
fused some acquaintance with ancient history and learning among 
our own countrymen (5). The public libraries assumed . 

a more respectaUe appearance. Louis IX. had formed 
one at Paris, in which it does not appear that any work of elegant 
literature was found (4). At the beginning of the fourteenth century, 

llppis .seem a fair, or rather a faTourable specimen are Montfaucon, Mablllon, and Muratorl ; the latter 

or these epics. But I am very superficially ac- of whom carries np the tnvcniiou of our ordinary 

qoalnted with any of them. paper to the year tooo. But Tiraboschi contends 

SolT«-flt fnterpJk zpnhvrU meliorlbus annum ***** ^^^ ^^^ "'**' *" manuscripts of so early an 

I^ITA d^^SrteDT^emn^^^^^^^ ?«* ™ "**^* '^^^ ^**«° "8^' «"^' apparently 

Cffipei^etvlridigraaaiojurwescereieiias. fluently employed. The editors of NouT«aa 

^S ^1 '^Vt^am Jht Ji vSi^'^o ^«6 de Dlplom^lque an. of the same opinion, 

soils Ageuorel premeret rota terga juvend. ^^ j ^ p ^^^ ^^ Meerman, well known as a 

The tragedy of Eccerinos, (Eccellu da Romano,) writer upon the antiquities of printing, offered a 

by Albertlnns Mussatas, a Padnan, and author of a reward for the earliest manuscript upon linen paper, 

respectable history, deserves some attention, as the and. In a treatise upon the subject, fixed the date 

first attempt to revive the regular tragedy. It was of Its Invention between «270 and 4300. But M^. 

written soon after 1308. The language by no means Schwandner of Vienna Is said to have found in the 

wants animation, notwithstanding an unsiiilful Imperial library a smaU charter bearing the date of 

condnct of the fable. The Ececrlons Is prhited in 4243 on such paper. Macpherson's Annals of Com^ 

the tenth volume of Iduratorls collection. meree, vol. 1. p. 304. Tiraboschi, if he had known 

(!) Booksdiers appear In the latter part of the this, would probably have maintained the paper to 

twelfth century. Peter of Biols mentions a law- be made of cottoq, which be says It is difficult to 

book which he had procured h quodam publico distinguish. He assigns the Invention of llqen paper 

mangone librorum. Hist. Lttt^ralre de ia Fraore, to Pace da Fabiano of Trevlso. But more than one 

t. Iz. p. %i. In the thirteenth century there w«re Arabian writer asserts the manufacture of linen 

many copyists by occupation in the Italian unlver- paper to have been carried on at Samarcand early 

sities. Tiraboschi, t. Iv. p. 72. The number of In the eighth century, having been brought thithei* 

these at Milan before the end of that age Is said to from China. And what Is more conclusive, Caslrl 

have been fifty, ibid. But a very small proportion poslilvely declares many manuscripts in the E.scurial 

of their labour could have been devoted to purpose of the eleventh and twelfth centuries to be written 

inerely literary. By a variety of ordinances, the on that substance. Blbiiotheca Arabico-Hispanica, 

first of which bears dote In 4275, the booksellers of t. 11. p. 9. This authority appears much to out- 

Parls were subjected to the controul of the unlver- weigh the opinion of Tiraboschi In favour of Pace 

sity. Crevler, 1. 11. p. 07. 280. The pretext of tbls da Fabiano, who must perhaps,take his place at the 

was, lest erroneous copies should obtain clrcula- tableoffabulous heroes \«lth Bartholomew Schwarti 

ilon. And (his appears to have been the original of and Flavio Gioja. But the material poUit, that paper 

those restraints upon the freedom of publication, was very little known In Europe till the latter part 

which since the Invention of printing have so much of the fourteenth century, remains as t>efore. 
retarded the diffusion of truth by means of that (3) Warton's Hist, of EngHsh Poetry, vol. 11. p. 422. 
great Instrument. (f) Veily, t. v. p. 202. Crcvler, t. II. p. 36. 

f2) Tirabosdii, t. v. p. 93. On the contrary side 
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only foar classksd nttmuscript$ existed in this ooUection; of Cicero, 
Ovid, Lucan, and Boethius (1 ). The academical library of Oxford, in 
1300, consisted of a few tracts kept in chests under St. Mary's chnrdi. 
That of Glastonbury Abbey, in 1240, contained four hundred vo- 
lumes, among which were Livy, Sallust, Lucan, Virgil, Glaudian, and 
other ancient writers (2). But no other, probably, of that age was 
so numerous or so valuable. Richard of Bury, chancdlor of England 
under Edward III., spared no expense in collecting a library, the first 
perhaps that any private man had formed. But the scarcity of va- 
luable books was still so great, that he gave the abbot of St. Alban's 
fifty pounds weight of silver for between thiity and forty volumes (3). 
Charies Y. increased the royal library at Paris to nine hundred vo* 
lumes, which the duke of Bedford purchased ^ transported to 
I^ondon (4). His brother, Humphrey duke of Qooester, pres^ted 
the university of Oxford with six hundred books« which seem to have 
been of extraordinary value, one hundred and twenty of them having 
been estimated at one thousan<;l pounds. This indeed was in 4440, 
at which time such a library would not have been thought remark- 
ably numerous beyond the Alps (5), but England had made compara- 
tively little progress in learning. Germany, however^ was probably 
still less advanced. Louis, Elector Palatine, bequeathed in 142i his 
library to the university of Heidelberg, consisting of one hundred 
and fifty-two volumes. Eighty-nine of these related to tbeoio^y, 
twelve to canon and civil law, forty-five to medicine, and six. to philo- 
sophy (6). 

Traiucripuon of Thosc who first uudcrtook to lay open the stores of 
manwcripu. aucieut learning found incredible difficulties from the 
scarcity of manuscripts. So gross and supine was the ignorance of 
the monks, within whose walls these treasures were concealed, that 
it was impossible to ascertain, except by indefatigable researches, 
the extent of what had been saved out of the great shipwreck of aa- 
tiqiiity. To this inquiry Petrarch devoted continual attention. He 
spared no pains to preserve the remains of authors who were perish- 
ing from neglect and time. This danger was by no means passed 
in the fourteenth century. A treatise of Gicero upon Glory, which 

(I) Warton , toI. 1. Dissert. II. wilr appgtr to iMTe been pnrchaied in forty y«tn. 

12) Id. Tol. I. DIflsert. II. One of those was tbe Ltber Sententtanmi of Paler 

(3) Ibid. FirtT-eight books were transcrflMd In Lombard, which cost thirty shUllogs, eqntralent to 

this abbey nnder one abbot, about tbe year I30». near forty pounds at present Whllaker^s Hist of 

ETery considerable monastery had a room, called Craren, p. 890. 

Scrlptortnm, wbere this work was performed. (4) Ibid. Vlliaret, t xl. p. 117. 

More tban eighty were transcribed at St. Aiban's (5) Niocolo NlccoU, a private scholar, who eonlrh 



onder Whethanstede, In the time of Henry YI. Ibid, boted essentially to tbe restoratloB of aactent 1 

See also Du Cange, ▼. Scriptores. Nerertheless we Ing, beqneathed a library of eight bondred vohimet 

most remember, first, that the far greater part of to the republic of Floreooe. This Nlccoli hanHy 

these books were mere monastic trash, or at least published any thing of bis own ; but earned a weU> 

useless In our modp;:n apprehension ; secondly, that merited reputation by copying and correcttng om- 

It detfbnded upon tbe character of the abbot, who- nuscrlpts. TiraboschI, t. tL p. 114. Shepherd's 

ther the scriptorium should be occupied or not. Pogglo, p. 319. In the preceding century, Collocdo 

ETery bead of a monastery was not a Whetbamstede. Salutato had procured as oMny as ^ght hoodred 

Ignorance and Jollity, such as we find In Bolton toIuiims. Ibid. p. 82. Boscoe's Lorenso de* Medld, 

Abbey, were their more usual characteristics. By p. S5. 

the account hwAa of this rich monastery, about the (6) Schmidt, Ulst. des Allemands, t. y. p. 890. 
banning of the fourteenth century, three bo<As 
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bad been in his possession, was afterwards irretrievably lost (1). He 
declares that be had seen in bis youth tiie works of Yarro; but all 
his endeavours to recover these and the second Decad of Livy were 
fruitless. He found, however, Quintilian, in 1350, of which there 
was BO copy in Italy (2). Boccaccio, and a man of less general fame, 
CoUuccio Salutato, were distinguished in the same honourable task. 
The dih'gence of these scholars was not confined to searching for 
manuscripts. Transcribed by slovenly monks, or by ignorant per- 
sons who made copies for sale, .they required the continual emenda- 
tion of accurate critics (3). Though much certainly was left for the 
more enlightened sagacity of later times, we owe the first intelligible 
text of the Latin classics to Petrarch, Poggio, and their contempo- 
rary labourers in this vineyard for a hundred years before the in- 
vention of printing. 

What Petrarch began in the fourteenth century was industry of me 
carried on by a new.generation with unabating industry. fl"e«nih centary,. 
The whole lives of Italian scholars in the fifteenth century were de* 
voted to the recovery of manuscripts and the revival of philology. 
For this they sacrificed their nadve language, which had made such 
surprising shoots in the preceding age, and were content to trace, in 
humble reverence, the footsteps of antiquity. For this too they lost 
the hope of permanent glory, which can never remain with imitators, 
or such as trim the lamp of ancient sej[)ulcbres. No writer perhaps 
of the fifteenth century, except Politian, can aspire at present even 
to the second class, in a just marshalling of literary reputation. But 
we owe them our inspect and gratitude for their taste and diligence. 
The discovery of an unknown manuscript, says Tiraboschi, was re- 
garded almost as the conquest of a kingdom. The classical writers, 
he adds, were chiefly either found in Italy, or at least by Italians ; 
they were firstamended and first printed in Italy, and in Italy were 
first collected in public libraries (4). This is subject to some excep- 
tion, when fairly considered ; several ancient authors were never lost, 
and therefore cannot be said to have been discovered ; and we know 
that Italy did not always anticipate other countries in classical print- 
ing. But her superior merit is incontestable. Poggio 
Bracciolint, who stands perhaps at the head of the ^^^^^^ 
restorers of learning, in the earlier part of the fifteenth century, dis- 
covered in the monastery of St. Gall, among dirt and rubbish, in a 
dungeon scarcely fit for condemned criminals, as he describes it, an 
entire copy of Quintilian, and part of Valerius Flaccus. This was 
in 1414 ; and soon afterwards, he rescued the poem of Silius Italicus, 
and twelve comedies of Plautus, in addition to eight that were pre- 
viously known ; besides Lucretius, Columella, TertuUian, Ammianus 
Marcellinus, and other writers of inferior note (5). A bishop of 

(l| H« had lent it to a needy man of letters, wbo (3) Tlraboscbi, t. t. p. 8S. De Sade, t. i. p. 88. 

pawned tbe book, wbich waa never reoorered. De (4) IbM, p. 401. 

Sade, 1. 1. p. 57. |S) Ibid. t. t1. p. 104.; and Sbepbo'd's Life of Pog- 

(2) Tiraboscbl, p. 80. gto, p. 108.4 40. Boacoe'e Lorenzo de' Medtd, p. 38. 
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Lodi brought to light the rhetorical treatises of Cicero. Not that we 
must suppose these books to have been universally unknown before; 
Quintiliaa, at least, is quoted by English writers much earlier. But 
so little intercourse prevailed among different countries, and the 
monks had so little acquaintance wiih the riches of their conventual 
libraries, that an author might pass for lost in Italy, who was fami- 
liar to a few learned men in other parts of Europe. To the name of 
Poggio we may add a number of others, distinguished in this me- 
morable resurrection of ancient literature, and united, not always 
indeed by friendship, for their bitter animosities disgrace their piNo- 
fession, but by a sort of common sympathy in the cause of learning ; 
Filelfo, Laurentius Valla, Niccolo Niccoli, Ambrogio Traversan, 
more commonly called U Camaldolense, and Leonardo Aretlno. 
Greek la aage From the subvcrsiou of the Western Empire, or at 
unknown In tbe Icdst froiu the time whcn Romc ccased to pay obedience 
^^'' ' to the exarchs of Ravenna, the Greek language and li- 

terature had been almost entirely forgotten within the pale of the 
Latin church. A very few exceptions might be found, espedally in 
the earlier period of tbe middle ages, while the eastern emperors 
retained their dominion over part of Italy (i). Thus Charlemagne 
is said to have established a school for Greek at Osnaburg (^. John 
Scotus seems to have been well acquainted with the language. Atid 
Greek characters may occasionally, though very seldom, be fouDd in 
the writings of learned men ; such as Laiiiranc or William of Malms- 
bury (5). It is said that Roger Bacon understood Greek; and his 
eminent contemporary, Robert Grostetcf, bishop of Lincoln, had a 
sufKcient intimacy with it to wiite animadversions upon Suidas. 
Since Greek was spoken with considerable purity by the noble and 
well educated natives of Constantinople, we may wonder that, even 
as a living language, it was not better known by the Western nations, 
and especially in so neighbouring a nation as Italy. Yet here the 

(1) Schmidt, Hist, des Allemanda, t. ii. p. 874. was forced to ask tbe meaning of one John SBrasfn, 
Tlraboschi, t. ill. p. 124. et alibi. Bede extols Theo- an Englishman, because, says be, none of oar mas- 
dore piimate of Canterbury and Tobias btsbop of ters here {at Paris) understand Greek. Paris, in- 
Bocbester for their knowledge of Greek. Hist. Eccles. deed, Grevler thinks, could not furnish any Greek 
c. 9. and 24. But tbe former of these prelates, if scholar In that age except Abclard and Qelolse, and 
not (he latter, was a uatlre of Greece. > probably neither of them knew much. Hist, de 

(2) Hist. Utl6ralre de la France, t. It. p. 12. rUnlvers. de Paris, 1. 1. p. 259. 

13) Greek characters are found in a Charter of 943, Tbe ecclesiastical language, it may be obserred, 

publlsbed in Martehne,, Thesaurus Aoecdot, t. 1. was full of Greek words Latinized. But tb Is process 

p. 74. The title of a treatise, Kept f ucrewv fAtptv bad taken place before the fifth century ; and most 

yuoui and the word 0eoroxo$, occur In William of of them will be found in the Latin dictionaries. A 

Malmsbury, and one or two others in Lanfranc*8 Greek word was now and then I)orrowed, as more 

Constitutions. It is said that a Greek psalter was impdt^ng than the correspondent Latlo. Thns tbe 

written in an abbey at Touruay about 1103. Hist. English and other kings sometimes called tbemselres 

Lltt. de la France, t. ix. p. 102. This was, I should Baslleus. Instead of Rex. 

think, a very rare Instance of a Greek manuscript. It will not be supposed that I bare professed to 

sacred or profane, copied In tbe western parts of enumerate all the persons of whose acqaaibtaiKX 

Etirope before tbe fifteenth century. But a Greek with the Greek tongue some evidence may be foond; 

psaltec written in Latin characters at Milan in tbe nor have I ever directed my attention to tbe subject 

ninth century was sold some years ago In London, with that view. Doubtless tbe list might be more 

John of Salisbury is said by Grevler to have knoiwn than doubled. But, If ten times tbe number coold 

a little Greek, and he several times uses technical be found, we should still be entitled to say, ibat tbe 

words in that language. Yet he could not have been language vras almost unknowui and that It could 

much more learne^ than his neighbours; since have bad no influence on the condition of literature., 
having found the word ovoik in St. Ambrose, be 
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ignorance was perhaps even more complete than in France or En- 
gland. In some parts indeed of Calabria, which had been subject 
to the Eastern empire till near the year 1100, the liturgy was siHl 
performed in Greek; and a considerable acquaintance with the lan- 
guage was of course preserved. But for the scholars of Italy, Boccaccio 
positively asserts that no one understood so much as the Greek 
characters (i). Nor is there probably a single line quoted from any 
poet in that language from the sixth to the fourteenth century. 
The first to lead the way in restoring Grecian learn- ^^^ ^^^^ 
ing in Europe were the same men who had revived the vires in the rour . 
kindred muses of Latium, Petrarca and Boccaccio. Bar- *^"*** ^^^^n^ 
laam, a Calabrian by birth, during an embassy from the court of 
Constantinople in 1335, was persuaded to become the preceptor of 
the former, with whom he read the works of Plato (2). Leontius 
Pilatu>, a native of Thessalonlca, was encouraged some years after- 
wards by Boccaccio to give public lectures upon Homer at Florence (3). 
Whatever might be the share of general attention that he excited, 
he had the honour of instructing both these great Italians m his na- 
tive language. . Neither of them perhaps reached an advanced de- 
gree of proficiency ; but they bathed their lips in the fountain, and 
enjoyed the pride of being the first who paid the homage of a new 
posterity to the father of poetry. For some time little fruit appa- 
rently resulted from their example ; but Italy had imbibed the desire 
of acquisitions in a new sphere of knowledge, which, after some in- 
terval, she was abundantly enabled to realize. A few years before 
the termination of the fourteenth century, Emanuel Chrysoloras, 
whom the emperor John Palseologiis had previously sent into Italy/ 
and even as far as England, upon one of those unavailing embassies 
by which the Byzantine court strove to obtain sympathy and suc- 
cour from Europe, returned to Florence as a public teacher of Gre- 
cian literature (4). His school was afterwards removed successively 
to Pavia, Venice, and Rome; and during nearly twenty years that he 
taught in Italy, most of those eminent scholars, whom I have al* 
ready named, and who distinguish the first half of that century, de- 
rived from his instructicfii their knowledge of the Greek tongue. 
Some, not content with being the disciples of Chrysoloras, betook 
themselves to the source of that literature at Constantinople ; and 
returned to Italy, not only with a more accurate insight into the 
Greek idiom than they could have attained at home, but with co- 
pious treasures of manuscripts, few, if any, of which probably existed 
previously in Italy, where none had ability to read or value them ; 

{t\ Nomo est qnl Grocas llteras oArit; at ego In of his own attainments In Greek : etsi non satis 

hoc Laltnltati compatior, ques sic oniDln6 Greaca plend perceperim, percepi tamen' quantdm potai; 

abjedt stadia, ut etiam non uoscamus characteres uec dublum, si permanslsset bomollleragusdIutKks 
Uteraram. Genealoglee Oeorom, apnd Hodlum de jpenes nos, qaln plentiis J>ercepl8sem. Id. p. 4. 

Greeds lllustribus, p. 8. (4) Hody places the commencement of Cbrysolo- 

(21 M6m. de P^trarqoe, 1. 1. p. 407. ras's teaching as early as 1391. p. 3. Bat TIraboschi, 

(3) M6m. de P^trarqae, 1. 1, p. 447 ; t. ill. p. 634. whose research was more precise. Axes It at the end 

Hody de Grecls lllnst. p. 2. Boocace speaks modestly of 1306 or beginning <rf isgr. t. vll. p. 126. 

II. . sa 
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SO that the principal authors of Grecian antiquity may i)e conddered 
as broiight to light by these inquirers, the most celebrated of whom 
are Guarino of Verona* Aurispa, and Filelfo. The second of these 
brought home to Venice in 142S not less than two hundred and thirty- 
eight vdumes (1). 
Stale or toarniog ^^^^ ^U ^ ^^at Eastcm empire, which had so long 

la Greece. outlivcd all Other preteusions to respect^ that it scarcely 
retained that founded upon its antiquity, seems to have been provi- 
dentially delayed, till Italy was ripe to nourish the scattered seeds 
of literature that would have perished a few ages earlier in the com- 
mon catastrophe. From the commencement of the fifteenth century, 
even the national pride of Greece could not blind her to the signs of 
approaching ruin. It was no longer possible to inspire the European 
republic, distracted by wars and restrained by calculating pfMcf^ 
with the generous fanaticism of the crusades ; and at the council of 
Florence, in 1439, the court and church of Constantinople had the 
mortification of sacrificing their long-cherished faith, without expe- 
riencing any sensible return of protection or security. The learned 
Gredis were perhaps the first 'to anticipate, and certainly not the 
last to avoid their country's destruction. The conncil of Florence 
brought many of them into Italian conn^ons/and held out at least 
a temporary accommodation of their conflicting opinions. Though 
the Roman pontiffs did nothing, and probably could have done no- 
thing effectual, for the empire of Constantinople, they were very 
ready to protect and reward the learning of individuals. To Euge- 
nius IV., to NicoUis V., to Pius II., smd some other popes of this age, 
the Greek exiles were indebted for a pMronage which they repaid 
by sptaidid services in the restoration of their native literature 
throughout Italy. Bessarion, a disputsmt on the Greek side in the 
council of Florence, was weH content to renounce^ the doctrine of 
single procession for a cardinal's hat; a cBgnity which he deserved 
for his learning, if not for his pliancy. Theodore Gaza, George of 
Trebizond, and Gemistus Pletho might equal Bessarion in merit, 
though not in honours. They all however experienced the patronage 
of those admirable protectors of letters, IQeolas V., Cosmo de' Me- 
dici, or Alfonso king of Naples. These men emigrated before the 
final destruction of the Greek empire; Lascaris and ]M[usuru&, whose 
arrival in Italy was posterior to that event, may be deemed perhaps 
still more conspicuous; but as the study of the Greek language was 
already restored, it is unnecessary to pursue the subject any ^rdier. 

The Greeks bad preserved, through tlie course of the middle ag^es, 
their share of ancient learning with more fidelity and attention than 
was shewn in the west of Ekirope. Genius indeed, or any original 
excellence, could not well exist along with their cowardly despotism 
and their contemptible theology, more corrupted by f rivoknis subtleties 
than that of the Latin churcb^ The spirit of persecution, naturally 

H) TlrabOMlU, t. vi. p. lOL BoMoe's Loremo de* Medici, toL 1. p. 4S. 
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sdlied to despotism and bigotry, had nearly, during one period, ex- 
tinguished the lamp, or at least reduced the Greeks to a level with 
the most ignorant nations of the West. In the age of Justinian, who 
expelled the last Platonic philosophers, learning began rapidly to 
decline; in that of Heractius, it had reached a much lower point of 
degradation ; and for two ceoturies, especially while the worshippers 
of images were persecuted with unrelenting intolerance, there is al- 
most a blank in the annals of Grecian literature (1). But about the 
middleK)f the ninth century, it revived pretty suddenly, and with 
considerable success (2). Though, as I have observed, we find in 
very few instances ^ny original talent, yet it was hardly less impor- 
tant *to have had compilers of such erudition as'Photius, Suidas, 
Eustathius, and Tzetzes. With these certainly the Latins of the 
middle ages could not place any names in comparison. They pos- 
sessed, to an extent which we csnnot precisely appreciate, many of 
those poets, historians, and orators of ancient Greece, whose loss we 
have long regretted, and must continue to deem irretrievable. Great 
havoc however was made in the libraries of Constantinople at its 
capture by the Latins; lui epoch from which a rapid decline is to be 
traced in the literature of the Eastern empire. Solecisms and bar- 
barous terms, which sometimes occur in the old Byzantine writers, 
are said to deform the style of the fourteenth and fifteenth cen- 
turies (3). The Turkish ravages^ and destruction of monasteries; 
ensued;, and in the cheerless intervals of immediate terror, there 



ill The authors most conTorsant wltb BynBtlne (lie Byiantine . nteratore, didp. 58. In this, as In 
learning agree In this. Nevertheless, there Is one many other places, the masterly boldness and pre- 
manlfest difference between the Greek writers of clsion of his outline, which astonish those who 
the w«orst porlod, such as the eighth century, and haTe trodden parts of the same ftdd, are apt to es- 
those ^ho correqiond to them in the 'Vfeai. Synoel- cape an uninformed reader, 
lus, fo»r example. Is of great use In chronologyt bft* ^) On Cange, Pnefatto ad GkMsar. Grae^tatls 
cause lie was acquainted with many ancient his- Hedll Mfl. Anna Comnena quotes some popular 
torles now no more. But Bede possessed nothing lines, which seem to be the earliest specimen ex- 
whlcb we have lost ; and his compilations are con- taut of the Romaic dialect, or something appruach- 
sequently altogether unprofitable. The^hthcen- lug it, as they observe no grammatical Inflexion, 
tury, the ssBculum Iconoclastlcum of Cave, low as ft and bear about the same resemblance to ancient 
was in all polite literature, produced one man, St. Greek that the worst law-cbarters of the ninth and 
John Damascenus, who has been deemed the foon- tenth centuries do to pure Latlu. In fact, the Greek 
der of scholastic theology, and who at least set the language seems to have declined much in the same 
example of that style otreasoning in the East This manner as the Latin did, and almost at as early a 
person, and Michael Psellus, a phlloeopher of the. period. In the sixth century, Oamasclus, a Plato- 
eleventh oimtury, are the only consideriMe men, as nlc pUioeopher, mentlOBs the old language as dls- 
orlglnal writers. In the annals of Bysanllne lite- tinct from that which was vernacular, n!vay9;^«(av 
rature. y^iMrrotv hmp tifv ec/^GJtiv /u>eT0U9c/ Dn 
(2) The honour of restoring ancient or heathen Gauge, Ibid. p. U. It Is weU known that the po- 
Uterature Is due to the Cesar Bardas, unde and pular, or potUicat verses of Txetws, a writer of the 
minister of Michael 11. Cedreuus speaks of it in the twelfth century, are accentual; that Is, are. to be 
following terms : eirs/teXu^ij ^t xae tij« e|w (xo- «»<»' «» *»>« modem Greeks do, by treaUng every 

^ J-L- -ir ...A,. iW ^,, /,-««/«/; ^ -rrZ to *** original quantity. This innovation, which 

xoct ic^os TO fm^v 6>W5 YW/3fl(T«ff« Tt, Twv ^^^ ^^^^ produccd Still greater confusion of me- 

x^fltTOy VTWv upytx x«t xfixdtx) ^txTflt^xi^x- tj.,^1 r„,gg tijan ,t j,j ,„ ^^tln, is much older then 

<pj Twv iittt^iiifuav xoopiaxi, Twv /A«v xlMaM tijg age of Tsetses; If, .at least, the editor of some 

iicij Ktp «ryx« ' tT«« 0* tKL icotffwv eicoxou f wo- notes subjoined to Meurslus's edition of the The-, 

90ftot,$xar'«vTaT«^a9t>e<a8yr]^M9eyvxu/^a. mata of Constaniine Porpbyrogenltus (LugdnnI, 

XXL ouro e| tnuvov ocvij^octxccv 'at scc^/mcc |617) Is right in ascribing certain political verses to 

^plioLVxo , X. r. >. Hist. Byxant. Script. ( Lutet. ) that emperor, who died In 9S0. These verses are 

t. X. p. WI. Bardas found out and promoted Pbo- regular accentual trochalcs. But 1 believe they have 

tins, afterwards patriarch of Constantinople, and since been given to Coustantine Manasscs, a writer 

equally famous in the annals of the church and of of the eleventh century, 

learning. Gibbon passes perhaps too rapidly over According to the oplnftm oT a modern traveller, 
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was no longer any encouragement to preserve the monuments of an 
expiring language, and of a name that was to lose its place among 
nations (1). 

^^ That ardour for the restoration of classical literature 
mocrimproTed which animated Italy in the first part of the fifteenth 
beyond Italy. ccnlury was by no means common to the rest of Eu- 
rope. Neither England, nor France, nor Germany seemed aware 
of the approaching change. We are told that learning, by which I 
believe is cuily meant the scholastic ontology, had begun to decline 
at Oxford from the time of Edward III. (2). And the fifteenth cen- 
t'iry, from whatever cause, is particularly barren of writers in the 
Latin language. The study of Greek was only introduced by Grocyo 
and Linacer under Henry VU., and met with violent opposition in the 
university of Oxford, where the unlearned party styled themselves 
Trojans, as a pretext for abusing and insulting the scholars (3). Nor 
did any classical work proceed from the respectable press of Caxton. 
France, at the beginning of the fifteenth age, had several eminent 
theologians ; but the reigns of Charles VII. and Louis XI. contribute^ 
far more to her political than her literary renown. A Greek pro- 
fessor was first appointed at Paris in 14S8, before which time the 
language had not been publicly taught, and was little understood (4). 
Much less had Germany thrown off her ancient rudeness. jEneas 
Sylvius indeed, a deliberate flatterer, extols every circumstance in 
the social state of that country ; but Gampano, the papal legate at 
Ratisbon in 1471, exclaims against the barbarism of a nation, where 
very few possessed any learning, none any elegance (5). Yet the 

(Hobboiue*8 Traveto 1a Albania, letter 33.) tbe cblef nander still existed or not. JEa. Sylv. Opera, 

corraptlons whkb distlogalsh tbe RomalG from Its p. 745. ; also p. 881. Harris's Pbllologlcal Inquiries, 

parent stocit, especially the auxiliary verbs, are not part III. c. 4. It Is a reroarltabie proof, bowever, of 

Older tban tbe capture of Constantinople by H abo- tbe turn whicb Europe, and especially Italy, was 

met II. But It seems dlCDcalt to obtain any satis- taking, tbat a pope's kf ate sbould, on a solemn oc- 

foctory proof of tbis ; and tbe auxiliary verb Is so cafclon. descant so seriously on tbe injury sustained 

natural and convenient, tbat the ancient Greeks by profane literature. 

may probably. In some of tbelr local Idioms, have An useful summary of tbe lower Greek Uteratnre, 

fallen Into tbe use of It ; as Mr. H. admits they did taken cblefly from tbe Bibllotbeca Grsca of Fabrl- 

wltb respect to tbe future auxiliary ^t)M» See some clus, will be found In Berlngton's Literary Hlsh^ 

instances of tbis in Lesbonax, tctat otx^l^»x($iv, of tbe Middle Ages, Appendix I. ; and one rather 

ad finem Ammonll, curA Talckena^. more copious In Scbcell, Abr6g6 de la Lltt^rature 

(1/ Pbotlus (1 write on tbe authority of M. Heeren) Grecque. tParls, 1812.) 

quotes Tbeopompus, Anrlan*s history of Alexander's (2) Wood's Antiquities of Oxford, toI. I. p. 537. 

^iccessors, and of Partbia, Cteslas, Agatbarcldes^ (3) Roper's Yita Mori, ed.flearne, p. 75.' 

the whole of Dtodorus Siculns, Polyblus, and Dlo- (t) Crevler, t. If. p. 243. ; see too p. 46. 

nystus of Hallcarnassus, twenty lost orations of (3) Incredibliis Ingenlorum barbarles est ; rarlt- 

Demosthenes, almost two hundred of Lysias, sixty- simi literas ndrunt, nulll elegantlam. • Papleosis 

four of Isffius, about fifty of Hyperides. Deeren as- Eptstols, p. 377. Gampauo's notion of elegance 



cribes the loss of these works altogether to tbe ridiculous enough. Nobody ever carried farther tbe 

Latin capture of Conlanttnople; no writer subse- pedantic affectation of avoiding modern terms in his 

quent to that time having quoted them. Essal sur latlnity. Thus, in tbe life of Bracdo da Mootooe, 

les Crolsades, p. 413. It Is dlfUcult however not to be renders bis meaning almost unintelligible by 

suppose, that some part oT the destruction was left excess of classical purity. Braccio boasts se nuo- 

for tbe Ottomans to perform. iEneas Sylvius l>e- qnkm deorum Immortallum tonpla TiolAase. 

moans. In bis speech before the diet of Frankfort, Troops committing outrages In a city are accused 

the vast losses of literature by tbe recent subversion vlrglnes vestales IncestAsse. In the terms of trea- 

of the Greek empire. Quid de llbris dicam, qui ties, he employs tbe (rid Roman forms; exerdtun 

llllcerant Innumerabiles, nondum Latiniscognltl 1... trajlclto-opplda pontlAds sunto, etc. And with a 

Nunc erg6. et llomero et PIndaro et Menandro et most al»snrd pedantry, the ecclesiastical state is 

omnibus llinstrloribus poetis, secunda mon erit. called Romannm Imperlum. Compani Vita Braccil. 

But nothing can be Inferred from this declamation,. In Muratorl Script. Rer. Ital. t. xlx. 
except, perhaps, that be did not know wbetber He- 
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progress of intellectual cultivation, at least in the two former coun- 
tries, was uniform, though silent ; libraries became more numerous, 
and books, after the happy invention of paper, though still very 
scarce, might be copied at less expense. Many colleges were founded 
in the English as well as foreign universities during the fourteenth 
and fifteenth centuries. Nor can I pass over institutions that have 
so eminently contributed to the literary reputation of this country, 
and that still continue to exercise so conspicuous an influence over 
her taste and knowledge, as the two great schools of grammatical 
learning, Winchester and Eton; the one founded by William of 
Wykeham, bishop of Winchester, in 1373;. the other,, in 1432, by 
King Henry the Sixth (1). 

But while the learned of Italy were eagerly explor- mvention or 
ing their recent acquisitions of manuscripts, decyphered printing. 
with difficulty and slowly circulated from hand to>hand, a. few ob- 
scure Germans had {gradually perfected the most important discovery 
recorded in the annals of mankind. The invention of printing, so 
for from being the result of philosophical sagacity, does not appear 
to have been suggested by any regard to the higher branches of li- 
terature, or to bear any other relation than that of coincidence to 
their revival in Italy. The question, why- it was struck out at that 
particular time, must be referred to that disposition of unknown 
causes which we call accident. Two "or three centuries earlier, we 
cannot but acknowledge, the discovery would have been almost 
equally acceptable. But the invention of paper seems to have natu- 
rally preceded those of engraving and printing. It is generally 
agreed, that playing cards, which have been traced far back in the 
fourteenth century, gave the first notion of taking off impressions 
from engraved figures upon wood. The second stage, or rathe)' se- 
cond application of this art, was the representation of saints and 
other religious devices, several instances of which are still ei^tant. 
Some of these are accompanied with an entire page of illustrative text, 
cut into the same wooden block. This process is indeed far removed 
from the invention that has given immortality to the names of Fust, 
Schoelfer and Gultenburg, yet it probably led to the consideration 
of means whereby it might be rendered less operose and inconvenient. 
Whether moveable wooden charactei*s were ever employed in any 
entire work is very questionable; the opinion that referred their use 
to Laurence Coster of Haarlem not having stood the test of more ac- 
cuj*ate investigation. They appear, however, in the capital letters 
of some early printed books. But no expedient of this kind could 
have fulfilled the great purposes of this invention, until it was per- 
fected by founding metal types in a matrix or mould, the essential 

« 

(I) A letter from Master William PastoD at Etcm from wbat we denominate nonsense verses. Bat a 

(Pastou Letters, vol. L p. 299.) proves tbnt Latin ver- more material observation Is tbattbe sonsof country 

* siHcallon was tangbt there as early as the beginning gentlemen living at a considerable distance were 

or Edward IV/s reign. It is true that the specimen already sent to public schools for grammatical edu- 

ke rather proudly exhibits does not much differ cation. 
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characteristic of printing, as distinguished from other arts that bear 
some analogy to it. 

The first book that issued from the presses of Fust and his asso- 
ciates at Mentz was an edition of the Vulgate, commonly called the 
. Mazarine Bible, a copy having been discovered in the library that 
owes its name to Cardinal Mazarin at Paris. This is supposed to have 
been printed between the years 1450 and 1455 (1). In 1457 an edi- 
tion of the Psalter appeared, and in this the invention was announced 
to the world in a boasting colophon, though certainly not unreason- 
ably bold (2). Another edition of the Psalter, one of an ecclesiastical 
bodk, Durand's account of liturgical offices, one of the Constitutious 
of Pope Clement Y., and one of a popular treatise on general science, 
called the Catholicon, fill up the interval till 14€S, when the second 
Mentz Bible proceeded from the same printers (3). This, in the opi- 
mon of some, is the earliest book in which cast types were employed; 
those of the Mazaiine Bible having been cut with thehand. But thisis 
a controverted point. In 1465, Fust and Schoeffer published an edition 
of Cicero's Offices, the first tribute of the new art to polite literature. 
Two pupils of their school, Sweynheim and Pannartz, migrated the 
same year into Italy, and printed Donatus's grammar, and the wotks 
of Lactantius, at the monastery of Subiaco in the neighbourhood of 
Rome (4). Venice had the honour of extending her patronage to John 
of Spira, the first who applied the art on an extensive scale to the pub- 
lication of classical writers (5). Several Latin authors came forth 
from his press in 1470 ; and during the next ten years, a muhiiude of 
editions were published in various parts of Iialy. Though, as we 
may judge from their present scarcity, these editions were by no 
means numerous in respect of impressions, yet, contrasted with the 
dilatory process of copying manuscripts, they were like a new me- 
chanical power in machinery, and gave a wonderfully accelerated im- 
pulse to the intellectual cultivation of mankind. From the aera of 
these first editions proceeding from the Spiras, Zarot, Janson, or 
Sweynheim and Pannartz, literature must be deemed to have altoge- 
ther revived in Italy. The sun was now fully above the horizon, 
though countries less fortunately circumstanced did not immediately 
catch his beams ; and the restoration of ancient learning in France 
and England cannot be considered as by any means effectual even at 
the expiration of the fifteenth century. At this point, however, 1 
close the present chapter. The last twenty years of the middle ages, 
according to the date which I have fixed for their termination in 
treating of political history, might well invite me by their brilliancy 
to dwell upon that golden morning of Italian literature. But, in the 

<l) De Bore, t. ». p. 30. Several copies of tblsbook (4) TIraboscfai, t. vl. p. 140. 

have come to light eince Its dlscorery . (5) Sanato mentioiis an order of the senate In 1461, 

(2) Id. t. i. p. 71. that John of Spira shonld print the epistles of Tally 

(3) M^m. de TAcod. des Inscrlpllons, t. xiv. p. 265. and Pliny for flye years, and that no one else sfaouM 
Another edition of the Bible is supposed to have do so. Script. Reram Italic, t. xxil. p^ HflQ. 

been printed by Fflster a^ Bamberg la 44S9. 
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history of letters, they rather appertain to the modern than the middle 
period; nor would it become me to trespass upon the exhausted 
patience of my readers by repeating what has been so often and 
so recently told, the story of art and learning, that has employed 
the comprehensive research of a Tiraboschi, a Ginguene, and a 
Roscoe. 



THE END. 
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Abbassidbs, kbalib of the dynasty of, i. 530. 

—decline of their power. 351 . 
Abelard, (Peter) biographical notice of, ii. 

505. 
Acre, commercial proeperity of, ii. 342. and 

note 2. 
Acts of parliameut,^ an in-digested mass of le- 
gislative enactments, ii. 47. 48. — consent 
of both houses of parliament necessary to 
pasa them, S7. 
Adrian !¥.» ( pope) insolent conduct of. i. 401 . 
—the only Englishman that ever sat in the 
papal chair, iHcL ' 
Adventurers, (military) comi)aniesof, Cormed, 
i. 244.— and organized by Guarnieri, 242. 
—ravages of ttie great company. iWd.— ac- 
count of the company of St. George, 244. 
Advocates of Iheohurch, their office, i. 104. 
—to convents, their povrers and functions, 
541. 
Agines Sorel ( mistress of Charles Yll.) not 
such probably at the siege of Orleans* i. 55. 
note. . 
Agriculture, wretched state of, in the dark 
ages, ii. 230.— particularly in England, 2C5. 
266.— in some degree, however, progres- 
sive, 265. 264.— its condition in France and 
Italy, 267. 
Aids, (feudal) in what cases due, i. 92.— when 
due and how levied in England, under the 
Norman kings, ii. 32. 55.— not to be im- 
posed without the consent of parlia^ment, 58. 
Alban's, (St.) when first represented in par- 
liament, ii. 74. 
Albert, archduke of Austria, oppresses the 

Swiss, i. 541 .—his death, ibid. 
Albert U., (emperor of Germany) reign of. i. 

527. 
Albigeois^ crusade against, i. 19.— their tenets, 

ii. 278. and note 2. 
Alfonso of Aragon, adopted by Joanna U. 
queen of Naples, i. 256.— ascends the throne, 
257.— forms an alliance with Milan, ibid.— 
joins the quadruple league of 1455, 258.— 
Ids death and character, ibid. 259. 
Alfred the Great, extent of his dominions, ii. 



5.— was not the inventor of trial by jury. 
12— 14.— nor of the law of frankpledge, 14. 
Alice Ferrers, ( mistress of Edward III. ) par- 
liamentary proceedings Against, ii. 92—94.— 
repealed, 94.— again impeached, 95. ' 

Alienation of lands, fines on, i. 89—91. 
Alienations in mortmahi, restrained in various 

parts of Europe, i. 422. 
Aliens, liable for each others debts, ii. 247. 
Alodial lands, nature of, i. 70.— when changed 
. into feudal tenures, 81. 
Alvaro de Luna, power and foil of, i. 279. 
Amalfi, ( republic of ) notice of, ii. 242.— the 
mariner's compass not invented there, 244. 
—the Pandects, whether discovered there, 
50i. 
Anglo-Norman government of England, ty- 
ranny of, ii. 51,— its exactions, iMrf.— ge- 
neral taxes, 52.— right of legislation, 55.— 
laws and charters of the Anglo-Norman 
kings, 34.— state of the constitution under 
Henry III., 58.— courts of justice, 45. 44. 
Anglo-Saxons, historical sketch of, ii. 2—4.— 
influence of provincial governors, 5.— dis- 
tribution of the people into thanes and 
ceorls, i6irf.— their wittenagemot, 8.— judi- 
cial power, i6td.— division into counties, 
hundreds, and ty things, 9.— their county- 
court, and suits thesein, 10.- Irialbyjury. 
12.— law of frankpledge, 14.— whether the 
system of feudal tenures was known to the 
Anglo-Saxons, I8v . • 

Andrew, (king of Naples) murder of, i. 255. 
Anjou. See Charleft (count of Ai^ou). 
Anne, (duchess of Britany) married by Char- 
les vni. of France, 1. 68. 
Antrustiones, leHdes, or fideles, of the Frank 
. empire, rant, and dignity of, i. 75.— were 

considered as noble, 78. 
Apanages, nature of, i. 60. ' 
Appeal^ for denial of justice in France, ac- 
count of, i. 155,— the true date of, ibid, 
note 6, 
Appeals to the Roman see, when establishfrd. 

i. 579. note 2. 
Arabia, state of, at the appearance of Mo- 
hammed, i. 546. 
Aragon, (kingdom of) when founded, i. 2fia. 
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—its popalaUon, SOO. note 2.— its constitu- 
tioii, 290.— originally a sort of regal aristo- 
cracy, i^td.— privileges of the ricoshombres 
or barons, ibid.— of tbe lower nobility, 299. 
— of the burgesses and peasantry, ibid,— 
liberties of the Aragonese kingdom, ibid, — 
general privilege of 1285, 300.— privilege of 
union, i^id.- when abolished, 304.— office 
of justtdary, when established, tfrid.— office 
and power of the justiciary, 302. 306.— 
rights of legislation and taxation, 306.— 
cortes of Aragon, 307.— popular representa- 
tion more ancient in Aragon than in any 
other monarchy, ibid, note 7.— police, 309. 
—union of this liingdpm with Castile, ibid. 

Arbitration, determination of suits by» pre- 
valent in the church, i. 370. 371. 

Archenfeld. (manor of) private tends, allowed 
in by custom, ii. 52. note 2. 

Archers, (English) superiority of, L 37.— their 
pay, 92.— were employed" by William the 
Conqueror, 246. 

Architecture, (civil) state of, in England, ii. 

» 254— 2S7.— in France, 298.— in Italy, ibid. 

Architecture, (ecclesiastical ) state of, ii. 261 
—263. 

Ardoin, marquis of Ivroa, elected king of 
Italy, i. 160. 

Aristotle, vrritings of, first known .in Europe 
throng the Spanish Arabs, ii. 309. note 2. 
—his writings ill understood and worse 
translated by the schoolmen, 311.— irreli- 
gion the consequence of the unbounded ad- 
miration of his writings, 312. and note i , 

Armagnacs, faction of, i. 48.— their proceed- 
ings, 48— 190. 

Armorial bearings, origin of, i. 100. 

Armorican republic, existence of^ question- 
able, i. I. and note. 

Arms, (defensive) of the fifteenth century, i. 
245—247. 

Army, (English) pay of , in tbe fourteenth 
century, i. 52. and note 2. ; 193. note 2. 

Army (French).— A standing army first estab- 
•lished by Charles VII., i. 153. 

Asia, invasion of, by the Karismians and^Mo. 
guls, i.S58. 

Assemblies. See Legislative Assemblies. 

As»ze, justices of, when instituted, ii. 44.— 
their functions and powers, ibid. 

Augustine, (St.) specimen of the bariuffous 
poetry of, U. 240. note 2. 

Aulic council, powers and jurisdiction of, L 
335. 

Auspicius, (bishop of Toul) specimen of the 
Latin poetry of, ii. 'Mi. note i . 

Auxiliary verb, (active) pr^uble cause of> ii. 
209. 

Avigupn, Roman see removed to, i. 427i— 
rapad^ of the Avignon popes, 430. a seq. 

Azincourt, battle of, L 50. and note 6. 



B. 



Bacon, (Roger) singular resemblance between 
him and Lord Bacon, ii. 313. note 2.— speci- 
men of his philosophical spiritvtditi;. 



Baltic trade, state of, il. 239.— origin and pro- 
gress of the Hanseatic league, ibid. 
Banking, origUi ot ii. 249. 250.— account of 

various Italian banks, 250. 
Bagdad, kbalifs of, account of, i. 350—352. 
Barbarians, inroads of, one cause of the de- 
cline of literatare in the latter periods of 
the Roman empire,, ii. 205. 
Bardas, (Cxsar) efforts of, to revive classical 

literature in Greece, ii. 339. note 2. 
Barnstaple, (borough of) when first r^H-esent- 

ed in parliament, U. 76. 
Baronies, (English) inquiry into the nature of, 
ii. 59.— theory of Selden, that tenants in 
chief by knight-service were parliamentary 
barons, by reason of their tenure, Urid.— 
theory of Madoi that they were distinct, €0. 
—observations on both, ibid. — whether 
mere tenants in chief attended parliament 
under Henry m., 6f. 
Barons, (Aragonese) privileges of, L 298. 299. 
Barons of France, ri^t of private war exer- 
cised by them, i. Ill .—legislative assemblies 
occasionally held by them, 118. — accoimt 
of their courts of justice, 132 — 134.— trial 
by combat allowed in certain cases, 134— 
156. 
Barrister, moderate fees of, in tbe fifteenth 

century, ii: 272. 
Basle, proceedings of the council of, i. 457. 
Bedford, (duke of) regent of France during 
the minority of Henry TI., i. 52.— his (Aa- 
racter, tfrid.— causes of his success, ibid,— 
his progress arrested by the sic^e of Orieans, 
54. 
Belgrade, siege of, i. 358. 
Benedict xm., (pope) contested election of, i. 

433.— deposed at the cooncU of Pisa, 454. 
Benefices, grants of land so called, i. 78.— 

thehr extent, <»td. 
Benefices, (ecclesiastical) gross sale of in tbe 
eleventh century, i\ 390.— Boniface mar- 
quis of Tuscany flogged by an abbot for 
selling benefices, 391. note 5. — presentatioo 
to them, in all cases, claimed by the popes, 
414. 
Benevolences, when ikst taken in England, 

U. 198. 
Bernard, king of Italy, put to deadi by Louis 

the Debonair, i, 9. 
Bianehi, a set of enlhnsiasts, notiee of, iL 220. 

221. 
Bills in parliament, power of origfaiating 
claimed by the house of Commons, iL 128 
—131. 
Bishops, ecclesiastic^ Jivisdiction ot i. S70. 
—their political power, 372. — th^ preten- 
sions in the ninth century, 374 — 376. — re- 
marks on the supposed concession of the 
title of universal bishop to the bishops of 
Rome, 379. note 3.— encroachments of the 
popes on the bishops, 382.— how elected in 
the early ages, 390.— were nominated by 
the Merovingian French kings and by tbe 
emperors of Germany of the house of Sax- 
ony, ibid, and note 6.— in England were 
appointed in the wittenagemot beft»ie the 
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conquest, and afterwards by consent of 
parliament, 390.— In France received in- 
Testiture firom the emperor Charlemagne, 
391.— bishops of Rome elected by the citi- 
zens, and confirmed by the emperors, iWd. 
fl seq,—mA aUowed to exercise their func- 
tions until confirmed by the popes, 399.— 
pai>al encroachments on the frfsedom of 
^Iscopal elections, 4M .-right of to a seat 
in parliament considered, U. 58.— have a 
right to be tried by the peers, 57. note 5.— 
had a right to vote in capital cases, though 
that right is now abrogated by non-claim 
and contrary precedents, 58. w>te> 

Boccanegra, (Sftnon) elected the first doge of 
Genoa* L2Q7. 

Bocland, nature of, ii. 48.— analogy between 
it and freehold land, <Md.— to what bur- 
thens subject, 19. 

Bohemia, account of the constitution of, t. 
536.— notice of the kings of the house of 
Luxembourg, 537.— war with the Hussites 

ifi that country, <Wd. ,..,,«««»▼ 

Bologna university, account of, ii. 366, 307. 

Bond of fellowship, abstract of a curious one, 
ii. 70. note 4. 

Boniface, (St.) the apostle of Germany, devo- 
tion of to the see of Rome. I. 580. 

Boniface VIU., (pope) character of, I. 423.— 
his dilutes wltH Edward I. king of En- 
gland, tW(i.-and with Philip the Fan-, 
king of France, 424.-1$ arrested by him, 
426.— his death, iWrf.-the papal power 
declines after his decease, %bUt, 

Books, scarcity of, in the dark ages, ii. 213.- 
account of the principal collections of, 554. 
—notices of early printed books, 542. 

Booksellers, condition of. during the middle 
ages, II. 535. note 4. . 

Boroughs, cause of summoning deputtesfrom, 
ii 78 —nature of prescriptive boroughs, 
454. and noU 2.— power of the sheriff to 
omitboroughs, 455:-reluctanceof boroughs 
to send members, 456.-who the electors 
In boroughs were, 437. 
Bourgeoisies, how distlngiAshed firom com- 
munities, i. 445. note, 
Braccio di Montone, rivahr ofr with Slorza, 

i. 249. ^ , 

Brethren of the White Caps, insurr^Uon of, 

11.249. , ^ 

Bretlgnl, peace of, 1. 39.— rupture of it, 42. 
Britany, (duchy of) state of, ^t the accession 

of Cbaries vm. to the throne of France, I. 

67.— Anne, duchess of Britany, married by 

Charles VHI. of France, 68. 
Britons, (native) reduced to slavery by the 

Saxons, il. 7. 
Bruges, state of, in the fourteenth century, ii. 

235.256. 
Burgesses, state of. In Aragon, i. 299.— in En- 
gland, ii. 68. 69.— charters of incorporation 
granted to them, 69— 74.— were first sum- 
moned to -parliament In the 49th of Hen- 
ry UI., 75.— whether St. Alban's sentrepre- 
sentatives before that time, 74.— or Barnsta- 
ple, 76.— causes of summoning burgesses, 



78.— rates of thehr wages, and how paid, 
456. , 

Burgesses, why and when chosen to serve in 
parliament, ii. 454. 455. 

Burgundy and Orleans, factions of, I. 47.— 

1 theduke ofOrleans murdered by the faction 

of Burgundy, iftirf.— dvU wars between 

the parlies, 48.— assassUiatlon of the duke 

of Burgundy, 49. 

Burgundy, (house of) Its vast acquisitions, i. 
64.— chsffacter and designs of Charles duke 
of Burgundy, 62.- Insubordination of the 
Flemish cities, part of his territory, ibid. 
65. • 



C. 



Calais, (citizens of) their vnretchedness, 1. 59. 
note 2.— treaty of, 40. . 

Calixtins, account of, and of their tenets, i. 

538. 
Calixtus II., (pope) concordate of, respecting 

investitures, i. 596. , . .^e 

Canon law, origin and progress of, i. 406. 

Capet, (Hngh) ascends the throne of France, 
i. 4 4 .— anttquity of ttus famUy , ibid, note 5. 
—state of the country at that lime, 42.— 
extent of his dominion and power, 44. 45. 

Capitular elections, when introduced, i. 598. 

Caraccioli, the favourite of Joanna queen of 
Naples. I. 255.-assa8slnated, 257- note 4. 

Carlovinglan dynasty, accession of, to the 
throne of France, i. 5.-decline of this fa- 
mily, f < • « J J • artix 

CasUle, (kingdom of) when founded, i. 270. 
— finaUy united with the kingdom of Leon, 
275 —civil disturbances of Castile, 276.— 
reign of Peter the Cruel, 277.— of the house 
of TrasUmare,278.— relgnof John II., ibid. 
— of Henry IV., 279.— constitution of Castde, 
280.— succession to the crown, «Wd.— na- 
tional councils, 284 .—admission of deputies 
from towns, iMd.-sphitual and temporal 
nobUlly In cortes, 283.-right of taxation, 
284.— controul of the cortes over the «x- 
pendlture, 286.— forms of the cortes. 287. 
-their rights in legislation, 288.-other 
rights of the cortes, 290.-councU of Castile, 
294,— administration of justice. 292.-^vio. 
lent actions of some of the kings of CastUe, 
295.— confederacies of the noWfity. 29#.— 
union of Castile vrith Aragon, 509.-papal 
Incroachments reslrmned In that kmgdom, 

442. 

CasUes, Roman, traces of in Britain, li.254. 
—description of thfe baronial castles, ,255.— 
successive hnprovements in them, ibid.— 
account of castellated mansions, 256. 

Castrucclo Castracanl. notice of, i. 497. 

Catalonia, (principality) government of. i. 
508.— state of its commerce and manufac- 
tures, 11. 245. 

Catharists, tenets and practices of, ii. 280. 

Caursinl, a tribe of money dealers, notice of, 
Ii. 2*9. «ote 7. 

Cavalry, practice of, to dismount In acuon, i. 

247. 
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Centeoarius, or haaclredary, (uncttons of, i. 

132. 
Georls, condiUon of, under the An^lo-Saxoiis, 

ii. 6. 'identity of them with the vUlani and 
bordarii ot Domesday Book, 7. 

Cerda, (Dominic de) justiciary of Aragon, in- 
trepid conduct of, i. 305.— and of Juan de 
Cerda, ibid. 

Ctiarlemagne, (king of Prance) conquers 
Lombardy, i. 6.— part of Spain, ibid,— and 
Saxony, ibid.— exieui of- his dominions, 7. 
—his coronation^ as emperor, ibid, — cha- 
racter, 8. 9.— le^ative assemblies held 
by him. ll6«-acconut of the scheme of ju- 
risdiction established by him, 132.— estab- 
lished payment of tithes in France, 367.— 
vigorously maintained the supremacy of 
the state over the church, 374.— could not 
write, ii. 213. and note 5.— established 
public schools, 304. 

Charles IV., (king of, France) i. 33. 

Ghai'les the Fat, (king of France) insoieut 
treatment of, by Pope John Ylll., i. 387. 

Claries v., (king of France) restores Ibat 
country from her losses, i. 43.— expels the 
English thence, iMd. 

Charles YI., accession of, to the throne of 
France, i. 44.— state of the country during 
his minority, 45. 46.— gross misapplication 
of the reyenue, 46.— remedial ordinahce 
of, 127.— assumes the fiill power, 47.— bis 
derangement. iMd.— factions and ci?il wars, 
47—49. — calamitous stale of France during 
the remainder of his reign, 50.. 51.— his 
death, 52. 

Charles VII., accession of, to the throne of 
France, i. 52.— character of, 53.— engages 
Scottish auxiliaries at a high rate, ibid.— 
retrieves his affairs, 55.— is reconciled to 
the duke of Burgundy, ibid.— stale of 
France during the latter part of his reign, 
56.— subsequent events of bis reign,. 57. 58. 
—states-general convoked by him, 128. 

Charles Ylll. ascends the throne of France, i. 
66.— marries the duchess of Britany, 68.— 
and consolidates France into one great 
kingdom, ibid. — his pretensions to the 
kingdom of Naples, 265—267. 

Charles the Bad, (king of Navarre) unprinci- 
pled character and conduct of, i. 38. 

Charles, (count of Anjou) conquers Naples 
and Sicily, i. 194.— aspires to the kingdom 
of Italy, 195.— rebellion of Sicily against 
him, 251 .—war in consequence, ibid. 

Charles lY., (emperor of Germany) reign of, 
i. 525.— account of the Golden Bull issued 
by him, ibid. 

Charles, (duke of Burgundy) character of. i. 
62.— insubordination of his Flemish sub- 
jects, ?2>2c{.— his ambitious projects, 63.— in- 
vades Switzerland and is twice defeated, 
64.— his death, ibid.— his duchy of Bur- 
gundy claimed by Lonis XI.. ibid. 

Chartered towns, when first incorporated in 
France, i. 144.— their privileges, ibid. 145. 
note^.-cduses of their incorporation. 145. 
—circumstances attending the charter of 



Laon, 446.~extait ot their privileges, 147. 
—their connexion with the king of France, 
tM<2.— independence of themaritime towns, 
149.— accoimt of the chartered towns or 
communities in Spain, 271.— progress of 
them in England, ii. 68—71.— particularly 
London, 71. 72. 

Charters of the Norman kings, account of. ii. 
34.- abstract of Magna Cbarta. 36— >>8.— 
confirmation of charters by Edward I., 53. 

ChAtehihid, rank of, i. 102. 

Chaucer, account ot ii. 331.— character of 
his poetry, ibid. 

Chief justiciary of England, power and func- 
tions of, ii. 43. note 2. 

Children, crusade of, IL 219. note 3. 

Chlldfric 111., king of France, deposed by 
Pepin, and confined in a convent, i. 5. 

Chimnies, when invented, ii. 258. 259. 

Chilperic, (king of the Franks) literature of, 
U.2I1. 

Chivalry, origin of, ii. 284.— its connexion 
with feudal services, 286.— that connexion 
broken, 287.— effects of the crusades on chi- 
valry, i6i(f.— connexion of cliivalry with 
relij^on, ibid.— and with gallantry, 288.— 
the morals of chivahry not always the most 
pure, 290.— virtues deemed essential to chi- 
valry, 291—293. — resemblance between 
chivalrous and eastern manners, 293.— evils 
produced by the spirit of chivalry, 294.— 
circumstances tedding to promote it, 2^. 
—regular education, «^i(f.— enoonragemeut 
of princes, ibid.—toaraamenUf 296.— pri- 
vileges of knighthood, ifttd.— connexion of 
chivahry with military services, 298.^-de- 
cline of chivalry, 299. 

Christianity, embraced by the Saxons, i. 7. 

Chroniclers, (old English) notice of, ii. 329. 

Church, wealth of, under the Roman empire, 
i 364.— increased after Its subversion, 365. 
—sometimes improperly acquired. 366.— 
when endowed with tithes, 367.— spoliation 
of church property, 368.— pretensions of the 
hierarchy in the nrath century, 574. 

Church lands, exempted from ordinary juris- 
diction, 1. 132. 

dnque-Ports, represented in parliament in 
1246, ii. 73. note 4. 

Circles instituted in Germany, and why, i. 534. 

Civil law, revival of, ii. 301 .— cultivated 
throughout Europe, ibid.— its influence on 
the laws of France and Germany, 302.— Us 
introduction into England. 303.— the elder 
civilians little regarded, ibid.— the science 
itself on the decline, ibid. 304. 

Civil wars of the Lancastrians and Yorkists, 
ii. 195.— did not materially affect national 
prosperity, 240. 

Classic authors neglected by the church dur- 
ing the dark ages, ii. 205.— account of the 
revival of classical literature, 332.— causes 
that contributed to its diffusion. 335—535. 
—efforts ot Cxsar Bardas in reviving clas- 
sical literature in Greece, 329. note 2. 

Clement Y., (pope) removes the papal court 
to Avignon, i. 427. 
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Clement VII., (pope) contested eleciion of, 
i. 432. 453. 

Clergy, state of, under the feudal system, i. 
103.— their wealth under the Roman em- 
pire. 364.— increased after its subversion, 
365.— sometimes improperly acquired, 366. 
—sources of their wealth, ibid, 567.— spo- 
liation of church property, 368.— extent of 
their jurisdiction, 370.— their political pow- 
er, 372.— were subject to the supremacy 
of the state, especially of Charlemagne, 573. 
—pretensions of the hierarchy in the ninth 
century, 574.— corruption of their morals 
in the tenth century, 398.— neglect of ce- 
libacy, ife/d.— their simony in the eleventh 
century, 590.— taxation of them by the 
popes, 414.— state of ecclesiastical jurisdic- 
tion in (he twelfth century, 417. — immuni- 
ties claimed by th&clergy, 418.— endeavours 
made to repress ecclesiastical tyranny in En- 
gland, 419.- were less vigorous in France, 
421 .—restraints on alienations in nfiortmain, 
422.— eccle^astical jiu-isdiclion restrained^ 
414. — originally had a right to sit in the 
house of commons, ii. 108. note 1.— igno- 
rance of the clergy during the dark ages, 
214.— thehr vices, 224. 223.— See also Bi- 
shops, Popes. 

Clovis, king of the Franks, invades and con- 
quers Gaul, i. 2.— embraces Christianity, 
ibid,— his victories, ibid. 5.— his descen- 
dants, 3.— their degeneracy, 4.— they are 
deposed by Pepin, 3.— provincial govern- 
ment of the French empire during tlie reign 
of Clovis, 73.— his limited authority, 75. 

Coin, changes in the value of, ii. 268—272. 

Coining of money, a privilege of the vassals of 
France, i. 110.— regulations of varioussove- 
reigns concerning this right, ibid. 111. 

Combat (trial by), in what cases allowed, i. 
154.— how fought, 153.— decline of this 
practice, 156. 

Comines, (Philip de) his character of Louis 
XI., 1.66. 

Commendation, (personal) origin and nature 
of, i. 82.— distinguished from feudal te- 
nure, 85. 

Commerce, progress of, in Germany, ii. 235, 
—of Flanders, ibid.—ot England, 236. 257. 
240.— the Baltic trade, 259.— commerce of 
the Mediterranean sea, 242. 

Commerce, (foreign) state of, in the dark 
ages, ii. 253. 
. Commission of reform, in the reign of Richard 
11., proceedings of, ii. 102—103. 

Commodian, a Christian writer of the Ihhrd 
century, specimens of the versification of, 
ii. 210. note 1. 

Common law, (English) origin of, ii. 45. 

Common Pleas, court of, when instituted, ii. 
44. 

Commons. See House of Commons. 

Communities, when first incorporated in 
France, i. 144.— their progress, 145.— in 
Spain, ibid, note; 271.— in England, ii.69 
— 7 i. and notes. 

Commutation of penances, ii. 226. 



Companies of ordonnance, instituted by Char- 
les Vll. i. 58. 155.— their design, 58. 

Compass. See Mailner's Compass. 

Compositions for murder, antiquity of, i. 111. 
note 4.— prevailed under the feudal system. 
72. 

Concordates of Aschaffenburg, account of, i. 
441. 

Condemnation, (illegal) instances of, rare in 
England, ii.,166. 167. 

Condottieri or military adventurers in Italy, 
notice of, i. 244. 245. 

Conrad I. emperor of Germany, i. 312. 

Conrad II. sirnamed the Salic, elected empe- 
ror, i. 161. 315.— edict of, 84. 

Conrad III., elected emperor, i. 516. 

Conrad IV., accession of, to tlie imperial 
throne, i. 184.— his death, ibid. 

Gonradin, (son of Conrad IV. king of Naples) 
cruelly put to death by Charles count of 
Anjou, i. 194. 193. 

Conscription, (military) oppressive under 
Charlemagne, i. 12. 

Consolato del Mare, a code of maritime laws, 
origin and date of, ii. 245. note 1. 

Constable of England, jurisdiction of, ii. 162. 

Constance, (council at) proceedings of, i. 454 
—436. 

Constantinople, situation and state of, in the 
seventh century, i. 535.— captured by the 
Latins, 556.— recovered by the Greeks, 557. 
—its danger from the Turks, 380.— Us fall, 
361.— alarm excited by it in Europe, ibid. 

Constitution of France, i. 115— 142.— of Cas- 
tile, 280— 294.— of Aragon, 298— 508.— of 
Germany, 325.525. 531— 355.— of Bohemia, 
'536.— of Hungary, 338.— of Switzerland, 
342— 545.— of England, during tlie Anglo- 
Saxon government, ii. 1— 22.— Anglo-Mor- 
raan constitution of England, 25— 51.— on 
the present constitution of England. 54 — 
199. 

Continental wars of English sovereigns, ef- 
fects of, on the English constitution, ii. 168 
—170. 

Copyholders, origin of. ii. 179. 180. 

Corruptionof morals in the clergy, in the tenth 
century, 1. 588. i 

Corruption of the Latin language, observa- 
tions on, ii. 205. et seq. 

Cortes of Aragon, powers of, i. 507. 

Cortes of Castile, constitution of, i. 281 — de- 
puties when admitted from towns, ibid.— 
spiritual and temporal nobility in cortes, 
285.— their controul over expenditure, 286. 
—forms of the Caslilian cortes, 287.— their 
rights in legislation, 288.— other rights of 
the cortes, 290. 

Corvinus. See Mathias Corvinus. 

Councils, (ecclesiastical) df Lyons, i. 184. 318. 
—of Frankfort, 580.— of Pisa. 454.r-of Con- 
stance, i6Jd.— of Basle, 457.— considerations 
on the probable effects of holding periodical 
ecclesiastical councils, 458.- 

Councils (national and political) :— powers of 
the royal eouncil of the thfrd race of French 
kings, i. 118. 438.— of Castile, 281—291.— 
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jurisdiction of the ordinary coancH of tbe 
kiags of England, U. 155—158. 

Counsellors of parliament, tiow appointed in 
France.!. 141. 

Counts Palatine, jurisdiction of» i. 452.~tlieir 
jurisdiction in England, ii. 55. note 2. 

Counts of Paris, power of,, i. 11. —rank and 
power of tlie provincial' counts, 75.~tbis 
office originally /temporary, 74. ttofo 1.— 
their usurpations, 80. 

Counties, division of (in England), its anti- 
quity, ii. 9.— jurisdiction of county-coorts, 
10.— process of a suit in a county-court, 
{6i<l.— importance of these courts 11.— re- 
presentatives of counties, l>y whom chosen, 
135.— county elections badly attended, 140. 
—the influence of the crown upon them, 
ibid. 

Corns pi^ni^res, or parliaments, when held 
in France, i. 119.— bnsiness transacted in 
them, ibid. 

Court-baron, juriscKction of, ii. 55. note 2. 

Court of peers, when established in Frimce, 
i. 158. 

Courts of justice in England, under the Nor- 
man kings ;— the king's court, ii. 43.— tlie 
exchequer, ibid,—ot justices of assize, 44. 
— the court of common pleas, ibid. 

Cross-bow; when Introduced, 1. 246. 

Crown, succession to, in Castile, 1. 280.— of 
Aragon, 298.— among the Anglo-Saxons, ii. 
4.— hereditary right to, when established in 
England, 48. — cases of dispensing power, 
claimed and executed by the Englteh kings, 
117.— influence of, on county elections, 
140. 

Crusade against the Albigeois. i. 19.— the first 
crusade against the Saracens, or Turics, 22. 
555.— means resorted to, to promote it, 25. 
—its result, 24. 25.— the second crusade, 26. 
—the third crusade, 27.— the two crusades of 
St. LouiSj ibid. 28.— another attempted by 
Pope Pins, 562. — crusade of chibhren, in 
121 ^ , ii. 21 9. note 3.— immorality of the cru- 
saders, 227.— their effects on chivalry, 287. 

Curia Regis and Curia' Parium, not different 
from the Goncittnm Begium, i. 118. «ioto3. 



D. 



Damascus, account of the khalifa of, i. 390. 

Dante, sketch of the life of, ii. 522.— review 
of his poetical character, 323. 324.— popu- 
larity of his Divine Comedy, 324.— its pro- 
tiattle source, 325. note 2. 

Dauphin^, (province of) historical notice of, 
i. 68. note. 

Decanus, hmctions of, 1. 131. 
^Decretals forged in the name of Isidore, i. 381. 
and w^e 3. 

Decretum of Gratian, notice of; 1^406. 

Degeneracy of the popes in the ninth cen- 
tury, i. 587. "- 

Degradation of morals in the dark ages, ii. 
227. -228. 

Denina's Rivoluzioni d* Italia, observations on, 
i* 158. note. 



Depopulation of England by WilHam fte Con- 
queror, ii. 26. 

Diet of Roncaglia, i. 169.— proceedings of 
the diet of Worms, 351— 535.— remarks 
thereon, 396.— diet of Frankfort, established 
the independence of the German empire, 
429. 

Dispensations of marriage, a source of papal 
power, i. 409.— dispensations granted by 
the popes firdm the observance of promis- 
sory oaths, 411. 

Dispensing power of (he crown, instances of, 
ii. 117. 

Dissdsin, forcible remedy for, ii. 173. note 1. 

Dissensions, sanguinary, in the cities of Lom- 
bardy, i. 189—192. 

Divorce, practised in France at pleasurcr i. 
409. 

Domain, tiie term explained, i. 143. note 1. 

Dominican order, origin and progress of. I 
408. 

Duelling, origin ofi iL 218. noie 2. 

Dukes of provinces, In France, their rank aad 
power, i. 73. thehr office originally tem- 
porary, 74. note 1 .—their usurpations, 80.— 
their progress sfower in Germany than in 
France. 315.— partitioned their duchies in 
Germany, 524. 

E. 

Earl, original meaning of, ii. 5. w4e 3. 

Earl marshal of England, jurisdiction of, U, 
162. 

BcceUn da Romano, tyranny and cruelty of, 
i. 182. note 2. 

Ecclesiastical power, history of, during the 
middle ages. See Clergy, Popes. 

Edessa, principality of, its extent, i. 25.note2. 

Edicts (royal) when registered in the parlia- 
ment of Paris, i. 140. 

Edward the Confessor, laws of, li. 53. 

Edward L, (king of England) accession of, IL 
54.— disputes of, wiA Pope Boniface vm., 
i. 423.— confirms the charters, ii. 55. 

Edward III., (king of England) unjust claim 
of, to the crown of France, i. S3.— prose- 
cutes his claim by arms, 54.— causes of his 
success, {&{({.— character of him, and of his 
son, 55.— his resources, 56.— and victories, 
57.— concludes the peace of Bretigni, 39. 
—and the treaty of Calais^ 40.-^reinark8 
on bis conduct, 41. 42.— renews the wars 
with France, 45.— his death, jfrtd.— dissuad- 
ed by Pope Benedict XII. te&m taking the . 
title and arms of France, 54. note.— memo- 
rable proceedings of parliament in the dOtb 
year of his reign, ii. 92—94.— by his wise 
measures promoted the commerce and 
manufactures of England, 237. 238. 

Edward IV. invades France, i. 60. 61.— but 
is persuaded to return, 61.— character of 
his reign, ii. 196.— the first monarch who 
levied benevolences, 198. 

Elections, (episcopal) freedom of, papal en- 
croachments on, i. 411. 

Elections of members of parliament, contest- 
ed, how determtoed, ii. 132.— right of 
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electUig kBigbts, in wbom vested, 435.— 
elections of burgesses, how anciently con- 
ducted, 454 —irregularity of county elec- 
tions, 140.— iniuence of the crown upon 
them, ibid. 

Electors (seven) of the German Empire, their 
privileges, i. 519—521 .—their privileges aug- 
mented by the Golden Bull, 525. 

Elgiva, queen or mistress of King Edwy, case 
of. considered, i. 576. note 5. 

Emanation, system of, ii. 542. note 5. 

Emperors of Germany. See Germany. 

Enfranchisement. See Manumission. 

England, effects of the feudal system in, i. 
4 34»— arrogant tyranny of the hierarchy 
there, in the ninth century, 576.--atteinpts 
made to depress it, 449. 

— : constitution of, during the Anglo- 

^axon government, if. 4.— sketch of the 
Anglo-Saxon history of England, 2— 4.— in- 
fluence of provincial governors, 5.— distri- 
bution into thanes and ceorls. i6i(i.— British 
natives, 7.— slaves, ibid.— the wittenage- 
mot, 8.— judicial power, iftid.— division 
into counties, hundreds and tithings, 9.— 
county court, and suits therein, 40.— trial 
by jury, 42.— law of frankpledge, 44.— 
feudal tenure*, whetber known in England 
before the conquest, 48—22. 

constitution ot during the Anglo- 



Norman government, ii. 25.— conquest of 
England by William duke of Normandy, 
ibid.— his conduct at first moderate, 24.— 
afterwards more tyrannical, ibid*— degrad- 
ed condition of the English, 25.— confisca- 
tion of their property, t6id.— devastation 
and depopulation of their coimtry, 26.— 
riches of the conqueror, 27.— his mercenary 
troops, tftirf.- feudal system established in 
England, «6id,— difference between it, and 
the feudal policy in France, 29.— hatred of 
the Normans by the English, 50.-^tyranny 
of the Norman government, 54.— exac- 
tions, tfcid.- general taxes, 52.— right of le- 
gislation, 55.— laws and charters of Norman 
kings, 54.— Jtfagna Charta, 56.— state of the 
constitution under Henry III., 58.— the 
king's court, 45.— the court of exchequer, 
iftirf.— institution of justices of assize, 44.— 
the court of common pleas, i6id.— origin 
of the common law, 45.— character and de- 
fects of the EngUshlaw,46.— hereditary rig^t 
of the crown established, 48.— English gen- 
try destitute of exclusive privileges, 30.— 
causes of the equality among freemen in En- 
gland, 52. 

On the present constitution of En 



gland, ii. 54.— accession of Edward I., 
^'Wc^.—confirmation of the charters, 55.— 
theconstUutionoi parliament, 56. — the spi- 
ritual peers, ibid.— the lay peers, earls and 
barons, 58.— whether tenants in chief at- 
tended parliament under Henry IH., 64 .— 
origin and progress of parliamentary repre- 
sentation, 62.— whether the knights were 
elected by freeholders in general, 64.— pro- 
gress of towns, 68.— towns let in fee-farm. 



69.— charters of incorporation, 4Md.— pro- 
sperity of English towns, particularly Lon- 
don. 74 .—towns, when first summoned to 
parliament, 75.— cause of summoning de- 
puties (torn, boroughs, 78.— parliament, 
when divided into two houses, 79.— peti- 
tions of parliament during the reign of Ed- 
ward n., 84.— several rights established by 
the commons in the reign of Edward III., 
85.— remonstrances against levying money 
without consent, 84.— the concurrence of 
both houses in legislation necessary, 87.— 
statutes distinguished from ordinances, 88. 
—advice of parliament required on matters 
of war and peace, 94.— right of the com- 
mons to inquire into public abuses, 92.— 
proceedings of the parliament in the 50th 
year <rf Edwai-d HI., iWrf.— great increase 
of the power of the commons in the reign 
of Richard II., 95.— his character, 400.— 
proceedings of parliament in the 40th year 
of Richard II., 404. — commission of reform, 
402.— answers of the judges to Richard's 
questions, 405. — subsequent revolution, 
^(i.— greater harmony between the. Jung 
and parUament, 406. — disunion among ^me 
leading peers, 407. — arbitrary measures of 
the king, 409.— tyranny of Richard, 444.— 
he is deposed and succeeded by Henry IT., 
ibid, 442.— retrospect of the progress of 
the constitution under Richard II., 444.— 
its advances under the house of Lancaster, 
i6i{2.— appropriation of supplies. 445.— at- 
tempt ta make supply depend on redress of 
grievances, 446.— legislative rights of the 
commons established, i6i£{.— dispensing 
power of the crown, 447.— iuterfereneo of 
parliament with the royal expenditure, 
420.— parliament consulted on aU public af- 
fairs by the kings of England, 423.— im- 
peachment of nnnisters, 424.— privilege 
of parliament, 425.— contested elections 
how determined, 432.-^in whom the right 
of votuig for knights vested, 433.— election 
of burgesses, 454.— power of the sheriff to 
omit boroughs, 435.— reluctance of bo- 
roughs to send members, 456.— who the 
electors in boroughs were, 437.— number 
of members fhictuating, i38.— irregularity 
of elections, 140.— influence of the crown 
upon them, 46<d.— constitution of the house 
of lords, 444.— baronial tenure, required 
for lords spiritual, ibid.—haroas called by 
writ, 442.— bannerets summoned to the 
house of lords, 444.— creation of peers by 
statute, 447.— and by patent, iW<?.— clergy 
summoned to parliament, 448.— jurisdiction 
.of the king's ordinary council, 453.— cha- 
racter of the Plantagenet government, 459. 
—prerogative, ibid.— its excesses, 460. 464. 
—Sir John Fortescue's doctrine as to the 
English constitution,464.— erroneous views 
of Hume respecting the Engii^ constitu- 
tion, 465.— instances of illegal condemna- 
tion rare, 466.— causes tendingito form the 
constitution, 467. et »eq,^its state about the 
thne of Henry YI.'s reign, 485.— historical 
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hutaaces of regencies, 4M— 190.— mental 
derangement of Henry VI., 190.— duke of 
York made protector, 191.— his daira to 
the crown, 195.— war of the Lancastrians 
and Yorkists, 195.— reign of Edward IV., 
495.— general review of the English con- 
stitution, 198. 199i 

England, stale of the commerce and manta- 
factures of England, li. 256— 2».— «ngu* 
larly flourishing state of its commerce in 
the reigns of Edward II., Richard II., Hen- 
ry IV. and VI., and Edward Iv., 240. 

increase of domestic expenditure in, 

during the fourteenth century, ii. 252.— 
inefficacy of sumptuary laws, 255.— slate 
of civil architecture from the time of the 
Saxons, 254. 239. 261.— furniture of houses, 
299.260.-stateof ecclesiastical architecture, 
261— 265.— wretched state of agriculture, 
265. 266.— civil law, when introduced into 
England, 505.— state of literature, 529—551 . 

Euglish language, slow progress of, account- 
ed for, ii. 529—550. 

Enthusiasts, risings of, in various parts of 
Europe, during the dark ages, ii. 219. 220. 

Equality of civil rights in England, causes 
of, ii. 52. 

Erigena, a celebrated schoolman, no pan- 
theist, ii. 512, note 5. 

Escheats, nature of, in the feudal system,i. 91. 

Escuage, nature of, and when introduced, 
i. 150.- not to be levied without the con- 
sent of parliament, ii. 58.— when it became 
a parliamentary assessment in England, 55. 

Esquires, education of. ii. 295. 

Establishments of St Louis, account of, i. 156. 

Estates of the realm, number of, determined, 
ii. 150, note. 

Ethelwolf, established payment of tithes in 
England, i. 5 38. note 4. 

Europe, state of society in. during the middle 
ages, ii. 200. ef«eg. 

Exactions of the Norman kings of England, 

H.51. 

Exchequer, court of, when instituted, ii. 45. 
—-its powers and jurisdicti<m, ibid, ■ 

Excommunication, original nature of, i. 584. 
^punishments and disabilities of excom- 
municated persons, 585. and notes 2. 5.*— 
greater and lesser excommunications, ibid. 
—burial denied to the excommunicated, 
ibid. 

Expenditure, (royal) controuled by the En- 
glish parliament, ii. 120. 

Expenditure, (domestic) increase ot in Italy, 
during the fourteenth century, ii. 251.— 
and in England, 252. 
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Falconry, prevalence of, ii. 229. 
False decretals of Isidore, i. 581 . et seq. 
Fealty, nature of, in conferring fiels, i. 86. 
Ferdinand, (king of Naples) turbulent reign 

of, i. 259. 
Ferdinand, (king of Aragon ) marries Isabella 

of Castile, and unites the two kingdoms, 



j. 909.— conquers Granada, 510.— snbse- 
quent events of bis reign, 511. 

Feuds.divided into proper and nnproper , i. 94. 

Feudal system, history of.especially in France, 
i. 69.— gradual establishmenf of feudal 
tenures, 77— M.— change of alodial into 
feudal tenures. 81.— custom of personal 
commendation, 82.— the principles of a feu- 
dal relation investigated, 84. — ceremonies 
of homage, fealty and investiture, 86.— ac- 
count of feudal incidents; viz. reliefs. 88. 
—fines on the alienation of lands, 89.— es- 
cheats and forfeiture. 91.— aids. 92.— ward- 
ship, iMd.— marriage, 95.— analogies to the 
feudal system, 97. — its local extent. 98.— 
view of the different orders of society dur- 
ing the feudal ages, 99^109.— priYileges of 
the French vassals. 110.— suspension of le- 
gislative authority during the prerafeoce 
of the feudal system, 115.— feudal courts of 
justice, 155.— trial by combat, 154.— causes 
of the decline of the feudal system. 159.— 
especially in Prance. 142.— the acquisition 
of power by the crown, t6td.— augmenta- 
tion of the royal domain, ibid. — the insti- 
tution of free and chartered towns. 144.— 
the connexion of free towns with the king, 
147.— the independence of aaritime towns, 
149.— the commutation of military feudal 
service for money, ibid.— the employment 
of mercenary troops. 151.— and the estab- 
lishment of a regular standing army. 135. 
— general view of the advantages and dis- 
advantages of the feudal system. 155.— in- 
quiry, whether feudal lemires were known 
in England before the conquest, IL 48—212. 
—this system established in England by the 
Anglo-Norman kings, 27. — difference be- 
tween the feudal policy in England and in 
France, 29.— influence of the manner in 
which feudal principles of insubordination 
and resistance were modified by the prero- 
gatives of the early Norman kings, on the 
English constitution, 170 — 172. — instances 
of the abuses of feudal rights in England, 
161 . — connexion of the feudal services with 
chivalry, 286.— that connexion broken, 287. 

Fief, essential principles of, i. 84. — ceremo- 
nies used in conferring a fief.^86.— nature 
offiefs of office, 94. 

Field spOrts, passion for, in the dark ages, 
II. 228—250. 

Fines payable on the alienation of lands un- 
der the feudal system, f. 89—91. 

Fir^rms, when invented, i. 248. — improve- 
ments in, ibid. 

Firma de derecho, nature of the process of. 
In the law of Aragon, i. 505. 504. and note. 

Fiscal lands, nature of, i. 78. 

Flagellants superstitious practices of, ii. 220. 

Flemings, rebellion of. against their sove- 
reign, i. 45.— its causes, ibid, note 1. — their 
insubordination to the house of Burgundy, 
62.— paid no taxes without the consent of 
the three estates, 65. — their independent 
spirit, ibid, note 2.— flourishing state of 
their commerce and manufactures, ii. 255. 
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--espedaUy at Bruges and Ghent, 236.— 
inducements held out to them to settle in 
England, 237. note 3. 

Florence, (republic of) reluctantly acknow- 
ledges the sovereignty of the emperors of 
Germany, i. 199. note 2.— revolution there 
in the twelfth and thirteenth centuries, 204. 
— ^its government, ibid.—tihe commercial 

, citizens divided into companies, or arts, 
205.— civil and criminal justice, how ad- 
ministered in the thirteenth century, ibid. 
— change in its constitution in the four- 
teenth century, 206.— the gonfaloniers of 
justice when introduced, 208— rise of the 
plebeian nobles, 209.— Walter de Brienne, 
duke of Athens, appointed signior of Flo- 
rence, 210.— his tyranny, ibid.— he abdi- 
cates his signiory, 21 1 .—subsequent revolu- 
tion in that city, ibid.— feuds of the GnelCs 
and Ghibelins, 212— 24 4.— the tyranny of 
the t^uelfe subverted by a sedition of the 
oiompi or populace, 21 S.— Michel di Lando 

■ elected signior, 216.— his vrise government, 
«5id— revolution effected by Alberti, Stroz- 
zi, and Scala, 217.— acquisitions of territory 
by Florence, ,21 9.— revenues of the repub- 
lic, <&i<2.— population, ibid, notes.— con- 
quers Pisa, 220.— state of Florence in the 
fifteenth century, 260.— rise of the family 
of Medici, 264. 

Folkland, nature of, ii. 48. 

Forest laws, sanguinary, of William the Con- 
queror, ii. 26.— jurisdiction of, 461. 

FcHTtescue, (sir John) doctrine ot concerning 
the constitution of England, if. 464. 

France, invaded by Clovis, i. 2.— his victo- 
ries, iMd, — ^partitions his dominions, 3. — 
sketch of the reigns^of bis descendants, ibid. 
— ^their degeneracy, 4. — are held in subjec- 
tion by the mayors of the palace, ibid. 76. 
change in the Merovingian dynasty, 4.— 
accession of Pepin, 5.— his victories, ibid, 
reign and exploits of Charlemagne, 6.— 
extent of his dominions, 7.— bis coronation 
as emperor, i6uf.— his character, 8.— reign 
and misfortunes of Louis the Debonair, 9— 
4 4 . — decline of the Carlovingian family, 4 4 . 

. —Dismemberment of the empire, and ac- 
cession of Hugh Capet, t6id.— state of the 
people at that time. 42.— his immediate 
successors, 45.— reigns of Louis YI., 46. — 
of Louis VII., t'&id.— of Philip Augustus, 47. 
—of Louis Vin., 48. 49.— of Louis IX.. 
20—22. 27. 28.— of PhUip the Bold, 28.— 
of Philip the Fair, 29.— aggrandizement of 
the French monarchy under his reign , ibid. 
50.— of Louis X., 54.— and Philip v., ibid, 
—ot Charles IV. and Philip of Yalois, 33.— 
unjust pretensions of Edward III. to the 
throne of France, ibid.—csmsea of his suc- 
cess in war against France, 54.— characters 
of the. kings Philip YI. and John, 55.— 
wretched condition of France after the battle 
of Poitiers. 37.— the English lose all their 
conquests, 45.— state of France during the 
minority of Charles Vl., 44— 46.— his as- 
sumption of full regal power, 47.— factions 

II. 



and civil wars, 47— 49.— calamitous state of 
France during the remainder of his reign, 
49. 50.— invaded by Henry Y., 50— reign 
of Charles YIL, 52— 55.— the English lose 
all their conquests, 56.— state of France 
during the second English wars, ibid.— 
reign of Louis XI., 58t-66.-- of Charles 
YIU., 66-69. 

France, constitution of the ancient Frank 
monarchy, I. 74.— limited power of the 
king, 75.— gradual increase of the regal 
power, ibid,— different classes of subjects, 
iWd.— degeneracy of the royal family, 76. 
—power of the mayors of the palace, 4. 76. 
— orighi of nobility in France, 77.— and of 
sub-infeudation, 80.— usurpation of the pro- 
vincial governors, ibid, — comparative state 
of France and Germany at the division of 
Charlemagne's empire, 409.— privileges of 
the French vassals, 440. et ^e^.- legislative 
assemblies, 415.— privileges of the subjects, 
447.— royal council of the third race, 448. 
—occasional assemblies of barons, ibid.— 
cours pl^ni^res, 449.— limitations of the 
royal power in legislation, ibid.— ^rst mea- 
sures of general legislation, 420.— legislative 
power of the crown increases, 424.— con- 
vocation of the states-general by Philip the 
Fair, 422.— their rights, 424.— states-general 
of 4555 and 4556, iftid —states-general un- 
d^r Charles YIL, 428.— provincial states, 
429.— successive changes in the judicial 
polity of France, 431— 444.— papal au- 
thority restrained in that counbry, 442. — 
liberties of the French church, 443. 

France, state of^ivil architecture there, dur- 
ing the middle ages, ii. 258.— account of 
the literature of France, 546— 520.— French 
language why preferred by the early Italian 
historians, 522. note 2. 

Franciscan order, origin and progress of, i. 
408.— schism in, 429. 450. note 4. 

Franconia, emperors of tlie house of, viz. 
Conrad II., i. 464. 515.— Henry UI., ibid. 
—Henry lY., 544.— Henry Y., 515— ex- 
tinction of the house of Franconia, ibid. 

Franklyn, condition of; in England, ii. 168. 
and note. 

Frankfort, council of, i. 580.— remarks on its 
proceedings, 581 . * 

Franks, invade danl, i. 2.— effects of this in- 
vasion, 71 .—succession of the Frank mo- 
narchy, 74. 

Frankpledge ( law of) not invented by Alfred 
the Great, ii. 14.— origin and progress of, 
46. 47. 

Frederic, Barb^rossa, ascends the throne of 
Germany, i. 468. 546.— ruins Henry the 
Lion, duke of Saxony, 547.— invades Lom- 
«|>ardy, 469.— Conquers Milan, iWrf.— vio- 
lates the capitulation he had granted the 
Milanese, 470.— defeats them again and 
destroys their city, ibid.— the league of 
Lombardy formed against him, 171.— is 
himself defeated at the battle of Legnano, 
172.— and compelled to acknowledge the in- 
dependence of the Lombard republics, ibid, 
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Frederic n., (emperor) tarbnlent reign of, i. 
179— 184.— he is formally deposed at the 
council of Lyons, 184. 3l8.^-con8equence8 
of Ihat council, ibid. 

Frederic III., (emperor) reign of, i. 327.— his 
singular device, ibid. note. 

Free cities of Germany, origin and progress 
of, i. 328.— their leagues. 329. 

Freeholders, different classes of, among the 
Anglo-Saxons, ii. 5— 7.— whelher the En- 
glish n%eholders in general elected knights 
to serve in parliament, 64— 67.— the elec- 
tive franchise when restricted to freehold- 
ers of forty shilUngs per annum, 134.— 
freeholders in socage, whether liable to con- 
tribute towards the wages of knights of 
counties, 136. note 3. 

Freemen, rank and privileges of. in the fepdal 
system, i. 104.— more numerous in Pro- 
vence than in any other part of France, 144. 
note 2.— their privileges in England under 
Magna Gharta, ii. 37.— causes of the equa- 
lity among freemen in England, 52. 

Free towns, institution of, in France, i. 144. 
—origin of them, i&id.— circumstances at- 
tending the charter of Laon, 146.— extent 
of their privileges, 147.— their connexion 
with the king, ibid.— the maritime towns 
particularly independent, 149.— could con- 
fer freedom on runaway serfs, 148. note 4. 

French language, long prevalence of, in En- 
gland, ii. 329. 330.— why preferred by the 
early .Italian historians, 322. note 2. 

Fr^rage, nature of, i. 90. 

Friendly society, account of one, at Exeter, ii. 
70. note 4. 

Fnlk, count of Anjou, saucy reproof.of his 
sovereign by, ii. 213. note 4. 

Furniture of houses, in the fifteenth century, 
cnrious inventories of, Ii. 239. 260. and 
notes. 

GalHcan church, liberties of, i. 443. 444. 

Gardening, state of, in the fourteenth cen- 
tury, ii. 267. 268. 

Gamier, (the historian of France) character 
of, i. 69, note. 

Gaul invaded by ClOYis. i. 2.— effects of its 
conquesi by the Franks, 70.— condition of 
the aoman natives of Gaul, 71. 

Genoa, (republic) commercial prosperity of, 
t 222.— U. 242. 243.— war with Venice, i. 
225.-^ocline of her power, 22S.— govern- 
ment of Genoa, 226.— election of the first 
doge, 227.— subsequent revolutions, 228.— 
state of. in the fifteenth century, 260.— ac- 
count of the bank of St. George there, ii. 
251. 

Gentlemen, rank of, in the feudal system,^!. 
99.— gentility of blood, how ascertained. 100. 
—character of, succeeded that of knights, 
ii. 299. 300. 

Gentry, (English) destitute of exclusive privi- 
leges under the Angjo-Norman kings, ii. 50. 

Germanf. (ancient) political state of, i. 69.— 
lands how partitioned by the Germans in 



conquered provinces, 70.— fiefs not inberi. 
ta)|le by women, 94. note 1.— comparative 
state of France and Germany at the divi- 
sion of Charlemagne's empire. 109. 

Germany, when separated from France, i. 
311.- the sovereignty of its emperors re- 
cognized by the cities of Lombardy, 468.— 
election of Conrad I., 512.— election of the 
boose of Saxony, ibid.—oK Otho I., or the 
Great, 159. 312.— of Henry U., 160. 312. 
—the house of Franconia;— eleetioa of 
Conrad n. . 1 61 . 31 3.— power of Henry m., 
313.— unfortunate reign of Henry lY., 314. 
—he is excommunicated by Pope Gregory 
Til., ibid.— sad deposed, i^td.— reign of 
Henry YI., 317.— extinction of the bouse 
of Franconia, and election of Lotfaa|re, 313. 
—house of Swabia; — election of Conrad 
UI. , 316.— and of Frederic Barttarossa, ibid. 
—he ruins Henry the Lion duke of Saxony. 
IMd.— defeats the Milanese, 169. — ^violates 
the capitulation. 170.— is defeated by the 
confederated cities of Lombardy, 172.— 
reign of Philip. 318.— and of Otho I Y., 178. 
318.— turbulent reign of Frederic II., 1 79— 
184.— he is formally deposed at the council 
of Lyons, 184. 318,— consequences of that 
coimcil, ibid.-^SiCceBsA(m anid death of Con- 
rad lY., 184.— relation of the emperors 
with Italy, 199.— grand interregnum, 318. 
—Richard earl of Cornwall chosen empe- 
ror, ibid.—Yiis character, 319.— state of the 
Germanic constitution at Ibis time. 319— 
321 .—election of Rodolpb count of Haps- 
burg; his character. 322.— he invests his 
son Albert with the duchy of Ausftria, ibid. < 
—state of the empire after the death of Ro- 
dolpb. 323.— reigns of the emperors of the 
House of Luxembourg. Henry YU. and 
Charles I Y., 324. 325.— Golden Bull of Gbai^ 
les lY., 325.— deposition of Wenceslaus, 
326.— accession of the house of Austria, 
tMd— reign of Albert IL. 327.— of Frederic 
III., i6id.— progress of free imperial cities, 
328.— their leagues, 329.— provincial states 
of the empire, 350.— alienation of the impe- 
rial domain, ifrtd- accession of Maximilian, 
and the diet of Worms, 331 . — estabUshment 
of public peace, t&id.— institution and func- 
tions ofthe imperial chamber, 333.— estab- 
lishment of circles. 334.— of the auliccouo- 
cil. 335. -limits of the empire, iMd.-accoont 
ofthe constitution of Bohemia. 336.— of the 
kmgdompf Hungary, 338.— of Switzerland 
and its confederacy, 340— 345.— empen>rs 
of Germany anciently confirmed the eleo- 
tion of pop^, 391.— their election after- 
wards claimed to be confirmed by the popes, 
391. 406.— independenee of the emphre es- 

. tablished at the diet of Frankfort. 429. 

Ghent, state of, in the fourteenth century, 
ii. 236.— its population, ibid, note 2. 

Ghibelins, (faction of) origin of, i. 316.- 

formed to support the imperial clahvs 

against the popes, 177. 178.— duration of 

this faction. 179. «ote.— their decHne, 195. 

..«7rand temporary revival, 497. 
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(Hano della BeUa»"chaiige effected by«~in the 
gOTemment of Florence, i. 207. 208. 

Gioyanni di Yicenza, character and fate of, i. 
192. 

Glass windows, when first used, ii. 258. 259. 

Godfrey of Boulogne, king of Jerusalem, no- 
tice of, i. 25. and note 3. 

Gold passed chiefly by weight in the first ages 
of the French monarchy, i. 1 1 0. 

Golden Bull, account of the enactments of, i. 
325. 

Gothic architecture, origin of, ii. 262. and 
n»tes. 

Grand seijeantry, tenure by, explained, i. 95. 
note 2. 

Gratian's Decretum, account of. i. 406. 

Greece, state of literature in, during the fif- 
teenth century, ii. 338—340. 

Greek language, unknown in the west of Eu- 
rope, during the dark ages, with a few ex- 
ceptions, ii. SSe.-'its study reviyed in the 
fourteenth century, 337. 

Greek proyinces of southern Italy, state of. 
in the ninth and tenth centuries, i. 162. 

Greek empire, state of, at the rise of M<Aam- 
medanism. i. 349. -^its reyiyal in the seyenth 
century, 353.— crusades in its behalf, against 
the Turks, 355.— progress of the Greeks, 
l^'c^.— conquest of Constantinople by the 

' Latins, 356.— partition of the Greek em- 
pire, 357.— the Greeks recoyer Constanti- 
nople, i^id.— declining state of the Greek 
empire, 358. — danger of Constantinople 
from the Turks, 360.— its fall, 361.— alarm 
excited by it in Europe, ibid. 

Gregory of Tours, (St.) pious falsehoods of, 
ii. 226. and note 1 . 

Gregory I., (pope) manoeuyres of, to gain 
power, i. 378.— established the appellant 
jurisdiction of the see of Rome, 379. and 
nofe2. 

Gregory VII. (Hildebrand). pope, differences 
of, with the emperor Henry IV., i. 393.— ex- 
communicates and deposes him, 314.394. 
—his humiliating treatment of the emperor, 
595.— driyen from Rome by Henry IV., 396. 

, —and dies in exile, ibid.— hi» general con- 
duct considered, 398. 

Gregory XII. (pope), contested election of, i. 
433.— deposed at ihe council of Pisa, 434. 

Guardianship in chiyalry, nature of, i. 92. 93. 

Guelfs, faction of, origin of the name, i. 316. 
—support of the claims of the papal see, 
177. 178.— See Ghibelins. 

Gnesclin (Bertrand du) character ot i. 4S. 

Guienne. insurrection in, i. 58.— its cause, 
ibid, note 3. 

Guilds or fhitemities, under the Anglo-Nor- 
man goyemment, account of, ii. 70. and 
note 4. 

Guiscard, (Robert) conquests of, in Italy, i. 
163. 

Guiscard (Roger) conqners Sicily, i. 163.— is 
created by Pope Innocent II. king of Sicily, 
ibid. 

'Gunpowder, when and by whom inyeated, i. 
247. 248. and note 1. 
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Hanseatic union, origin of, i. 330. ii. 239.— its 
progress, ibid. 240. 

Hapsbnrg, emperors of the house of;— Ro- 

i .dolph, i. 322.— his successors, 323.— Albert 
II., :^.— Frederic HI., ibid. 

Hastings, (lord) a pensioner of France, i. 61. 
and note 2. 

Hawkwood, (sir John) an English military 
adyenturer, account of. i. 243.— military 
tactics iraproyed by him, ibid. 

Haxey, (Thomas) prosecuted by Richard II. 
for propoang an obnoxious bill in parlia- 
ment, ii. 107.— and condemned for high 
treason, 108.— his life why spared, ibid, and 
note 1 .—his judgment afterwards reyersed, 
ibid, note 2. 

Henry II. elected emperor of Germany, i. 160. 
512. ' . 

Henry III. (emperor of Germany), power of, 
1. 313. 

Henry IV. (emperor of Germany), unfor- 
tunate reign of, i. 314.— differences of, with 
pope Gregory VII. , 393.— he is excommuni- 
cated and deposed, 31 4. 594. — hisdeep humi- 
liation, 395.— driyes the pope into exile, 396. 

Henry V. ^emperor of Germany), reign of, i. 
315.— compromises the question of eccle- 
siastical inyestitures with Calixtus, S96. 

Henry VH. (emperor of Germany), reign of, 
i.324. , ^ 

Henry I. (lung of England), laws of not com- 
piled till the reign of Stephen, ii. 46. 

Henry III. (king of England), state of the con- 
stitution durhig his reign, ii. 38— 40.— im- 
prudently accepts the throne Of Sicily for 
his son Edmund. 41.— subsequent misery 
of his kingdom, 42.— the royal prerogative 
limited during his reign, ibid.— the com- 
mons first summoned to parliament in his 
reign, 73—77. 

Henry, (duke of Hereford) quarrel of, with 
the duke of Norfolk, ii. 110.— banished for 
ten years. 111.— deposes Richard II., ibid. 
—and ascends the throne of England by the 
titie of 

Henry IV., ii. 1 12.— claims the throne by right 
of conquest, t^id.- reflections on his con- 
duet, ibid et ^eg.— memorable petition of 
the bouse of commons to him. 119.— his 
reply, ibid.— his expenditure contrauled by 
the house of commons, 120 — 122. 

Henry V. , character of, at his accession to the 
English throne, ii. 123.— inyades France, i. 
80.— gauas the battie of Azincourt, ibid, and 
note 6.— his further progress, 51 . — treaty of 
Troyes. ibid. 

Henry VI. . accession ot to the English throne, 
i. 52.— Clauses of the success of the English, 
i6j£2.— disastrous eyents of his reign, ii. 185. 
—his mental derangement, 190.— duke of 
York made protector, 191 .—deposed, 195. 

Henry the Lion, (duke of Saxony ) fall of. i. 31 6/ 

Henry, count of Trastsmare, ( king of Castile) , 
reign of, i. 278. 

Henry IV. (king of Castile), reign of, i. 279. 
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Heptarchy, (Si«on) ndtice of, ii. 2. 

Heraldic devices, origin of, i. 100. and note 3. 

Heresy, statute against, in the fifth of 
Richard U., not passed by the house of 
commons, iL 118. 

Ueriots of the Anglo-Saxons, equivalent with 
the feudal relieb, ii. 21. 

Hierarchy, papal encroachments on. i. 582. 

Hilary (bishop of Aries) deposed by pope Leo, 
i. 578. note 4. 

Hildebrand, archdeacon of Rome, character 
of, L 393.— elected pope, i^i<t— See Gre- 
gory VU. 

Homage, ceremony of, i. 8j.-Hiifference be- 
tween homage per paragium and liege ho- 
mage, ibid, note 1.— and between liege 
homage and simple homage, 67. 

Homme de pooste, synonymous to villein, i. 
104. and note '2. 

House of Commons, when constituted a se- 
parate house, ii. 79.— knights of the shire, 
when first chosen for, 62— 64.— and by 
whom, 64— 67.— burgesses, when summon- 
ed, 73— 78.— how elected, 134.— causes of 
their being summoned, 78.— proper busi- 
ness of the house, ^1.— petition for redress 
of grievances in the reign of Edward U., 
ibid, 82.— their assent pretended, to the 
deposition of Edward H., SS.^'-establish se-^ 
veral rights during (he reign of Edwaid DI. , 
•t6id.— remonstrate against levyii^ money 
without consent, 84— 87.— their consent 
necessary in legislation. 87.— their advioe 
required4n matters of war and peace, 91. 
— Iheir right to inquire into public abuses, 
92.— great increase of their power, durhig 
th^ minority of Richard H., 95.— account 
of their remonstrances, 96— 100.— reflec- 
tions on their assumption of power during 
his reign, 100.— request the king to ap- 
point a commission of reform ; — remarks 
on tliis proceeding, 102— 104.— claim (he 
right of granting and appropriating sup- 
plies, 1 15.— attemj[>t to make supply depend 
on redress of grievances, 116.— legislative 
rights of this house estaUished, iM£{.— re- 
sist infringements of that right. 118. 119.— 
begin to concern themselves with petitions 
to the lords or to the council in the reign of 
Henry v.. 120.— interfere with the royal 
expenditure, i&id— consulted on all public 
affairs, 123.— impeach the king's ministers, 
for malfeasance. 125.— establish the pri- 
vilege of parliament, 126.— and the right 
of determining contested elections. 132.— 
fluctuations in the number of its members* 
138. 

House of Lords, constituent members of; — 
spiritual peers, ii. 56.— lay peers, earls fmd 
barons, 58.-^when formed into a separate 
house, 79.— their consent necessary in le- 
gislation, 87.— tlieu" advice required in 
questions of war and4[)eace, 91 .—claimed a 
negative voice in questions of peace, 92.— 
declared that no money can be levied 
without the consent of parliament, 114. 

Houses (English) chiefly built witli timber, ii. 



2S6.-r-when boilt with bricks, 287.— me»i' 
ness of the ordinary mansion-houses, ibid. 
—how built in France and Italy, 258. 

Hume, (Mr.) mistakes of, concerning the 
English constitution, corrected, ii. 165. and 
note 5. 166. 

Hundreds, division of. ii. 9.— whether they 
comprised free families rather than free 
proprietors, ibid. 

Hungarians, ravages of, in France and Ger- 
many, i. 12, 13. 

Hungary, sketph of the history of, i. 138.— 
reigns of Sigismund, ibid.—ot Uladislaus, 
339. — of Ladislaus, and the regency of 
Hunniades, t&?c2.— of Matthias Corvinus.540. 

Hungerford, (sir Thomas) speaker of the 
house of commons, ii. 95. 

Hunniades, f John) regent of Hungary, ao> 
count of, i. 539. note 2.— and of his admi- 
nistration, ibid.—h\s death, 340. 

Huss, (John) remarks on the violation of his 
safe conduct, i. 439. note 2. 

Hussite war in Bohemia, account of, i. 337. 

Hussites of Bohemia, tenets 4>f, ii. 283. and 
note^. 

I. 

Ignorance prevalent in Europe, in conse- 
quence of the disuse of Latin, ii. 213—215. 

Imilda de' Lambertazzi, melancholy fiite of, i. 
191. 

Immunities claimed by the clergy, U 418.— 
attempts to repress them in England, 419. 
—less vigorous inTrance, 42f. 

Imperial chamber, origin, powers and juris- 
diction of, i. 355. 

Impeachment, (parliamentary) first instance 
of, in Lord Latimer, ii. 102.— of the earl of 
Suffolk, ibid.—ot ministers, when fully 
established. 124. 125. 

Imperial cities of Germany, origin and pro- 
gress of. i. 528.— account of the leagues 
formed by them, 529. 

imperial domain, alienation of. i. 350. 

Incidents (feudal). See Aids, Escheats, Fines, 
Marriages, Reliefs, Wardships. 

Innocent III., (pope) character ot i. 175.— 
conquers th^ ecclesiastical state, 176.— the 
league of Tuscany formed to support the 
claims of the see of Rome, 177.— success of, 
401.— his extraordinary pretensions, 402. 
— sometimes «xerted his influence bene- 
ficially, 405.— instances of his tyranny, ibid, 
et seq. 

Insurance, (marine) why permitted,. ii. 250. 
notei. 

Interdicts, (papal) origin and effects of, L 383. 

Interest of money, high rates of, ii. 248. 

Investitures, different kinds of, i. .86.— nature 
of ecclesiastical investitures, 591 .—contests 
respecting such investitures, between the 
popes and emperors of Germany, 594—396. 
—these disputes compromised by the oon- 
cordate of Calixtus, 396.— similar termina- 
tion of these disputes in England, 597. 

Isidore, false decretals of, i. 381. 582. and 
notes. 
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Italy, northern part of* inyaded by the Lom- 
bards, i. 5.— history of Italy fh)m the ex- 
tinction of the Giu*loTfaigian emperors to 
the invasion of Naplesby Charles VIII., IS7. 
—state of that country after the death of 
Char^ the Fat, at the close of the ninth 
century and the former part of the tenth, 
ibid.— coroaation of Otho the Great, 459.— 
internal state of Rome, i6i'd.— Henry II. and 
Ardoin, 160.— election of Ck)nrad II., t6i. 
Greek provhices of southern Italy, 162.— 
^settlement of the Normans at Aversa, ibid. 
— conijuests of Bobert Guiscard, 163.— pa- 
pal iovestitures of Naples, ibid.—%irogress 
of the Lombard cities, 164.— their acquisi- 
lions of territory, I66.^their mutual ani- 
mosities, 167.- sovereignty of the emperors, 
168.— Frederic Barbarossa, i&i({.— diet of 
Roncaglia, 169.- capture and destruction 
of Milan, 170.— league of Lombardy against 
Frederic, 171.— battle of Legnano, 172.— 
peace of Constance, i6id.— affairs of Sicily, 
174.— Innocent III., 175.— bequest of the 
countess Matilda, j&id.— ecclesiastical state 
reduced by Innocent HI.. 176.— league of 
Tuscany. 177.— facUona of the Guelfs and 
Ghibelins, ibid.— reiffo. of Otho IV., 178.— 
of Frederic II., 179.— his wars with the 
Lombards, 181 .—arrangement of the Lom- 
l>ard cities, ibid. — council of Lyons. 184.— 
ascession of Conrad IV., j6k(.— causes of 
the success of the Lombard cities, ibid.— 
their internal governments, 187.— and dis- 
sensions, 189.— notice of Giovanni di Vi- 
cenza, 192.— state of Italy after the extinc- 
tion of the house of Swabia, 195.— conquest 
of NaplQs by Charles count of Anjou, 194. 
—decline of the Ghibelin party, 195.— the 
Lombard cities liecome severally subject to 
princes or usurpers, ibid, 196.— the kings 
of Naples aim at the command of Italy, 197. 
—relations of the empire vnth Italy, 199.— 
cession of Romagna to the popes, 200.— 
internal state of Rome, 201— 204.— state of 
the cities of Tuscany, especially of Flo- 
rence, 204— 219.— and of Pisa, 220.— state 
of Genoa, 222.— and of Venice, 222—257.— 
stale of Lombardy at the beginning of the 
fifteenth century, 2S7.— wars of Milan and 
Venice, 258. — change in the military system 
of Italy, 239.— mercenary soldiers and mi- 
litary adventurers employed, 239—244.— 
school of Italian generals, 244.~<lefen8ive 
arms of tiie Italian armies in the fifteenth 
century, 245— 247.— change in the military 
system of Europe by the invention of 
gunpowder. 247.— rivalry of Sfoi*za and 
Braccio. 249.— affairs of Naples, 250.— re- 
bellion of Sicily against Charles of Ai^ou, 
251.— Robert king of Naples, 252.— disputed 
succession to the throne, and the civil wars 
in consequence, 253. et xeg.'— state of Italy 
in the latter part of the fifteenth century, 
259.— risQ of the family of Medici 261.— 
Lorenzo de* Medici, 263.— pretensions of 
France upon Naples, 265.— decline of the 
papal influence in Italy. 445— 448.— in 



crease of domestic expenditure, during the 
fourteenth century, ii. 251.— state of do- 
mestic manners during the same period, 
253^— state of agricnlturel 267— and gar- 
dening, i&i<l.— state of Italian literature, 321 
—328. 

J. 

Jacqnerie. (or peasantry) insurrection of, i . 39. 

Janizaries, account of Ibe institution of, i. 
S6& 

Jerusalem, kingdom of, military force of; i. 
26.— subverted by Saladin, 27.— singular 
custom there, relative to the marriage of 
vassals, 93. 

Jews, exactions fW>m, by the kings of France, 
i. 113.— their usury, td/o?.— ordinance 
against them, 120.— expelled from France. 
113.— persecutions of them, in the dark 
ag^< ii. 225. and note 2.; 249.— account of 
their money dealings, 248.— causes of their 
decline, 249. 

Joanna, (queen of Naples) suspected of mur- 
dering her husband Andrew, i. 253.— her 
unhappy reign, ibid.— deposed and put to 
death, 254. 

Joanna II , (queen of Naples) i. 255.— adopts 
Alfonso of Aragon for her sucoesstor, 236. 
—revokes the adoption in favour ofLonis 
of Anjou, ibid,— her death, 257: 

John, ( king of England) loses Normandy, i. 
18.— his exactions and tyranny, ii. 36. and 
note.— the great charter of liberties extort- 
ed from him, {6<d— abstract of its provi- 
sions, 37. 

John, ( king of France) character of, i. 35.— 
concludes the treaty of Calais, 40. 

John II. . (king of Castile) reign of, i. 278^ 

John of Luxembourg,, cruelty of, i. 57. and 
note 2. 

John of Procida successfully plots tlie rebel- 
lion of Sicily from Charles of Ai^ou. i. 251 . 

John VIII. ( pope ), insolent conduct of to 
Charles the Fat, king of France, i. 387.— 
pretends a right of chusing the empeiX)r, 
ibid. 

Jubilee, when first celebrated at Rome, 1. 423. 
—its origin and nature, ibid-, note 2. 

Judges, answers of to certain questions pro- 
posed by Richard II., ii. 105.— punished for 
the same by parliament, iibid their an- 
swers pronounced to be just and legal by 
a subsequent parliament, 109. 

Judicial polity of France, successive changes 
of, i. 131.— original sctieme of jurisdiction 
in the time of Charlemagne, ibid.— this 
supplanted by the feudal territorial juris- 
diction, 132.— its divisions, 133.— its admi- 
nistration, 134.— trial by combat, ibid.— 
establishments of St. Louis, 136.— royal tri- 
bunals, and progress of their jurisdiction. 
157.— royal council or court of peers, 158. 
—parliament of Paris, 139—142. 

Jurisdiction (ecclesiastical) progress of, i. SS9. 
— arbitrative, 370.— coercive over the cler- 
gy in civil matters, ibid.— and also in cri- 
minal suits, 37f .— its rapid progress in the 



558 



INDEX. 



twelfth centonr, 4l7.^re8trained in the 
fourteenth* 444.— account of some pardoa- 
lar territorial jurisdictioos in England, ii. 
55. note 2. 

Jury, origin and progress of trial by, among 
the Anglo-Saxons, H. 12—14. 

Jurisfinha. See Firma de derecbo. 

Justice (administration of) in Castile, i. 292. 
—frequently violated by some of the kings, 
205. 

— , (in England) venal, under tfaQ Nor- 
man kings, ii. 51. 52.— prohibited to be sold 
by Magna Charta, 57. 

Justices of assize, when instituted, it 44.— 
their functions, ibid. . 

Jnticiary of Aragon, office of, when institut- 
ed,' i. 501.— his power, 502— 505.— duration 
of his office. 506.— responsibility of this ma- 
gistrate, ibid, 

Justinian's histitutes and pandects* unirer- 
saUy studied, ii. 501-505. 



K. 



Karismians Invade Asia. i. 558. 

Khalib of Damascus, account ot i. 550.— of 
Bagdad, ibid, et seq. 

Kings of Aragon, power ot Umited, t 299— 
501. 

King's court in England, jurisdicllon and 
powers of. ii. 43.— what offences cogni- 
zable there, 55. note 2. 

Kings of France, anciently elected, L 117.— 
their revenues, 112— 113.— their limited 
power, 75.— especially in legislation, 119.— 
gradual increase of their power, 73.— le- 
gislative assemblies held by them, 113.— 
ro^l council of the kings of the third race, 
118. — cours pl^ni^res held by them, 119.— 
subsequent increase of the legislative power 
of the crown, 121.— state»-general convok- 
.edby various kings, 122— 130.— royal tri- 
bunals established by them, 137.— progress 
of them, t^id— ^augmentation of their do- 
mains, 142. 

Knighthood, privileges of, ii. 296. 

Knights bannerets and knights baohdors, it 
298. 

Knights, when summoned to parliament, 
it 65.— whether elected by freeholders in 
general. 64—67. 

Knights of shires, by whom chosen for parlia- 
ment, ii. 135.— amount of thefr wages, and 
how paid, 156. 

Knight's fees, divisions of lands into, invented 
by William tbe Conqueror, t 87. note 5.— 
their value, ibid. 

Knights Templars, institution of the order of, 
i. 27.— their pride and avarice, ibid.— tbe 
kingdom of Aragon bequeathed to them, 
275. 

L, 

Labourers, hired, when first mentioned in 
the EngUsh statute-book, ii. 181.— their 
wages regulated, «6td.— were sometimes 
impressed into the royal service. 161.— 



better paid in Bngiaiid in tbe fourteenth 
century than now, 272. 275. 

Lancaster, ( house of) progren of the Engfish 
constitution under, ii. 114. et seq. 

Lancastrians, civil wars of, with the Yorkists, 
U. 195. ^ 

Lances, mode of reckoning cavalry by,! 240. 
note 2. 

Lands, possession of constituted nobility in 
the empire of the Franks, 1 77.— maUenia- 
hie under the feudal system, without the 
lord's consent, 89.— partition ot hi Gaul, in 
Germany, etc. , 70. et xe^.— descent of lai^ 
in England during the Anglo-Saxon and 
Anglo-Norman kings, ii. 46. 

Lands. See Alodial, Salic, and Fiscal, Be> 
nefices. Alienation. 

Landwehr, or insurrectional militia, anti- 
quity of, i. iSi.note. 

Languedoc, affafrs of, ia the twelfth century, 
i. 18.— devastated by the crusade against 
the Albigeob. 19. 

Laon, cfrcumstances attending tbe charter of. 
1 146. 

Latimer, (lord) tbe first person impeached by 
parliament, ii. 102. 

Latin language, the parent of French, Spa- 
nish, and Italian, it 203.— its extent, ibid. 
§06. note 1.— its ancient pronunciation, 
206.— corrupted by tbe populace, 207.— 
and the provincials, 208.— its pronuncia- 
tion no longer regulated by quantity, 210. 
—change of Latin into Romance, 211.— its 
corruption in Italy, 212.— ignorance conse- 
quent on its disuse, 215—215. 

Latins, conquest of, in Syria, i. 23.— decline 
of the Latin principalities in the East 26. 

Laura, the mistress of Petrarch, account ot 
ii. 3^. and note. 

Law books, (feudal) account ot 1 93. 

Laws .distinctions ot in Frauce and Italy, i. 72. 
—of the Anglo-Norman kings, ii. 54.— cha- 
racter and defects of the English laws, 46— 
48.— See Feudal, Ripuarian, and Salic Law. 

League of the public weal formed in France, 
i. 39.— of Lombardy, 171.— of Tuscany, 
177.— quadruple league of 1433, 238.— of 
the tree imperial cities of Germany, 329. 

Learning. See Literature. 

Legates, (papal) authority ot t 400.— their 
insolence, ibid. 

Legislation, (general) first measures ot hi 
France, 1 120. 

Legislation, right of, in the Norman kings of 
England, ii. 53. 34. 

Legislative assemblies, original, in France, 
1 113.— heklby Charlemagne, 116.— mode 
of proceeding at them, i^td.- royal coun- 
cil of the kings of the third race, 118. oc- 
casional assembUes held by the barons, 
t6i(2.— states-general convoked by PtuUp 
the Fair, 122.— sUtes-generai of 1535 and 
1336, 124.— states-general under Charles 
VII., l28.-^rofincial stales, 129.— state»«e- 
iieral of Tours, 130. 

Legislative authority in France, substitutes 
for, i. 120.— of the crown, iucreofic of, 131- 
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Xeon (kingdom of) vhen founded, i. 209.— 
finally united witli that of Castile, 273. 

Lil>eri homines, whether diffeitnt from 
thaini, ii. 6. note 2 

Liberties of England purchased by money, 
rather than with the blood of our fore- 
fathers, ii. 170. 

Liberty of speech claimed by the house of 
commons, ii. 427. 

Libraries, account of the principal, in the 
fourteenth and fifieenth centuries, ii. 354. 
and notes. 

Linen paper, when and where invented, ii. 
333. and note 2. 

Literature, causes of the decline of, in the 
latter period of the Roman empire, ii. 201. 
—neglect of heathen literature by the 
Christian church, 203.— the spread of su- 
perstition, 204.— inroads of Ae barbarous 
nations, 205.— corruption of the Latin lan- 
guage, t^id.— ignorance coascquent on the 
disuse of Latin, 213.— want of eminent lite- 
rary men, 215.— literature preserved by re- 
ligion, 2l6.-s-influence of literature in the 
improTcmentof society considered. 300.— ci- 
vil law, 301 .—public schools and universities, 
304.— scholastic philosophy. 309.— cultiva- 
tion of the new languages, 31 4.— poetU»d cha- 
racter of the troubadours, 315.— northern 
French poetry and prose> 316.— Norman 
romances and tales, 318.— Spanish language 
and literature, 320.— Italian literature, 321 . 
—English literature. 329.— revival of an- 
cient learning. 332.— state of learning in 
Greece. 338.— literature not much improved 
beyond Italy ,340.— promoted by the inven- 
tion of pritating 341 . 342. 

Liveries, anciently given to the retainers of 
noble families, ii. 173. and note 3. 

Lollards, tenets and practices of, ii. 282. 283. 

Lombards, invade Italy, i. 5.— reduce the 
exarchate of Ravenna, ibid.—are defeated 
by Pepin king of France, <6i<2.— their king- 
dom conquered by Charlemagne, 6. 

Lombard bankers, account of, U. 290. 

Lombard cities, progress of, towards repub- 
lics, i. 164.— their acquisitions of territory, 
166.— their mutual animosities, 167.— re- 
cognized the nominal sovereignty of the 
emperors of Germany, 168.— the league of 
Lombardy formed, 171.— the confederated 
^cities defeat the emperor Frederic Barba- 
rossa, 172.^8ecure their liberties by the 
peace of Constance, i&icf.— arrangement of 
the Lombard cities accordhig to the fac- 
tions thoy supported, 181.— causes of their 
success, 184.— theh* population, 185 —mode 
of warfare which then obtained, 186. — 
their internal government, 187.— and dis- 
sensions, 189.— Lombard cities become se- 
verally subject to prhices or usurpers, 493. 
—state of Lombanly in the middle of the 
fourteenth century, 198.— and at the be- 
ginning of the fifteenth century, 237. 
Longchamp, (William) bishop of Ely, banish- 
ed from England by the barons, ii. 35. 
London, statt of, before the Norman coq- 



quest, ii. 71.— power and opulence of its 
citizens subsequent to that event, 72.— con- 
jectures respecting its population in the 
fourteenth century, ibid, note 1. 
Lord and vassal, mutual duties of, i. 89.— 
consent of the lord necessary to enable a 
vassal to alienate lands, 89. 
Lords. See House of Lords. 
Lothaire, elected emperor of Germany, i. 313. 
— excommunicated by Pope Nicholas L, 
384.— absolved by Adrian 1!., ibid. 
Louis of Bavaria, (emperor of Germany) con- 
test of, with the popes, 1. 427. 
Louis the Debonair, ascends the throne of 
France, i. 9.— his misfortunes and errors, 
1 0.— partitions the empire among his sons, 1 1 . 
Louis IV., (king of France) reproved for his 

ignorance, ii. 213. note 4. 
Lonis VI., reign of, i. 16. 
Louis VII., reign of, i. 16. 
Louis vm., conquers Poltou, i. 18 —takes 
the cross against the Albigeois, 19.— Ordi- 
nance of. ^against the Jews, 120. 
Louis IX., (St.) reign of, i. 19.- review of his 
character; its excellencies, 20.— defects, 
21.— superstition and intolerance, 22.— his 
crusades against the Turks, 27.— his death, 
28.— account of his Establishments, 136.— 
' provisions of his pragmatic sanction, 413. 
Louis X., short reign of, i. 31 .—state of France 

at his death, ibid, 

Louis XI., character of, i. 98. 99.— crushes 

the less powerful vassals, 60.— avoids a war 

.with England, 61.— claims the succession 

of Borgimdy, 64.— his conduct on this oc- 

casi(m, ifrid!.— sickness and wretched desrth, 

65.— instances of his superstition, 66.— and 

note 2. 

Louis (duke of Ai^on) invades Naples, i. 294. 

Lower classes, improvements in the condition 

of, ii. 274. 
Luxemburg, emperors of the |house of, Heno 
ry VII. i. 324.— Charles IV., 329.— Wen- 
eeslaus, 326. 
Lyons, council of, depose the emperor Fre- 
deric II., j. 184.— consequences of that 
council, 318. 



M. 



Madox (Mr.) theory of, on the nature of ba- 
ronies, ii. 60.— observations thereon, ibid. 

Magna Charta, notice of the provisions of, ii. 
57.— confirmed by various sovereigns, 39. 

Mahomet II., captures Constantinople, i. 361 . 

Maintenance of suits, ii. 172. 

Mandats, (papal) nature of, i. 412. 

Manerial jurisdiction, extent and powers of, 
ii. 93. note 2. 

Manichees, tenets of, ii. 276.— their tenets hekl 
by the Alblgenses, 277. 278. and notes. 

Manifestation, nature of the process of, in the 
law of Aragon. I. 303. 304. and note. 

Manners (domestic) of Italy in the fourteenth 
century, ii. 231— 233.— France and Ger- 
many, 233. 254.— resemblance between 
chivalrous and oriental manners, 295. 
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Maniifactbres, state of, in the mldcUe ages, ii/ 
2SI.— of Flanders, 255.--of England, 257.— 
of the norlhero proTinces of France, 238. 
—of Germany, fdid.— of Italy, 242. 245.; 

Manumission of serfs or slaves, progress of, i. 

107.— and of yiUeins in ^gland, ii. 184. 
Manuscripts, transcription of, in the fifteenth 
century* promoted the revival of literature, 
ii. 334.— industry of Petrarch, Poggio, and 
others in findhig and copyhig them. 335. 

Marc, (St.) observations on the Italian history 
of, i. 158. note. 

Margaret, (queen of Henry YI.) violent con- 
duct ot ii. 193. 195. 

Mariner's compass, when and by whom in- 
vented, ii. 244. and note 0. 

Maritime laws, during the middle ages, ac- 
count of, ii. 245—247. 

Marriage, custom relative to, in the feudal 
system, i. 93.— prohibited to the clergy, 
388.— but continued, especially in England, 
in defiance of the papal prohibitions, 389. 
—account of the papal dispensation of mar- 
riage, 409.— within what degrees prohi- 
bited, ibid, 410. 

Marshal. See Earl Marshal. 

Martel, (Charles) mayor of the palace, defeats 
the Saracens, i. 4. 

Martin v., (pope) dissolves the council of Con- 
' stance, i. 436. 

Mary, (the Virgin) superstitious devotions to, 
ii. 222. and note. 

Mary of Burgundy, territories of, claimed by 
Louis XI., i. 64.— his conduct towards her, 
iWd.— marries Maximilian of Austria, 65. 

Matthias Gorvinus, (king of Hungary) reign 
of, i. 340. 

Matilda, (countess) bequest of, to the see of 
Rome, i. 175. 

Maximilian, (emperor of Germany) reign of, 
i. 331—335. 

Mayors of the palaqe of the French kings, 
their power, i. 4. 76. 

Medici family, rise of, i. 261.— Cosmo de* Me- 
dici, the first citizen of Florence, 262.— his 
administration, ibid. 265.— government of 
Lorenzo de* Medici, 263.— his character, 
264.— and government, ibid. 

Mediterranean, origto of English trade with, 
ii. 241. and note 1.— nature of the inter- 
course between the Mediterranean traders 
and England, i&i^.-^ccount of the princi- 
pal traduig towns on the Mediterranean, 242. 

Members of parliament, wages of, and how 
paid, ii. 136.— numbers of, irregular, 138. 
See also Election, Privilege of Parliaments 

Mendicant orders, origin an progress of, i. 
407.— a chief support of the pspii supre- 
macy. 409. 

Mercenary troops, when first employed, i. 
151.— employed both in the French and 
English armies, 153.— their wages, ibid, 
note 2.— employed by the Venetians, 239. 
—and other states of Italy, 240.— account 
of the "companies of adventure," formed 
by them, 241.— Italian mercenary ti-oops 
formed in the fourteenth century, 244.— 



employed by the republics of Florence and 
Venice, 245. 

Merchants, encouragements given to, by 
Edward m.. ii. 237.— instances of their 
opulence, 240. 

Merovingian dynasty, successions of, i. 3. — 
their degeneracy. 4.— deposed by the mayors 
of the palace, ibid. 5. 

Middle ages, the term defined, it 201. 

Milan, civil feuds in, i. 196. — finally subdued 
by the Visconti, 197.— erected into a dncby, 
199.— wars of the dukes of Milan with the 
republic of Venice, 238.— is conquered by 
Francesco Sforza, 250. 

Milanese, refused to acknowledge bishops 
whom they disliked, i.165. and note3.— their 
city besieged and captured by Frederic Bar- 
barossa, 169. — who violates the capitnlati<Hi 
he had given then), 170.— they renew the 
war, are defeated, and their dty destroyed, 
ibid. 

Military orders, when instituted, i. 273.^ac- 
count of those instituted in Spain, ibid. 

Military service, limitations of.' under the feu- 
dal system, i. 87.^-who were excused fipom 
it. ibid, — rates of pecuniary compensation 
established for default of attendance, ibid, 
— military service of feudal tenants com- 
muted for money, 149. — connexion of mi' 
lltary services with knighthood, ii. 298. 

Ministers of the kings of England impeached 
by parliament, ii. 124. 125. 

Miracles (pretended) of the church of Romer 
ii. 221 .— mischiefis arising from, 222. 

Missi regii, functions of, i. 132. and note 3. 

Mocenigo, (doge of Venice) dying advice ot, 
to his countrymen,, i. 237. 238. 

Moguls of Timur, incursions of, i. 359. 

Mohammed, first appearance of, i. 345.— causes 
of his success, 346.— principles of the reli- 
gion taught by him« 347.— conquests of his 
followers, 348. 

Monarchy, (French) how far anciently elec- 
tive, Li 17. 

Monasteries, mischiefs of, ii. 224.— ignorance 
and jollity their usual characteristics, 354. 
note 5. 

Money, privilege of cohiing, enjoyed by the 
French vassals, i. 1 10.- little money coined 
except for small payments^ ibid, note I.— 
regulations of various kings cooceming the 
exercise of this privilege. 111.— Ihe right of 
debasingmoney , claimed by Philip the Fair, 
ibid, afnd note 2.— debasing of money, a 
source of the revenue of the kfaigs of France, 
114. * 

Money, levying of, in England, prohibited 
without the consent of parliament, ii. 114. 
115.— changes in the value of, 268^-272. 

Money-bills, power of origioatmg, vested in 
the house of commons, ii. 128 — 130. 

Monks, not distinguished for then: charity, in 
the dark ages, u. 223. note 1.— theur vices 
224.— immorality of the monkish historians, 
226^ note 1. 

Montfort, (Simon de) character of, i. 19. 

Moors of Spain, gradually lose tfteir conquests 
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in that country, U 269. 271. a73.^^beir ex- 
pulsion, why long delayed, 274. 

Morals, degraded state of in the dark agrs, ii. 
227. 228.— improved state of the moral cha- 
racter of Europe, towards the close of that 
period, 273.— the morals of chivalry not al- 
ways the most pure, 290. 

Mortmain, alienations of land in, restrained, 
i. 422. 

Muratori, obsenrations on the historical worlu 
of, i, <58. noU. 

Murder, commuted for pecuniary considera- 
tion in the feudal system, i. 72.— when made 
capital, ibid, note S.— antiquity of compo- 
sitions for murder, 111.' note 4. 



N. 



Naples, inyestiture of the kingdom of^ con- 
ferred by t|ie popes, i. 165. — conquered by 
Charles of Anjou, 194. — disputed succession 
to the throne, on the deaUi of Charles II., 
292.— murder of Andrew king of Naples, 
255.— reign of Joanna, ibid. — Naples in- 
vaded by Louis duke of Anjou, 254.— reign 
of Ladislaus, 255. — of Joanna II., ibid.— 

• she adopts Alfonso of Aragon for her heir, 
-256. — ^revokes the appointment, and adopts 
Louis of Aiijou, ibid. — Alfonso of Aragon, 
king of Naples, 257.— he is succeeded by 
his son Ferdinand, 259.— pretensions of 
Charles YlU. upon the kingdom of Naples, 
262^-267. 

Navatre, (kingdom of) when founded, i. 269. 

New Forest, devastated by William the Con- 
queror, ii. 26., 

Nicolas II., (pope) decree of. respecting the 
election of ponliffis, i. 592. 

Nobility, ^Aragonese) privileges of, i. 298. 

Nobility, origin of; in France, i. 76. — ^was 
founded on the possession of land or civil 
employment, 77. — different classes ot 99. 
—their privileges, 100. 110. et ^e^.— -how 
communicated, 100. — ^letters of nobility 
when first granted, 102.— different ordei*8 
of, i&id.— pride and luxury of the French 
nobility, 59. note ^ 

.5 (Castillan) confederacies^f, for ob- 
taining redress of grievances, i. 294. 

-<English) influence ot from the state 



0. 



of manners, ii. 472.— patronized robbers, 
174. 

-(German) state of, in the thhrteenth 



century, i. 521. 522. 

Norfolk (Mowbray, duke of) quarrel of; with 
the duke of Hereford, ii. 110.— banished for 
life, 111. 

Normans, ravages of, in England andFrance, i. 
15.— finally settled in the province of Nor^ 
mandy, 14.— settlement of at Aversa, in 
Italy, 162.— they conquer Apulia and Sicily, 
1 65. — account of the Norman romances and 
tales, ii. 518.— effects of the Norman con- 
quest on the English language, 529. 

Normandy, (dukes of) their pride and power, 
i. 16. — this province conquered by Philip 
Augustus king of France, 17. 



Oleron, laws ef. ii. 246. 

Ordeal, trial by, in use in the time of Henry I. 

king of England, ii. 45. and note 2. 
Ordin inces, in tvbat respects different f^om 

statutes, ii. 88 et seq. 
Orleans, siege of, by the English, i. 54.— raised 

by Joan of Arc, ibid.—hee cruel death, 

ibid. 
, duke ot murdered by the duke of 

Burgundy, 1. 47.— civil wars between the 

two factions, 48. 
Otho the Great elected emperor, L 159. 512. 

IV., reign of, I. 178. 518. 

Ottoman dynasty, account of. i. 599. 
Oxfiord University, account of, ii. 506. 
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Palestine, accounts of the crusades against, L 

22—28. 
Pandects, whether discovered at Amalfi, 11. 

501. 
Papal power. See Popt- s. 
Paper ftrom linen, when and where invented^ 

ii. 555. and note 2. 
Paper credit, different species of, ii. 240, 

note 9. 
Papyrus, manuscripts written on, ii. 215. and 

note 2. 
Parchment, scarcity of, ii. 215, and note 2. 
Pardons, anciently sold by the English kings, 

ii. 174. and note 2. 
Paris« (cj^nts of) their power, i. 11. 
, (city) seditions at, i. 45. 126.— sub- 
dued by Charles VL, 45. 
-, (university of) account of, ii. 505. 



Parliaments, or general meetings of the ba- 
rons, in England and France, account of, 
i. 119. 

Parliament, (English) constitution of, ii. 96. 
—spiritual peers, ibid.— lay peers, 58.— 
origin and progress of parliamentary re- 
presentation, 61. 64.— parliament, wlion 
divided into two houses, 79.— petitious uf 
parUament in the reign of Edward IL, 81. 
82.— the concurrence of both houses of 
parliament necessary in legislation, 87.— 
proceedings of the English parliament in 
the 10th year of Richard II., 101 .—interfe- 
rence of parliament with the royal expen>- 
diture, 120.— consulted by the kings of 
England on all public aflairs, 125.— pri- 
vilege of parliament, 125. See House of 
Commons and House of Lords. 

Parliament of Paris, when insUtuted, i. 159. 
—progress, of its jurisdiction, 140.— royal 
edicts when enregisteredin it, <6id.— coun- 
sellors of parliament, how appointed, 141. 
—notice of some provincial parliaments, 
142. note. 

Parliament Rolls of Henry YH., inaccuracy 
. of, considered, ii. 197. note 2. 

Partition of lands, in Gaul, etc., how made, i. 
7Q.— effects of, in Germany, 525. 524. 
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Pastoureaoi, (a sect of enthiwiasts) insurrec- 
tion of, ii. 2ao. 

Patriarchate of Rome, extent of, i. 377. 378. 

Patrician, rank and office of, in France, i. 74. 
note. 

Patronage, encroachments of the popes on the 
rightof, i. 412. 

Paulicians, tenets and practices of, ii. 277. 
and notes. 

Peace, conservators of, their office, ii. 175. 

Peasantry, ( Aragonese) state of, i. 299. 

Peasantry, (English) nature of their villenage 
and its gradual abolition, ii. 176—184. 

Peers of England, (spiritual) right of to a seat 
in parliament considered, ii. 56. 57. and 
note«.— nominate a piotector during the 
mental derangement of Henry Yl., I9t. 

Peers, (lay) how created, ii. 147.— their right 
to a seat in parliament, 58—61. 

Peers of France, the twelve, when establish- 
ed, i. 139. 

Pembroke, (Wilfiam, earl of) his reason for 
making an inroad on the royal domains, ii. 
171. 

Penances, commutations of, ii. 226. 

Pepin, raised to the French throne, i. 5.— 
conquers the exarchate of Ravenna, which 
he bestows on the pope, ibid. 

Pestilence, ravages of; in 1348, i. 38— its pro- 
gress in other countries, ibid, note 2. 

Peter the Cruel, king of Castile, reign of, i. 
277. 

Peter the Hermit, preaching of, i. 23. 

Peter de la Mare, speaker of the house of 
commons, ii. 95. 

Petition, memorable, of the house of com- 
mons to king Henry lY., ii. 121. 122. 

Petrarch, mistake of, corrected, 1. 203. note 1 . 
—caressed by the great, ii. 325. 326.— 
review of his moral character, 327.— his 
passion for Laura considered, ibid, and 
note 2.— character of his poetry, 328. 

Pfahlburger, or burgesses of the palisades, 
who they were, i. 329. 

Philip Augustus, ( king of France) cbaracteir 
of, i. 17. — conquers Normandy, ibid.^ 
royal courts of justice, first established by 
hun, 137. 

Philip HI. (king of France), reign of, i. 28.— 
war of, with the king of Aragon, on the 
succession to Sicily, 251. 

Philip the Fair, or lY. (king of France), i. 29. 
—aggrandizement of the French monarchy 
during his reign, ibid. 30.— is defeated by 
the Flemings at the battle of Courtray, 30. 
^regulations of, concerning the coining of 
money by the vassals of France, 111. and 
note 2.— debased the coin of his realm, 114. 
^—states-general convoked by him, 122.— 
representations of the towns first intro- 
duced by him, ibid, note.^hls probable 
motives in taking this step, 123.— his dis- 
putes with Pope Boniface VUI., 424.— 
causes him to he arrested, 426. 

YI., (king of France) character of, i. 

35.— his title disallowed by Edward m.> 
36. andno^. 



Pickering, (Str James) speaker of the house 
of commcms, protest oi in the name of the 
bouse, ii. 96. 

Piers Plowman's Yision, character of, ii. 329. 

Pilgrimages, mischieCs of, ii. 226. 

Piracy, Irequency of, ii. 246. 

Pisa, (republic) naval power of, 1. 220.— con- 
quers Sardinia, i6i<2.— defeated by the Ge- 
noese, 221.— falls under the dominion of 
Florence, 222.— account of her commerciai 
prosperity, iL ^2. 

, (council at) prooeediogs of, t. 434. 

Pius U. (pope), character of, i. 365, noie.^- 
endeavours to raise a crusade against the 
Turks, 862. 

Podest^, power of, in the free Lombard cities, 
i. 188.— how appointed, ibid. 

Poetry of the troubadours, account of, ii. 314. 
—of Northern France, 316.— of the Nor- 
mans, 318.— of the Italians, 321—328. 

Poggio Bracclolini, succeftifnl researches of« 
in finding ancient manuscripts, ii. 335. 

Pole, ( Michael de la, earl of Suffolk ) im- 
peached by the English parliament, ii. 101. 
102. 

Police, state of, improved towards the dose 
of the dark ages, ii. 275. 

Polygamy obtained in France during the 
reign of Charlemagne, i. 409. and note 4. 

Popes, commencement of their power, i, 576. 
—patriarchate of Rome, 577.— their gradual 
assumption of power, 378. — character of 
Gregory L, 379. — false decretals ascribed to 
the early popes, 381. — encroachments of 
the popes on the hierarchy, 582.— and upon 
civil governments, 583.— excommunica- 
tions, 384. — interdicts, 585.— further usur- 
pations of the popes, 586. — their degeneracy 
in the tenth century, ^, — corruption di 
morals, 588.— neglect of the rules of celi- 
bacy, ibid. — simony, 590. — investitures, 
591 . — ^imperial confirmation of popes, ibid. 
—decree of Nicolas n., 592.— character of 
Hildebrand or Gregory YII., 393.— 4iis dif- 
ferences with the emperor Henry IV., ibid. 
— compromised by a concordat of Calixtus, 
396.— general conduct of Gregory YU., 398. 
authoml of the papal legates, 400.— 
Adrian lY., 401 .—Innocent III., ibid,— hit 
extraordinary pretensions, 402. — the su- 
premacy claimed by the popes, su|^;KHled 
by promulgating the canon law, 406.— by 
the mendicant orders, 407.— by dispensa- 
tions of marriage, 409.— and by dispensa- 
tions from promissory oaths, 411.— en- 
croachments of the popes oh the freedom 

. of ecclesiastical elections, ifrid.— by man- 
dats or requests for the collation of in- 
ferior benefices, 412. — by provisions, re- 
serves, etc., 414. — theur taxations of the 
clergy, i^^td-'^-disafTection thus produced 
against the church of Rome, 416. — deputes 
of Boniface Ylll. with the king of England, 
423.— and of France, 424. — contest of popes 
with Louis of Bavaria, 427.— spirit of re- 
sistance to papal usurpations, 429. — rapacity 
of the Avignon popes, 430.— return of the 



INDEX. 



565 



popes to Rome, 432.'-conte^ted election of 
Urban VI. and Clement VlLjWd.— of Gre- 
gory Xn. and Benedict XUl., 433.— both de- 
posed by the council of Pisa, 434. — John 
XXIII. deposed by the council of Constance, 
ifrid.— real designs of these councils, as they 
respected the popes 436. — council of Basle, 
437. — concordats of Aschaffenburg, 441.— ■ 
papal encroachments on the church of 
Castile, 442. — checks on the papal authority 
in France, ibid. — their usurpations checleed 
in the Gallican church, 443. — decline of 
the papal influence in Italy, 445—448. 

Population of the free cities of Lombardy 
during the middle ages, i. IgS.— of Aragon, 
300. note 2.— of Florence, 219, note 5.— of 
London, ii. 72. note f.— of Ghent, 236. note 
2. 

Poulahis, or mongrel Christians of Syria, i. 
26. note 7. 

Pragmatic sanction of St Louis, proriiions 

I of, i. 413. 

Prerogative, (royal) defined, ii. 159.— limited 
in England during the reign of Henry III., 
42.— notice of its abuses, 160, 161. 

Priests, rapacity of, in the dark ages, ii. 225. 

Principalities, (petty) in Germany, origin of, 
i.324. 

Printing, account of the iuyention of, ii. 341 . 
—notices of early pilnted books, 342. 

Private war, right of. a privilege of the vas- 
sals of France, i. 111.— attempts of Charle- 
magne and other sovereigns to suppress it, 
ibid. 112.— prevails in Aragon, 309.— and 
in Germany, 331 .—suppressed by the diet 
of Worms, 332.— vras never legal in En- 
gland, ii. 52. 

Privilege of parliament, when fully establish- 
ed, ii. 125— 131. 

Privilege of union, in Aragon, account of, i. 
300.— when abolished, 301. 

Privileges of knighthood, U. 296. 

Promissory oaths, dispensations of, granted 
by the popes, i. 411. 

Pronunciation of the Latin language, ii. 206 
—212. 

Protests in parliament when first introduced, 
ii. 90. 

Provence, (county of) historical notice of, 
i. 69, note.— accoani of the troubadours of, 
ii. 314. 

Provincial governors, influence of, in En- 
gland, during the Anglo-Saxon govern- 
ment, ii. 5. 

Provincial states in France, i. 129.— in the 
German empire, 330. 

Proyislons, (papal) notice of, L 414. 

Provisors, (statute of) observations on, i. 
439.440. 

Purveyance, a. branch of the ancient royal 
prerogative in England, ii. 160.— its abuses, 
ibid, 161. 

R. 

Rapacity of the Avignon popes, i. 430. 
Rapine, prevalent habit of, in England, dur- 
ing the middle ages, ii. 173. 



Ravenna, (exarchate of) conquered by the 
Lombards, i. 5,— reconquered by Pepin, 
and conferred upon the pope, ibid* 

Raymond VI., count of Toulouse, disasters 
of, i. 18/19. 

Redress of grievances, attempted to be made 
a condition of granting supplies by the 
house of commons, ii. 116. 

Regency in England, historical instances of, 
ii. 185.— during the absences of the kings 
in France, i6id.— at the accession of Henry 
III., 186.— of Edward I. and Edward HI., 

' iWd.— of Richard H., i6«d.— of Henry VI., 
187—191. 

Regency, in France, right of the presump- 
tive heir to, i. 46, note 2. 

RelieCs, origin of, i. 88.— their nature. 89.— 
and value. iM(2.— equivalent to the heriots 
of the Anglo-Saxons, ii. 21. 

Religion, contributed to the preservation of 
literature during the dark ages, ii. 216. 217. 
—connexion of, with chivalry, 287i 

Representation, (parliamentary) origin and 
progress of, ii. 62.— a probable instance 
of. in the reign of William the Conqueror, 
63.— a more decided example in the fifteenth 
yearof Jdhn, tftid.- anolber in the ninth 
year of Henry III., ibid. — and in the thirty- 
eighth of Henry HI., iM(i.— especially in the 
forty-ninth of Henry HI., 64.— burgesses 
and citizens, when first summoned to par- 
liament, 73.— causes of summoning them, 
78. 

Reprisal, law of, ii. 246. 247. 

Retainers, custom of having, in noble fami- 
lies, ii. 173. 

Revenues of the church, under the Roman 
empire, i. 364.— increased after its subver- 
sion, 365. — were sometimes improperly ac- 
quired, 366.— other sources of revenues;— 
Ulhes, 367. 

Revenues of the kings of France, sources of, 
i. 1 12.— augmented by exactions from the 
Jews, 113.— by debasing the coin, 114.— 
direct taxation, iMd.—ot the various sove- 
reigns of Europe in the fifteenth century, 
250. 260. notes. 

Revolution in Fjigland, of 4399and168&;— 
parallel between, ii. 113. 

Richard I., (Coeur de Lion) crusade of, i. 27. 
—refused to abolish the right of private 
war, 112. note 1. 

Richard II., disputes between, and the par- 
liament of England, ii. 95— lOO.^— sketch of 
his character, 100.— acquires more power 
on his mc^orily, 101.— proceedings of i»ar- 
liament in the tenth year of his reign, ibid. 
—appoints a commission of reform, 103.— 
wretched state of the country during his 
reign, i6i£{.— remarks on the conduct of 
the king, 103.— 105.— answers of the judges 
to certain questions proposed by him. 
405.— subsequent revolution, iWd.— -greater 
harmony between the king and parliament,. 
106.— disunion among the leading peers, 

, 107 —prosecution of llaxey for proposing 
. in tlie House of Commons an obnoxious. 
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nbel, JMfi.'-arbitranr measures ortbe>iiig, 
f 09.— appoints a commissioii lo sit after 
parliament bad been dissolved. iWd.— ty- 
ranny of Richard. I H .—necessity of depos- 
ing him, iWd.— retrospect of the progress 
of the constitution under Richard II., H4. 

Richard, (earl of Ckimwall) elected emperor 
of Germany, i. 3l8.~his character, 349. 

Richard, (dulte of Yorlt) made protector of 
England during the mental derangement 
of Henry VI., a. 491.— claims the crown, 
493.— clvU wars of the Lancastrians and 
Yoriusts, 493. 

Richemont, (the count de) retrieves the af- 
ters of France, i. 33. 55. 

Ricoshombres, or great barons of Aragon, 
privileges of, i 298. 

Rienzi, (Nicola de) revolution effected by, at 
Rome, i. 202.— his death, 203. 

Ripuary law, difference between it and the 
Salic law, i. 74. 

Robbery, when made a capital offence in 
France, i. 72, note 3.— prevalence of. in 
England, ii. 474.— robbers there frequently 
purchased pardons, ibid. 

Rochelle, fidelity of the citizen^ of, to the 
khig of France, i. 42. 

Rodolph, count of Hapsbnrg, elected empe- 
ror of Germany, i. 322.— hivests his son 
with the duchy of Austria, iWd.— state of 
the empire after his death, 323. 

Romagna, province of, ceded to the popes, i. 
200. 

Roman empire, subversion of, 1. 4.— partition- 
ed among various barbarous nations, ibid, 
—state of the church under the empire, 
.564.— causes of the declhie of learning in 
it, ii. 204—243. 

Roman de la Rose, account of, ii. 349. 

Romance language, gradual change of Latin 
into, ii. 244. 242.— divided into two dia- 
lects, 544.— account of the Provencal dia- 
lect, ibid.—doid of the French or northern 
romance dialect, 346. 

Rome, state ot at the close of the ninth cen- 
tury, i. 439.— internal state of, in the middle 
ages, 204.— power of the {senators, ibid.— 
revolution effected there by the tribune 
Rienzi, 202.— subsequent affairs of, 203. 

, (bishops of) nature of their primacy, 

i. 376.— origbally were patriarchs, 577.— 
See Popes. 

Roye. (town) singular clause in the charterof, 
i. 448. noU 3. 
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Salic law, whether it excluded women from 
the throne of France, i. 32.— excluded them 
from private succession in some cases, 74. 
— question arising out of this law, 54.— 
date of the Salic law, 74. note 4. 

Sanctuary, privilege of, accoided to monas- 
teries, ii. 223. 224. 

Saracens, first conquests of, in the East, i. 548. 
—and in Africa, 549.— they invade France, 
and are defeated by Charles Martel, 4.— 



ravage thatirounhy again, 42.— driven out 
of Italy and Sicily by the Normans, 462. 
—the probable inventors of gunpowder. 
248.— Spain conquered by them, 268. 349. 
—decline of the Saracens, 349.— separation 
of Spain and Africa from them, 531 .—de- 
cline of the khalife in the East, i6M2.— Sa- 
racenic architecture, not the parent of Go- 
thic architecture, ii. 262. note 4. 

Saragosa, ( city of ) captured from the Moors, 
i. 270. 

Sardinia, (island) conquered by the Pisans, 
i. 220.— from whom it was taken by the 
king of Aragon. 224. 

Saxons, savage state of, before their conquest 
of England, ii. 43. 46. 

conquered by Charlemagne, 1. 6. 

Saxony, emperors of the house of viz. Otho L, 
i. i39. 342.— Henry IL, 460. 542. 

Scabini, a species of judges, jurisdiction of, 
i. 452. and note 5. 

Scandinavian Sea-kings, notice of, ii. 2. 5. 

Scholastic philosophy, derived from the 
Arabs, ii. 309. «o<e 2.— account of the 
principal schoolmen and their principles, 
540—545. 

Schools, ( public) first establiAed by Charle- 
magne, ii. 304. 

Scriptures, versions of, made in the eighth 
and ninth centuries, ii. 282.— the general 
reading of them, not prohibited until the 
thirteenth century, ibid. 

Sects, religious, sketch of, during the dark 
agcs,ii. 276.— Manichees, iWc^— Paulicians, 
their tenets and persecutions, 277. and note 
4.— the Albigenses, 278.— proofs that Ibey 
held Manichean tenets, ibid, and note 2. 
—origin of the Waldenees, 279. and notei; 
284. note 4.— their tenets, 279. and note 
2.— the Catharists, 280.— other anonymous 
sects of the same period, 284. 282.— the 
Lollards of England, 282.— Hussites of Bo- 
hemia, 283. 

Selden, (Mr.) theory of, concerning the na- 
ture of baronies, ii. 59.— observations there- 
on, 60. 

Serfs, state of in the feudal system, i. 405— 
409.— predial servitude not abolished in 
France until the Revolution, 408. note 5. 
—became free by escaping to chartered 
towns. 448. note 4. See Villeins. 

Sforza Attendolo, rivalry of, with Braccio di 
Montone, i. 249. 

Sforza ( Francesco) acquires the duchy of Mi- 
lan, i. 250. 

Sheriff, power of, in omitting boroughs that 
had sent members to parliament, ii. 435. 

Sicily, (island of) conquered by the Normans 
under Roger Guiscard, i. 465.— whom Inno- 
cent II. creates king of Sicily, tfttd.- stale 
of affairs after his death, 474.— rebellion (»f 
the Sicilians against Charles cotmt of An- 
jou, 254.— massacre of the French, called 
the Sicilian Vespers, i&id 

Sigismund, (king of Hungary) reign of, i. 538» 

Silk, manufacture of, when introduced ialo 
Italy, U. 244. 
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Silver passed chiefly by wei^^t in the first 
ages of the French monarchy, i. 110. 

Shnony of the clergy, in ihe eleventh century, * 
i. 390. 

Sirnames, when first used, i. 100. 

Sismondi, (M.) observations on his Histoire 
des R^publiqnes Italiennes, i. ^58. note, 

Sithcundman or petty gentleman, ranlL of 
among the Anglo-Saxons, ii. 20. 

Slave-trade carried on during the dark ages, 
ii. 253. 

Socagp and socagers, probable derivation of 
the terms, ii. 33. and note 1.— the question 
considered whetiier ft'eeholders in socage 
were liable to contribute to the wages of 
Imights in parliament, 136. note 5. 

Society, different classes of, under the feudal 
system, i. 99.— nobility, 99— 102.— clergy, 
103.— freemen, 104.— serfs or villeins, 103 
— 109.— moral stale of, improved by the 
feudal system, 156.— ignorance of all clas- 
ses, ii. 213— 215.— Uieir superstition and fa- 
naticism, 217 et seq, — degraded state of mo- 
rals, 227.— love of field sports, 228—230.— 
state of internal trade, 231 . — and of foreign 
commerce, 233. 

Society, general view of the degraded state 
of» from the decline of the Roman empire, 
to the end of the eleventh century, ii. 200— 
234. — commercial improvement of society, 
234— 231.— refinement in manners, 251 — 
273.— improvement of the moral diaracter 
of Europe. 273.— its causes ; elevation of the 
lower ranks, 274. — improved stale of the 
police, 275. — religious sects, 276. — institu- 
tion of chivalry, 284— 300.— the encourage- 
ment of hlei-ature, 500—531 .—particularly 
by the revival of ancient learning, 352. 533. 
—the invention of linen paper, 333.— and 
the invention of the art of printing, 341. 

Soldiers. See Mercenary troops. 
Spain, northern part of, conquered by Char- 
lemagne, i. 6. — extent of the feudal system 
in, 98. and note 2. , , 

Spain, history of, to the conquest of Granada, 
i. 267.— kingdom of tiie Visigoths, t'Md.— 
Conquered by the Saracens, 268.— decline 
of the Moorish empire, 269.— formaiion of 
the kingdom of 'Leon, ibid.— of Navarre, 
iftid.— of Aragon, ibid.— ind of Castile. 270. 
—capture of Toledo and Saragosa, ibid.— 
mode of settling ibe new conquests, ibid, 
— chartered towns or communities, 271 . — 
military orders instituted, 273.— final union 
i)f the kingdoms of Leon and Castile, 
ibid, — conquest of Andalusia and Valen- 
cia, 274.— expulsion of the Moors, why 
long delayed, ibid. — civil disturbances of 
Castile, 276.— reign of Peter the Cruel, 
277.— house of Trastamare, 278.— John II., 
ibid.— Henry IV., 279.— constitution of Cas- 
tile, 280.— succession of the crown, ibid,— 
national councils, 281 .—the cortes, 283.— 
right of taxation, 284.— forms of the cortes, 
287.- theirrightsln legislation, 288.— coun- 
cil of Castile, 291.— administration of jus- 
tice, 292.— violent actions of some of the 



kings of Castile, 295.— confederacies of the 
nobility, 294.— affairs of Aragon, 295.— dis- 
puted succession to the crown after the 
death of Martin, f6i(2.— constitution of Ara- 
gon, 298.— liberties of the Aragonese king- 
dom, 299.— office of the justiciary, 302.— 
rights of legislation and taxation, 306 — cor- 
tes of Aragon, 307. — ^govemment of Valen- 
cia and Catalonia, 308. — union of Castile 
and Aragon, 309. — conquest of 'Granada. 
310. — ^notice of Spanish literature during 
the dark ages, ii. 320. 
States-general, convoked by Philip the Fair, 
i. 122. — representatives from the towns in- 
troduced by him, i2>M2., note, — motives for 
this conduct 123.— the rights of the states- ' 
general as to taxation, 124.— states-general 
of 1353 and 1356, ibid, ^never possessed any 
legislative power, 125. note 1. — under Char- 
les VII., 128.— proceedings of states-gene- 
ral of Tours, 130. 
Statute of treasons, explained, U96* note 4. 
Statute law, (English) observations on, ii. 46 

—48, 
Statutes, distinction between them and ordi- 
nances, ii. 88— 90.— were sometimes left to 
be drawn up by the judges after a dissolu- 
tion of parliamient, 117.— fraudulentiy al- 
tered in consequence, 118. 
Stephen, wretched state of England during 

the reign of, ii. 31 ., and note 3. 
Stratford, (archbishop) case of, ii. 57. 38. notes. 
Students, number of, at the universities of 

Oxford, Bologna, and Paris, ii. 306. 307. 
Subinfeudation, origin of, i. 80. 
Subsidies, (parliamentary) by whom assessed, 

ii. 03.- how granted, 169. See Supply. 
Succession to the throne, in Castile, i. 280.— 
in Aragon, 298.— among the Anglo-Saxons, 
ii. 4.— hereditary succession established, 
during the Anglo-Norman reign, 48. 
Sumptuary laws, observation on, ii. 253. 
Superstition of the dark ages, one cause of the 
decline of learning in the Roman empire, ii. 
217.— singular instances of superstition, 
ibid. 218.— mischiefs thence arising. 222.— 
yet not unattended with good, 223. 
Supplies, granting of, claimed by the house 
of commons, ii. 114. 115.— application of, 
directed by that house, 113.— attempt of the 
house to make supply depend on redress of 
grievances, 116. 
Supremacy of the state maintained by the so- 
vereigns of Europe, i. 57&.r-especially by 
Charlemagne, t6i<i.— progress of the papal 
supremacy, 382— 403.— review of the cir- 
cumstances which favoured it, 406—418. 
— endeavours made to repress it in England, 
419—421. 
Swabia, (house of) emperors of.— Conrad III., 
i. 316.— Frederic Barbarossa, i6id.— Philip, 
317.— OUio IV., 178. 318.-Frederic II.. 
179—184 
Switzerland, sketch of the early history of, i. 
340.— insurrection of the Swiss against the 
tyranny of Albert archduke of Austria, 541 . 
—formation of tiie Swiss coiifederacy, 342. 
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-Excellence of the Swiss troope. 345.— the 
indepeadence of the Swiss confederacy ra- 
tified, 344. 
Swords, when first generally worn, ii. 218. 

T. 

Tactics, (military) of the fourteenth century, 
account of, i. 245— 247.— invention of gun- 
powder and fire-arms, 247— 249.-^use of in- 
fantry not fully established until the six- 
teenth century, 249. 

Taille, perpetual, when imposed in France, 
i. 58. 

Tallage, oppressive, of the Norman kings of 
England, ii. 33. 

Tartars of Tiniur, incursions of. in Asia and 
Europe, i. 359. 

Taxation, excessive, effects of, i. 46.— taxation 
originated in the feudal aids, 92.-— immunity 
lh)m taxation claimed by ttie nobles of 
France, 1 12.— direct taxation, a source of the 
royal revenues, 114.- rights of the states- 
general as to taxation, 424.— last struggle of 
the French nation against arbitrary taxa- 
tion, 131.— right of taxation in Castile, in 
whom vested, and in what manner regu- 
lated, 284— 286.— taxation of the clergy by 
the popes, 414. 

Taxes, levied without convoking the states- 
general by John and Charles Y., i. 127.— 
remedial ordinance concerning them by 
Charles YI., ibid. 128.— levied by his own 
authority by Louis XI., 129.— what taxes 
levied in England under the Norman kings, 
ii. 32. 33. 

Tenants in chief by knight's service, whether 
parliamentary barons by virtue of their te- 
nures, ii. 59— 61.— whether they attended 
parliament under Henry III., 61 . 62. 

Tenures, (feudal) gradual establishment of, 1. 
77—81 .—nature of tenure by grand serjean- 
try, 95. note 2. 

Terence, observations on the versification of, 
a. 207. 

Territorial jurisdiction, orighi and progress 
of, in France ; its divisions and administra- 
tion, i. 152—134. 

Thanes, two classes of, among the Anglo- 
Saxons, ii. 5.— were judges of civil joontro- 
versies, 11.— forfeited their military free- 
holds by misconduct in battle, 19.— the term 
synonymous in its derivation to vassal, 20." 

Tithes, payment of, when and in what manner 
estabtished, i. 367. 

Toledo, ( city of) captured from the Moors, 1. 
270. 

Torture, never known in England, nor re- 
cognized to be law.li. 166. and note* 

Tournaments, influence of, on chivalry, ii. 
296. . 

Tours, proceedUigs of the states-general of, i. 
130. 

Tovms, progress of, in England, to the twelfth 
century, ii. 68.— when let in fee-feurm, 69.— 
charters of incorporation granted to them, 



ibid.— their prosperity in the twelfth cen- 
tury, 71. 

Trade, ( internal ; state of in the dark ages. IL 
231.232. 

Trade ( foreign ). See Commerce. 

Treaty ofBretigni, i. 39.— of Calais, 40.— of 
Troyes, 51. 

Trial by Combat. See Combat. 

Trial by jury. See Jury. • . 

Troubadours of Provence, account of, ii. 314. 
—their poetic character considered, 315. 
316. « 

Tnrks, progress of, i. 554. -first crusade against 
them, 355.— they conquer Cdnstantinople, 
361.— suspension of their conquests, 365. 

Tuscany, league of, formed to support the see 
of Rome, i. 177.— state of, in the middle 
ages, especially the cities of Florence, 204. 
—and of Pisa, 220. 

Tyranny of the Norman government in En- 
gland, ii. 51. 

Tything, real nature of. ii. 17. 

Tything-man, powers of, ii. 10. 



U. 



Uladislaus. king of Hongary. reign of, i. 339. 

Universities, when first established, ii. 304.— 
account of the university of Paris, 305.— 
Oxford, 506.— of Bologna, 507.— encourage- 
ment given to universities, i^'d.— causes of 
their celebrity, 509. 

Urban YI. (pope), contested election of, i. 432. 

Usurpations, (papal) account of, i. 582—^587. 

Usury of the Jews, account of, i. 115.— ordi- 
nance against it, 120.— sentiments and re- 
gulations concerning it, ii. 250, and note 1. 



V. 



Yalencia, (kingdom of) constitution of, 1. 508. 

Yarlets, education of, ii 295. 

Yassal and lord, mutual duties of. i. 85.— par- 
ticular obligations of a vasisal, 86.— he could 
not alienate his lands without his lord's coo- 
sent, £(9. 

Yavassors, rank of. I. f 02. 

Yel the Latin particle, used instead of ei, i. 
115. note 4. 

Yelly, (the historian of France) character oC 
i. 69. note 1 . 

Yenice, (republic of) origin of. i. 228.— her 
dependence on the Greek empire, 229.— 
conquest of Daimatia, i&i<2.— acquisitions in 
the Levant, 250.— form of govemment»tWd. 
—powers of the doge, ibid.—md of the great 
council, 231.— other councils, 252.— restric- 
tions of the ducal power, 255.- tyranny of 
the council of ten, 254.— reflections on the 
government of Yenice, ^. 

, war of this republic with Genoa, i. 

225.— the Genoese besieged in Cliioggia, and 
obliged to surrender; 225.— territorial ac- 
quisitions of Venice, 256.— her wars with 
Milan, 258.— account of her commercial 
prosperity, ii. 242.— traded vrith the Cri- 
mea, and with China, 243. and nofe2. 
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Versification of the aneient Latin poets, obser- 
vations on, ii. 207. 

Vienna, description of, in the fifteenth cen- 
tury. U. 254. note 2, 

Villaret (the French historian) character of, 
i. 69. note \. 

Tillenage, prevalence of, i. 108,— causes of it, 
ibid.— its gradual abolition. 407.— nature 
of the villenage of the English peasantry, 
and its gradual extinction, ii. 176—184.— 
was rare in Scotland, 184. note 4. 

Villeins, different classes of, i. 105.— their 
condition and duties, 106.— enfranchised by 
testament, 107. note 2.— but not without the 
superior lord's consent, ibid, note 4.— in 
what cases they could or could not be wit- 
nesses, ibid, note 5.— their condition by the 
laws of William the Conqueror,^ii. 6.— and 
during subsequent reigns, 176—184. 

Villein tenure of lands, i. 109. 

Virgin, superstitious devotions to. ii. 222. and 
note. 

Virtues deemed essential to chivalry, ii. 291. 

Visconti family, acquire sovereign power at 
Milan, i. 197.— their sovereignty gradually 
acknowledged, 198.— created dukes of Mi- 
lan. 199.— tyranny of several princes of this 
family, 218. 

Visigoths, kingdom of. in Spain, i. 267. 

W. 

Wages of members of parliament, rates o(, 
and how raised, ii. 136. and notes. ^o\ la- 
bourers in England, better in the reign of 
Edward III. than now. 272—273. 

Waldenses, origin of, ii. 279. and note 1 .—their 
tenets, ibid, and note 2. 

Wales, ancient condition of, and its inhabi- 
tants, ii. 175. note.— members of parliament, 
when summoned from that country, t6ic2. 

Walter de Brienne, (duke of Athens) notice 
of, i. 210.— elected signior of Florence, ibid. 
—his tyrannical government, 211.— abdi- 
cates liis office, ibid. 

Wamba, (king of the Visigoths) whether de- 
posed by the bishops, i. 375. note 1 . 

Wardship, custom of, explained, i. 92. 

Warna, notice of the battie of, i. 339. 

Weavers, (Flemish) settte in England, ii. 236. 
note 4. ; 237. note 3. - 

Wenceslaus, (emperor of Germany) deposed, 
i.326. 

Weregild, or commutation for murder, rates 
of, i 72.— amount of thanes or nobles am<mg 



the Anglo-Saxons, ii. 5.— fbr a ceorl or pea- 
~sant, 6. 

Whitelocke, observation of, on the bulk o^our 
statute law, ii. 48. note i.— his mistake con- 
cerning the three eslates of the realm de- 
termined, 130. note. 

Widiffe, (John) influence of the principles of, 
in restraining the power of the clergy in 
England, i. 440.^their probable influence 
in effecting the abolition of villenage, ii. 
182- 

William, (duke of Normandy) conquers En- 
gland, ii. 23.— his conduct at first moderate, 
24.— afterwards more tyrannical, ibid.— 
confiscates English property, 25.— devas- 
tates Yorkshire and the New Forest, 26.— his 
domains, 27.— his mf^nary troops, ibid. 
—establishes the feudAystem in England, 
ifeid.— preservation of public peace during 
his reign, 28.— account of his laws, 34. 

Winton. statute of, ii. 175. 

Wisbuy, ordinances of, ii, 246. and note 2. 

Wittenagemot, or assembly of wise men, how 
composed^ ii. 8.— qualifications for a seat in 
that council, ibid. 

Women, excluded from the throne of France 
by the Salic law, i. 52.— and trom inheriting 
the lands assigned to the Salian Franks, on 
their conquest of Gaul, 71.— but not trom 
lands subsequently acquired, ibid.— how 
treated by the ancient Germans, ibid, note 
4. — did not inherit fieCs, 94. noteh. 

Wool, (un wrought) exported from England, 
ii. 236— 238.— penalties on such exportation, 
238. and note 2. 

Woollen manufactures of Flanders, ii. 235.— 
causes of their being carried into England, 
ibid, and note 3.— introduced there by the 
Flemings, 236. note 4.— progress of the En* 
glish woollen manufactures, 237.— regula- 
tions concerning their export, 238. 

Worms. See Diet of Worms. 

Writing, an accomplishment possessed by few 
in the dark ages, ii. 213. 



Y. 



Yorkists, civil wars between and the Lancas- 
trians, ii. 195. 

Yorkshire, devastated by William the Con- 
queror, ii. 26. 

Z. 

Zisca, (John) character and achievements of, 
i. 337. 
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